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BR, PR"SI DING JUST LM O'CGMNOR dealt vered\ 


the opinion of the court. yA 


Plaintiffs brought suit against the defendar 
to recover $2,000, the penalty of an executor's bené sh 
by the defendant and another as sureties, The cure wr” 
tried before a judge and jury, and at the ‘alone of al 
evidence there was a directed verdict for the defendant | 





: =. were ? 


upon which judgment was enteredy te reverse whieh thie writ 


“4 


of error is prosecuted. ty 


id 
Sie Hien al 


The record dtachegen that in an estate iu ates 
in the Probate Court of Sock out, the def indent and 
another were sureties on the executor's bond in the penal 
‘ows of $2,000; that there were two executors aypétnton, 
one of whom attended to most of the business in settling 
the estate; that they were ordered by the Probate court 
* pay to the heirs and legatees more than $4,500, Thin 
ot “having been done Louise &. Harroun, the P= ARTS 





- precurea the entry of an order by the Probate court in 
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which the court found that allof the parties were before 
it, including the defendant, and that the co-surety 
Louise ©. Harroun had paid te the “heirs at law and 
devisees" of the deceased the sum of $2,000, being the 
face amount of the bond upon which she was one of the 
sureties; and further found that all claims against 

the estate of the deceased had been paid, and that by 
reason of the payment of the $2,000 Louise &. Marroun 
had discharged and paid all liability assumed by her 
upon the bond, and it was ordered and adjudged that she 
“be and she is hereby discharged, released and absolved 
from any and all liability whatsoever as surety upon 
the bond of said executors, and said bond is as to said 
Louise &. Harroun, but not otherwise, hereby canceled 


and annulled." 


One of the defenses interposed was that the 
bond had been satisfied by the payment of the $2,000. 
This wae the view of the trial court, and an instructed 


verdict wae returned accordingly. 


fhe contention of the plaintiffs is that the 
order of the Probate court above referred to canceled 
the bond only so far as the surety Louise &. Harroun 
was concerned, but that it was not canceled as to the 
defendant's liability; that thie order was finsl and 
could net be attacked collaterally in the instant case; 
that if the defendant was dissatisfied with the order 
of the Probate court in not relieving Bim from liability 
on the bond, he should have appealed from the order, 
and not having done #0, he can not now urge that the 


order was wrong. r 
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We think that this argument is beside the 
point. The agreement of the sureties when they signed 
the bond was that in case the executors did not perform 
their duties faithfully and aceount fully for the proe 
perty coming into their hands as executors, they would 
make good to the parties entitled therete in a sum net 
to exceed $2,000, This has been done; the estate has 
received all that it was entitled to under the bond, 
and no further recovery can be had. It would be a novel 
rule that would permit the recovery of the penalty of 
the bond from each of the sureties. No authorities 
have been cited te sustain plaintiff contention, end 
we think it selfevident that none ean be found. In 


none of the cases (Parmelee vy. Lawrence, 44 ill. 405; 
Mueller vy. Dobschuetz, 39 111. 176; Dupee v. Blake, 148 
Ill. 453; Nickerson vy. Supplee, 174 Ill. App. 136) cited 
by counsel, did the sureties pay the full amount of 
their obligation. In the inetant case the face of the 
bond, $2,000,was do paid by one of the sureties, as 
shown by the order of the Probate court. 


The judgment of the Circuit court of Cook 


eounty is affirmed. 


AFFIRMED. 
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131.4. 645 


APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO, 


UR. PRUSIDING JUSTICE O'CONNOR delivered 
the opinion of the court. 


Mary WK Fenner brought an action for the 
trial of the right of property against Anton J. Cermak, 
Bailiff of the Municipal Court of Chicago, and iverett 
W. Waynard. The case was tried before the court without 
a jury. There was a finding and judgment in favor of plaine 
tiff, to reverse which defendants prosecute this appeal. 


The only point made by the defendants is that 
the notes secured by the chattel mortgage upon which plaine 
tiff's claim was based, did net state upon their face that 
they were so secured, and it is contended that this omise 
sion is in violation of section 1 of an act regulating 
the assignment of notes secured by chattel mortgages, which 
provides, "that all notes secuted by chattel mortgages shall 
state upon their face that they are se secured * * * and 
any chattel mortgage securing notes which de not state 
upon their face the fact of such security shall be absolutes 
ly void,*® and therefore plaintiff's chattel mortgage was 
void. This isnot the law, as it has been repeatedly held 
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that the act referred to applies only to chattel mortgages, 
the notes of which have been aseigned, and that it dees not 
apply to °° mortgages like the one in question, where the 
seoured hotes are held by the mortgagee. In the instant 
ease the chattel mortgage was not void. Hogan v. Akin, 
181 Ill. 448; Sellers y. Thomas, 185 Ill. 384; Smith v. 
Sohey, 101 111. App. 223; Sentral School Supply House ye 
Hixschy, 106 111. App. 258; Sohille y. White, 207 I11. App. 
390, 


The judgment of the Municipal Court of Chicage 
is affirmed. 


AVPIRMED, 
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SAMUEL BE, MQIST, doing business 
as the UNION\ PIANO COMPANY, ,; 
Appellant, 


131A. 645 


APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 





MR. JUSTICE TAYLOR delivered the opinion of the 


court. 


The plaintiff, Samuel F. Moist, doing business 
as the Union Piano Company (appellant) brought suit in the 
Municipal Court against the defendant, Joseph Friedman, to 
recover the sum of $30,00 upon a written assignment of wages 
alleged to have been given to the plaintiff by one Tr. De 
Buck, an employee of the defendant, Joseph Friedman, and 
which assignment of wages purported to have been given to 
secure monthly payments on a player piano sold and delivered 
by the plaintiff to De Buck on a conditional sales contract 
dated December 30, 1916. 


On December 30, 1916, De Buck, along with one 
Joseph DeVogle, went to the store of the Union Piano Company, 
335 South Wabash avenue and entered into negotiations for the 
purchase of a player piano. De Buck paid $10.00 down on the 
Sale and three. papers were drawn up by Messmer, an employee 
of the Blaintif£ to be signed by De Buck. The price agreed 
upon was $450.00. De Buck paid over $10.00, signed a note 
for $15.00, a conditional sales contract for the balance of 
the purchase price and an assignment of his wages, which 


were earned, or to be earned, from his employer, Joseph 
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Friedman, for whom he worked as a janitor. De Buck's evidence 
is to the effect that he is a Belgian and has only been in 
this country four years; that he is unable to write the 
English language; that Messmer told him at the time of the 
purchase of the player piano that all he had to do was pay 
the $10.00 down and that he could pay the $15.00 after he 
got the piano; that he put the papers before him and told 
him to sign; that he said it was all right; that he did 

not tell him what they were; that he did not tell him what 
the wage assignment was, eltjhough he asked; that he knew the 
price was $450.00. 


The testimony of the witness De Vogle is to the 
effect that Messmer told De Buck he only ha&dito pay $10.00 
when he bought the piano; that he could pay the $15.00 when 
they brought the piano next Monday; that Messmer then told ” 
De Buck to sign certain papers and said, "it is only for the 
$15.00 for to pay next Monday"; that Messmer did not ask 
De Buck anything about the wages; that he, De Vogle, went 
over with De Buck to do his talking for him but Messmer did 
“not give him any chance; that De Buck did not know what he 
was signing. On the other hand the evidence of Messmer is 
to the effect that after the usual talk in regard to the sale 
of the player piano they went up to the office; that De Buck 
paid him $10.00 on the sale; that he then had De Buck sign 
the note for $15.00, the conditional sales contract, and a 
wage assignment; that he told him that the wage assignment 
guaranteed the payment of the account. The evidence of Mess« 


mer is, in part, coroborated by one Newman. 


The cause was tried before a jury; a verdict ren~ 


dered for the defendant and judgment entered: that the plain- 
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tiff have and recover nothing and that the defendant recover 


costs. 


It is contended on the part of the plaintiff that 
the evidence does not show that there was fraud in the exes 
cutidn of the tage assignment. Wo brief has been filed on 
behalf of the defendant. The record shows that the question 
at issue resolved itself, chiefly, into a matter of credibil~ 
ity, and in view of the finding of the jury and the evidence 
as it is presented in the record, we do not feel justified 
in holding that the verdict of the jury was manifestly against 
the weight of the evidence. There is no doubt that De Buck 
knew that he was buying a player piano for $450.00 and that 
he paid $10.00 down of the purchase price. He denies, however, 
that he knew anything about the assignment of his wages. Also, 
it is not disputed that he was unable to read or write the 
English language. If the jury believed that he did not know 
the contents of the assignment of wages and that he was dé» 
ceived by the willful action of the defendant, and by that 


led to execute it, the judgment would have to stand. 


Gounsel for the plaintiffs argue that there can 
be no fraud unless there is a loss or damage sustained by 
the party alleging fraud and that one cannot claim to have 
been defrauded who has been induced by artifice to do that 
which the law would have compelled him to do. Here, however, 
there was no obligation on De Buck to give an assignment of 
wages as that was not necessarily an essential part of the 
purchase and sale of the player piano. It was a matter of 
collateral security and if it was obtained by fraud there 
is no liability. It may be that the plaintiff would have been 


unwilling to make the sale without the assignment of wages 
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or that De Buck if he had known would have been unwilling to 
give the assignment of wages. We do not think, however, that 
that is material or of any legal importance. The verdict of 
the jury means that the assignment of wages was obtained by 
fraud and we are of the opinion that the evidence sufficiently 


supports that finding, and from that it follows the judgment 


must stand. 


Finding no error in the record, the judgment is 
affirmed. 


AFFIRMED. 
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ClTY OF CHICAGO, 





Appelle¢e, 


R1I3LA. 645 


GF CHIGAGO. 


WR, JUSTICN TAYLMdelivered the cpinion of 
the court. 


On November 13th, 1917, a complaint was filed 
against ?. J. Burne, the appellant, charging that on the 
12th day of November 1917, in the City of Chicago, he kept, 
managed, maintained and owned "a common gaming house then 
and there being located at 818 Bast 39th street in the 
City ef Chicago, the said common gaming house then and 
there being kept for the purpose of permitting persons 
to come together for the purpose of gaming for money or 
other valuable things in violation of Seetion 977 of the 
Ghieage Code of 1911." ‘The defendant pleaded not guilty; 
ingroduced no evidence, and was fined $50.00 ané@ costs. 


The only witnesses cnlled were two pelice officers 
who testified on behalf ef the people, Their evidence is to 
the effect that appelant was arrested at "811 Kant Thirtys 
ninth Street"; that it was a flat used as a private residence; 
that gambling wae going on; that certain racing sheets were 
present there, being written on by one Max; that a racing 
sheet, which contained the names of the horses they were 
betting on, was tacked on the door, inside; that there were 
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29 men there in all; that appellant after he was arrested 
Said, “you have got everything, you have got those sheets;* 
that one of the men present said that he made a bet with 
appellant and that the latter took the money and turned it 
over to one Max. 


It is assigned as error; (1) that where the come 
Plainent states the street number of an adleged gaming house 
the proof must sustain that allegation; (2) that although 
the time of the commission of the alleged offense need not 
be proved exactly as laid yet some time must be proven; (3) 
that there was insufficient proof that defendant was the 
keeper of a gaming house. 


(1) The locus in quo deseribed in the complaint 
is “818 Bast 59th Street" whereas the only evidence introe 
duced is to the effect that appellant was found conducting 
a gaming house and arrested at "811 Bast fhirtyeninth Street.” 
This court hae decided in a number of cases that (@) the avere 
ment of place is a material one and (b) that it must be proven. 


Sity of Chicago ¥. Ledwell, 207 111. App. 69. he People y. 
Lewis, 140 Ill. App. 493. 


(2) Wo proof was offered as to when the alleged 
offense was committed, Neither of the witnesses called makes 
any reference to any time when it ie claimed the appellant 
Violated the ordinance. That defect is fatal. wppOpay 


WEED OOOOEOOUL SENN, City of Chicago v. Enright, 27 Ill. App. 
5595 
(3) Although the evidence of the police officers 


(a) as te what was taking place when they arrested appellant, 


(b) as to the racing sheets and papers which they obtained, 
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(¢) as to the statement of the yard master which was testified 
to, that “he made « bet with Burne and that Burns teok the 
money and turned it over to Max", all taken together seem 
sufficiently to prove the material alegations of the com- 
plaint, it is not néceseary for us to pase definitely on 

the merits; and in view of the errors already mentioned pere 
taining to the failure to prove either the time or place, 

we are of the opinion that the judgment must be reversed 


and the cause remanded. 


REVERSED AND RUMANDED, 
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FORD & (PARKER TEAMING COM?Y. 
rporation, 


») 


Appelaee, 
APPRBAL FROM 


MUNICIPAL COURT 


OF CHICAGO, 
THE TRACTOR TRANSPORD COMPANY, 


i \ /mm21 31.4. 646 


MR. JUSTIGE TAYLOR delivered the opinion 
ef the court. 


thie is an appeal from a judgment in favor 
of the phatatiss (appellee) and against the defende 
ant (appetiant) in the sum of $476.00 for damages as 
a result of a ‘gollision between a truck belonging to 
the plaintiff and one belonging to the defendant. 


| The collision occurred on February 15,1917, 
on team track number 4 - running east and west - which 
is located a little nerth of Randolph street and is 
connected with the Illinois Central Railroad yards. 
One Milalla, an employee of the plaintiff, was driving 
a loaded truck west on the team track and as he got to 
the driver's subway one Marr, who wae acting as & 
chauffeur for the defendant and also was driving @ 
truck, but which was empty, came into the team track 
around the southeast corner of Randolph street and 
the team track, and, as a result, the two trucks collided 


and that of the plaintiff was damaged. 


fhe evidence of Milalla, who drove the plaine 
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tiff's truck is that the team track was only about 21 or 
22 feet wide; that he was driving on the right side and 
was in second speed going about 6 miles an heur; that he 
was only about 4 feet away from the railroad track at his 
right; that he first saw the other truck when it came 
areund the corner of Handolph etreet from the south to 
turn in on the team track; that he could not see it until 
it made the turn; that it was coming at about 18 to 20 
miles an hour; that when it started to make the turn it 
started to go over on the right hand side; that he, in 
trying to save himself an avoid an accident, swung his 
truck to the left; that when tke truck of the defendant 
made the turn it was about 25 or 30 feet away from him; 
that the driveway is level; that the truck he was driving, 
after it wes struck, slid about 6 or 7 feet south; that 

he had a seven ton load on his truck at the time of the 
collision; that the driver of the defendant's truck was 
drunk, The evidence of one Rix, who was on the plaintiff's 
truck at the time ef the collision, ie to the effect that 
they were going about 7 miles an hour and that the other 
driver was “coming pretty fast” about 19 or 20 miles an 
hour; that when the driver of the plaintiff's truck saw the 
other truck coming he swung his truck to the left and south 
and when the collision took place the plaintiff's truck was 
near the south railroad track; that the defendant's truck 
hit the right front wheel of the plaintiff's truck and 
pushed the plaintiff's truck back about five feet. ‘the 
evidence of the secretary and treasurer of the plaintiff's 
company is to the effect that two days after the accident 
the driver of the defendant's truck said over the telephone, 


"he was sorry that he was drunk. * 
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The witness Hermonsha, who was at the time 
of the accident, a helper on the plaintiff's truck, testi- 
fied that when the accident took place the two trucks were 
in the center of the road and that the driver of the dee 
fendant's truck was drunk, 


The defendant called two witnesses, licYarland, 
manager for the defendant, and Narr, the driver of ite 
truck, The former testified that he went to the place 
ef the collision immediately after it took place and that 
about ten minutes afterwards he saw Harr and that he was 
sober. ‘The evidences of Harr, the driver for the defendant . 
is to the effeet that he had been a chauffeur for eight 
years and that at the time in question he was driving east 
on track four of the Illinois Central team tracks and the 
other driver was coming west; that the latter when within 
about 30 or 40 feet in front of him out directly across 
the track in front of defendant's truek and that the cele 
lision then took place; that he, himself, was driving about 
twelve miles an hour and that the plaintiff's driver was 
going at about the sane rate; that when he turned in on 
the tean track he was on the south, the right hand side; 
that when he first saw the defendant's truck it was on the 
north side of the drive; that the defendant's driver gave 
ne warning that he was going to turn; thatthe, himself, 
tried to step; that the truck he was driving weighed seven 
and a half tons; that on the day in question he may have 


had a drink “but as far as he knows he was sober,” 


The cause was tried without a jury and at the 
Glose of the plaintiff's evidence, also at the close of all 


the evidence, the defendant moved the court to find for the 
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defendant. Both motions were overruled and judgment 
was entered in favor of the plaintiff and against the 
defendant in the sum of $476, It is claimed by the 
defendant that the judgment is clearly against the 
weight of the evidence. With that contention, however, 
we cannot agree. The evidence on the part of the plaine 
tiff tends to show that the driver for the defendant 
drove east, around the southeast corner of Randolph 

and inte the team track, at a high rate of speed, and 
as he turned, went over on the north side of the team 
track in front of the truck driven by the driver of 

the plaintiff, and that the latter, undertaking under 
the ciroumstances to avoid a collision, turned his truck 
towards the southwest, but was unable to escape, and the 
collision of the two trucks took place. It ia true 

that the driver of the defendant's truck claims that he 
was driving east on the right side ef the team track 
and that the driver of the plaintiff's truck deliberately 
cut acress to the south in front of him and that as a 


result the collision teok place. 


There is, however, nothing of igpertance in 
the record in corroboration ef the testimony of the 
driver for the defendant; while on the other hand there 
is ample evidence, which the trial judge rightly may 
have believed, that at the time of the accident the 
driver of the defendant's truck turned the cerner and 
went over on the north side of the team track and by 
doing so precipitated the collision, If the trial 
judge believed the driver ef the plaintiff's truck and 
his two helpers, who were with him at the time, it ine 
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evitably follows that he was bound to render judgment for 
the plaintiff, 


it is contended by the defendant that the 
court erred in admitting the testimony of Parker, which 
was to the effect that two days after the collision the 
driver of the defendant's truck told him over the telee 
phone that “he was sorry that he was drunk” at the time 
of the collision. 


The testimony of Harr, the driver of the dee 
fendant's truck, was that he may have had a drink but as 
far as he knew he was sober. The caves cited by counsel 
for the defendant do not seem to be applicable. In Penn 
Go. ve. Bridge Go., 170 Ill. 645, the court held that a 
“statement by « clerk of the defendant made two or three 
weeks after the particular occurrence, that a certain 

Car wan not inspected before it went out because the 
inspector was drunk, was not competent. The court said: 
"It is a well established rule that the declaration of an 
agent or servant can only be admitted in evidence if at 
the time of making the declaration he is doing something 
about the business of his principal.® That undoubtedly 

is the general rule, but that rule is not applicable to 

the facts in thie case. Here, the witness merely made 

a statement concerning his own physical or nervous cone 
dition at the time of the cellision; that of itself was 

no evidence whatever of the objective physical facts existe 
ing at the time of the collision and bearing on the subject 
of proximate cause. Further, as it was tried before the 
court without a jury, it is now immaterial. The judgment 


will be affirmed. 
AFFIRMED. 
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j APPRAL FROM 
MUNICIPAL COURT 
OF CHICAGO, 


MR. JUSTICE TAYLOR delivered the cpinion 


The plaintiff, Mae Gmborski, having become 
dissatisfied with an automobile which she had purchased 
from the defendant, Chicage Auto Sales Company, ond have 
ing left it with the latter to be sold, ae she claimed, 
not below a certain minimum price, brought suit against 
the defendent for damages for a breach of contract and 
recovered a judgment in the sum of $155.12 and costes. 


OnsApril 25, 1917, plaintiff gave a cheek of 
$106.00 in part payment on a new Buick automobile pure 
ehased from the defendant, and on May 4, 1917, an addie 
tional check in the sum of $265.00. Vor the balance 
of the purchase price, $805.76, promisrory notes and a 
chattel mortgage were given. Subsequent toliay 4, 1917, 
the plaintiff paid $41.03 in liquidation of one of the 
promissory notes. The total amount paid by the plaine 
tiff on the purehase price « $1065.00 - of the automobile 
was $446.08. Between way 4, 1917, and June 11, 1917, 
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the automobile war taken from time to time to the place 
of business of the defendant for repairs. On June ll, 
1917, the plaintiff had o conversation with one Krinsky 
Geoneerning the re-sale of the automobile; as to what was 
said the evidence is conflicting. 


The evidence of the plaintiff is te the effect 
that lrimeky said he would sell the ear for her se that 
she would lese only $50.00, and that she accepted that 
proposition and that subsequently en June 14, 1917, in 
a conversation over the t@lephone Krimsky told her thet 
he hed a customer who would pay $960.00 for the automobile 
and that she told him she would not sell at that figure, 


The evidenee of Krimsky, the president of the 
defendant company, is to the effect that he, himself, 
drove the automobile from the factory at Vlint, Michigan, 
to Chicago, and that it was a first class new Buick 
automobile when it was sold; that shortly after the 
plaintiff bought it it wae brought in for repairs; that 
the two rear fenders and the tank were dented and that 
the front wheel and the axle were bent; that the repairs 
were made and that it was then brought in on several 
later occasions; that on one oceasion the plaintiff 
stated that if he could get her anything over $800. 00 
for it she woukd s@11; that he told her the defendant 
would take the automobile and sell it for her and charge 
her 10% commission; that accordingly it was subsequently 
sold by the defendant fer $950.00 and that amount tendere 
ed te her, 


The evidence of the witness Powers, who acted 


a8 salesman and sold the car te the plaintiff for the 
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the defendant, is to the effect that it wae a vrand new 
Buick; that he saw the automobile at different times 
when the plaintiff brought it back; that it was never 
driven properly; that there was too much oil in the 
crank ease; that it gwamed the spark plugs and caused 
the valves to stick; that be saw it on one oconcion 
when the fender and the tank were both injured; that 
the car was seratened quite a lot; that he talked with 
the plaintiff a nuwaber ef times about selling it for her; 
that she said she would Like to turn it in and asked a 
number of times what she could get for it; that at one 
time she wanted to eel] the car for $800.00; that he 
told her that their commission was usually 10% for 
seliing an automobile, 


The evidence of the witness Speckt is te the 
effect that the gasoline tank was injured, but not by 
any one of the employees of the cefendant; that it teok 
place cutside of the building. lLikewine, the testimony 
of Gebhard, who was the manager of the service department, 
ds to the effect that when the plaintiff brought the 
automobile in the gasoline tank was dented in the back. 
On the other hand, the teatimeny of the plaintiff is te 
the effeet that the only injury was to the rear tank 
which was dented in a quarter of an inch and that that 


was done while it was in the poesession of the defendant, 


The cause was tried without a jury and judge 
ment in the sum of $155.00 entered against the defends 


ant and in favor of the plaintiff. 


The sole question that arises on the face of 
the record i®, what was the orslcontract, if any, made 









* . a Oy. + Ar taba 
bia spd g op visi a 


; A. 2 ie fe TS # oh ave 














P fioato, sn ta is wat ei 6 Sa e 


FE OEE yak lew swede woe te sede a NTE 
eta a ane ood emus stinersawiaine: 


i x” AP bad us: aye Wieuny S. hase ibe! WY A er 
pee ’ Pal! 
ie p NAINA aw aR gle! Mi es “ond ua ne a A 


ie a a ibaa eeemrite wnt ke monde ME od ork. 
| Wi ton tid HenibAe Cow se em LONND OF gue doOTLO 
ie door Hk tks pInnLNOTEL HRY. to RoMYO lke OF Te eRe ye 
ee ee ee et ae 
ne 
ee en ee marier at ‘a : 


Gt ek RMekaeebw.ty 9c Yo Yomatttend er \ Degen wee wd 


ted det? bee cont ne to ROTM. Ae bate D aoe dokde 
| Ta DAeIOD SCE XO eoLuooNBoG ee Mh MAW Ht white wa ma 


i ahh aes avi ty eee OE i eyes rr 
t | salut, dae yuh © duond ie eset aw samao eat 


| wy", * Marana ss ae on By yt 
abe lab nats Satiega heroine 00,8816 te aun 7 
i | sWildedady os? to towat “. tne 
‘yee os | ate Ue alge idieg wie | 
ire to oon? mil) np avecim dad mabds when obs ta bt 
we it A ia By 

ebem , your By ‘omen a iano ond “ome | Oe ees ot _ 





whe 


between the plaintiff and the defendant on June ll, 
1917, or about that time, for the re-sale of the aute- 
mobile? ‘The evidence shows that between May 4, 1917, 
when the automobile was originally bought, and June 11, 
1917, it had been turned in » number of times to be ree 
paired, and on one oecasion it had been in « collision 
which had resulted in some damage, the amount being in 
dispute, 


From the evidence of Krimsky and Powers it 
would appear that the plaintiff became anxious to sell 
the Butomobile and was willing to sell it for less than 
what it cost. However, as to the evidence that pertains 
to the oral contract, we are limited - as no one else 
tentified on that subject - te the testimony of the 
Plaintiff for herself and Erimeky for the defendant, 
and their testimony is altogether conflicting. She 
Qlaimed that in her conversation with the defendant 
the maximum amount of her loss wae te be fixed at $50.00, 
and that in the oonversation over the telephone on June 
14, 1917, when Krimaky told her he had a customer who 
would pay $950.00, she told him not to sell at that 
figure. On the other hand, he testified that she 
authorized the defendant to well it for anything ever 
$900.00. Before the trial judge, therefore, it becane 
& matter of eredibility and evidently he did not give 
credit to the story told by frimeky on behalf of the 
defendant, but considered the evidence of the plaintiff 
as truthful and sufficient te base a judgement upon. 


Goming here, ac it does now, under those cireumstances, 
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we are unable to find that the judgment is manifestly 
against the weight of the evidence, 


Winding no error in therecord the judgment 
is affirmed. 
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VSe MUNICIPAL SOURT 


OF CHICAGO. 


WR. JUSTIG" THOMSON delivered the opinion of the 


sourt. 


This is a gGuasi-criminal action brought by the 
City of Chicago against the defendant, Stamos, to recover 
@ penalty for an alleged violation of Sec. 2019, of the 
Revised Municipal Code of Chicago, There was a trial 
vefore a court without a jury and the court, after hearing 
the evidence, found the defendant guilty of a violation of 
said ordinance and assessed a fine against the defendant 
in the eum of $50.00, Judgement was entered accordingly, 
to reverse which, the defendant has sued cut thie writ 


of error, 


In contending that the judgment should be reversed, 
the defendant urgee, among other things, that the evidence 
failed to show any violation of the ordinance as alleged 


in the complaint. The ordinance in question reads as follows: 


"2019. Every common, illegoverned or disorderly 
house, room or other premises, kept for the encourage- 
ment of idleness, gaming, drinking, fornication or 
other misbehavior, is hereby declared to be a public 
nuisance, and the keeper and all persons connected 
with the maintenance thereof, and all persons patronize 
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Re 
ing or frequenting the same shall be fined not 
exceeding $200.00 for each offense.” 
The complaint charges that the defendant, on the 
12th day of February, A. D. 1917, wae connected with the 


maintenance of such a place as the ordinance described. 


The evidence submitted by the city was given by 
several police officers and wae to the effect that - about 
1:45 A.M. on January 29th, 1917, they had followed a man 
and a woman to the Washington Hotel, which was lecated in 
South Chicago, and of which the defendant war the proprieter, 
They gave further testimony, tending to show that this couple 
had gone to the hotel for the purpese of fornication. They 
also testified that about 3:30 A.M. on February Sth, 1917, 
they had followed another couple to this hotel, and they 
testified to facts which tended to indicate that this 
couple had also gone to the hotel for the same purpose. 

They testified to having had conversations with the clerk 

on @ach occasion in which the clerk had denied any knowledge 
of the couples referred to, being in the hotel; but that the 
officers on both occasions proceeded to the rooms they were 


occupying, and found them, 


The only testimony in the record, given by the 
plaintiff's witnesses, having to do with the date alleged 
in the complaint, namely, February 12th, 1917, is to the 
effect that sbout 1:30 A.M. on that day they had foklowed 
to the hotel, the same couple that they referred to in their 
testimony in connection with the occurrence of February Sth, 
and when they followed the couple up the stairs to the hotel 
office, they heard them ask the clerk for a room, and that 


they then heard the clerk say he would not rent a room to 
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them, ‘The chief witness for the plaintiff etated that the 
clerk refused the couple a room on the 12th, when he saw the 
officers. Although the night clerk in hie testimony gives 
some other explanation ond reason for refusing te give the 
couple a room on the 12th, he does not directly deny the 
testimony of the officers to the effect that hi» refusal 

was occasioned by the fact that he saw them coming. We 

have carefully examined the evidence and we are not able 

to say that the trial court erred in holding that it was 
sufficient to establish the commission of the offense charged 
on the date alleged, namely, Yebruary 12th. In view of the 
conflicting testimony as to the reason for refusing the 
couple a room on the 12th, we are of the opinion that the 
evidence as to the prior occurrences, was admissible. in 
any event the evidence as to these occurrences was given 
without any objection on the part of the defendant. Although 
an analysis of such an action as this would seem to lead te 
the conclueion that it wae criminal in its nature, being 
occasioned by an alleged violation of an ordinance that was 
paseced for the good order of society, and the fine which it 
seeks to impose being apparently intended by the law making 
body as a punishment of the past offense and a deterrent 

of future offenses of the same kind, still our courts have 
held that it is a eivil aetien and that being the case, in 
order to find as he did, the trial judge had only te believe 
the charge eastabliehed by a preponderance of the evidence. 


own ef Havana y. Biggs, 58 111, 483. 


The defendant has alse urged that the complaint 
was bad, in charging the defendant with being an “inmate” 
end also that the alegation of the complaint is too uncertein 
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to sustain a conviction, since it alleges two distinet offenses, 
namely, that of being an “inmate" and that of being “connected 
with the maintenance "of a disorderly house. The allegation 
charging defendant with being an “inmate* of the house may be 
considered as surplusage and entirely disregarded. This would 
leave the complainant as charging only the one offense covered 
by the ordinance, namely, that of being “connected with the 
maintenance® of a disorderly house, Further, the defendant 

is not in a position to urge this point because he must be 
considered to have waived it in going te trial without making 


a motion for a more specific complaint. 


The plaintiff's witnesses consisted of three police 
officers, the first of which testified fully as to the alleged 
facts; the other two merely stating that their testimony would 
be the same as that of the first witness, This practice is 
bad, as the defendant contends, but he is in no position to 
take any advantage of this now inasmuch as he made no chjection 
to that form of the testimony of these two witnesses, in chief 


and proceeded to cross-examine them. 


Although the record fails to show that the venue was 
proven by any direct question as to whether the facts in qyestion 
happened within the Gity of Ghicage, there is sufficient testi- 
mony in the record to make out the verwe. The testimony of the 
defendant is to the effect that he is the proprietor of the 
Washington Hotel, which is located in South Chicago, and in 
examining the night clerk, called as a witness for the defense, 
counsel for the defendant asked him how long he hed been in the 
City of Chicage,. and he answered, "Seven months". The next 


questions andanswers were as follows: 
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Q.- Seven months in South Chicage? 

A.- Yeu sir. 

G-- During that period of seven months, where have 
you been employed? 

A.- The Washington Hotel. 

Ge As night-clerk? 

Aes Yes sir. 


the occurrence in question were shown to have occurred at this 
hotel and we believe the venue to have been sufficiently estabe 
lished, 


For the reasons stated, the judgment of the Municipal 
Court will be affirmed. 
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DB. M. GRAN) \ f 
PETERS, doing vr don Mag fi Ls I.A. 6 46 
PETERS & CO. , \, EE 
oY j) “APP RAL PROM 
GIRGULT COURT, 
cook courry. 


MR. JUSTICN THOMSON delivered the opinion of the 
court. 


This.isan appeal from a decree entered by the trial 
court in a suit in equity whereby the plaintiffe in error, 
hereinafter referred to as the complainants, sought to foree 
close their respective mechanics liens on the premises ef the 
defendants in error, hereinafter referred to as the defendants. 
By that decree the court found that the complainant MeKean 
had established his lien to the extent of $28.00, and the dee 
eree contained appropriate provisions accordingly. As to the 
other complainants, the decree found the equities with the 
defendants and dismissed the bill. 


The defendants leased the premises in question to 
one, Perry, for a period of several years for une by him as 
a lunch club or cafeteria, The lease provided that Perry 
was to furnish “all fixtures, * * * light, pipe and wire 
connections, andde all decorating and repairing and meke 

@ll improvements in nald premises, at his own expense * * * 
except the ssid lessors agree that they will install a steam 
supply pipe and two water supply pipes, to the wall or ene 
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trance of said premises,” 


The evidence showed that the complainant MeKean, 
built a wall of white enameled brick which constituted the 
front of a eteam table for keeping various foods warm. This 
s0-called wall was three or four feet in height, built up 
in mortar on the floor, and atone end joined the wall of the 
room in which it was located, He alse cut an opening through 
a wall for the purpose of furnishing a doorway, and bricked 
up an old fire-place, and made some smali repairs to the 
Plastering. The trial court allowed the items involving the 
cutting of the doorway and the closing up of the fireplace, 
and disallowed the others, 


The evidence further showed that the complainant 
Crane, did certain plumbing, gas-fitting and steam-fitting 
work, such as connecting the steam table with the steam supply 
and steam return, and connecting the gas range with the gas 
supply, and an ice-box with a waste, and a dish-washer with 
certain supply and waste pipes, and alse ea sink, As to the 
complainant Svane, it wae shown that he adjusted some doors 
and windows and built some shelving, and also a garbage box, 
which wes located in an areaway and fastened to the outside 
of the building, and also cut through a counter and put a 
door in it. MeKean's entire claim amounted to $103.06, on 
which he had received a payment of $50.00; the claim of the 
complainant Crane, amounted to $210.00, and that of the come 
Plainant Evans, to $37.33. 


The only question presented on this appeal relates to 
whether or not the items involved are such as are included with» 


in the terms of our statute on Wechanies' Liens. It seems clear 
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that the two items forwhich the trial court allowed a lien, 
namely, the cutting of thedoorway end the closing up of the 
Old fireplace, were within the statute and the action of the 
court with respect to them was correct. We are of the opine 
ion that the trial court was also correct in his ruling as 

to the balance of the items. With the exception of a few of 
the items involved in the claim of the complainant “vans, we 
are of the opinion that the material and work in question cme 
stituted mere trade fixtures, which were not the proper subject 
of a lien as against the building. Guch fixtures are not 
brought within the statute merely by showing that they are 
attached in some way to the building, but to make them the 
proper subject of a lien, it must appear that they have been 

so installed as to become a part ef the real estate. The 
so-called brick wall and steam table and its connections, eané 
the other piping ond items which have been referred to, were 
removable trade fixtures and not permanent fixtures or imprevee 
ments tothe building. The intention with which such things 
are installed is important in determining whether they bee 
come a part of the realty. As installed, the fixtures in~ 
volved, form no part of the building,e they were installed 

for the perticular business which was to be conducted by 
Perry, the tenant, and from the evidence it seems clear that 
they were not intended by the parties to be a permanent part 

of the building. Their removal from the premises could be 
made without any damage to the realty and the defendants would 
have been unable to prevent their removal, either by the tenant 
or en execution by hiebereditors. Haas Mlectric Co. Ve 


Amunement Go., 236 Il], 452; Baker y. MoClurg, 199 Ill. 28; 
Merle v. Beifeld, 194 111. App. 364, 3802331; Moore v. Smith, 








hee 


oe # Ye motion « ws nin amanda gage von ‘ 













idiocy a aro ato Eadie an oak eligi er 
cogs seats patie etow sobde snemetat se. sash | 


-, 
: 


nit mets dacs 02 tue vanitud sls of yew mon mt | 

need owed ee tases seem tt tienes ate ahve enh : 

ete sanodtoeneco ao bee oad mnciq brid tien te tee iia <8 

| ‘Wiew 08 hevietea ved eval culty aamgh bow ping ele a 

igi XO peivtal? taemacwg ton bie’ wombits whens s1dsirioo a 7 
" wifibetd dhe Aodiik #5 te wosteo tnt att vinaiitnat fos ee 

ew warts rests go hie berados nh tundeoga et bobibbebx 2 

sak abcustet? off ootiotead eh: oghiert ad U8 Mag ’h ‘eal: 

‘PeLiaten! ovew yods ep gnthi te ald Yo Prag on ered bevior $ 

gs betonbwdn ed ov gare Mo tile atonzest ‘tate ifteg ods st 

fui? seo twwoe st vonebtesy orld mind bao wimentie wed eres 

‘fang Peencrsamee sey hod oF gelteter sad Ya™ bebmedan doo orow yaad 

@¢ blvee wectnity ate mext Levene ded?’ ‘Semin tiva ns ‘te 

biveey atanbar tod ae baw vhfese old ot spats’ ‘one tuatéaw ola 
traxsd alt yf teidis ,Lavemes chode teovedq of eidend heed ‘ove 
at -B2 ohuigot! seal sated Loeb. mart w not tuwexs mo 0 


sR £01 eed en a 580 .£4t enlerateecmel 





whe 


24 iil. 513, 517; Soward vy. Low, 122 i11. 487; MoAlear v. 


New York Life ins. and trust Co., 177 ill. App. 339. The 
case last cited is in point although it did not there appear 


thatthe landlord had authorized any improvement, while in the 
ease at bar the lease gwe the tenant the right and further 
required him to make such repairs and improvements as ree 

quired for his business. Such authority as contained in this 
lease in no way interferes with the right of the tenant to 
remove there fixtures, at the end of the term, if he so 

desires, The evidence here shows that after this work had 

been done, andthe tenant had failed in business, and the 

lease terminated, practically all the fixtures involved 

were taken out. The testimony is that the man who furnished 

the steam table and range, took them away after disconnecting 
them from the pipes to which they were attached, and that cere 
tain of the shelving and cases and brackets were removed by a 
bailiff of one of the courte. As this court pointed out in 

Behr Construction Co, vy. Postl System of Health Building,189 I11. 
App. 519, there can be a MeGhanie's Lien only for such work 

as constitutes a permanent improvement to the building or for 
articles furnished which way be considered as permanent fixtures. 
In that ease the court declined to allow liene fer certain 

racks and shelves electric cabinets, curtains and hooks and 
labor necessary for their installation, while a lien war allowe 
ed for marble and work furnished in connection with the installae 
tion of a shower bath. The latter was held to constitute ao 
permanent fixture rather than a trade fixture, where the Lease 
provided that no alterations or additions were to be made @xe 
cept with the consent of the lessor, and such consent was given 
for the installation ef the shower bath, and where the lease 
further provided that all alterations andadditiens, should 
remain, at the end of the term, for the benefit of the lessor. 
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If the lease involved in the case at) bar had contained the 
latter provision, a different question might be presented, 
In such event it might well be contended that there was 
evidence of an intention on the part of the particse, that 
these fixtures were to become a part of the realty. Of 
course the presence of such provisions in a leage are not 


necessarily controlling. 


We believe it would serve ne useful purpose to dise 
cuss the cases te which our attention has been called by the 
complainants, We de not consider them in point. Certain of 
them, such as those involving alterations, changing the premises 
60 as to make them suitable enly for theatre purposes, would 
be in point if the work done, and material furnished here, 
had been of that character; but it was net. After this tenant 
had vacated and the trade fixtures involved had been removed, 
the premises could not be said to be suitable only for reste 
aurant purposes, but they were suitable for any general pure 
pose, 


There are a few items in the claim of the complainant 
Evans, for which he may have been entitled to a lien, but there 
is not sufficient evidence in the record to determine the quefe 
tion definitely and further it is impossible to aay from the 
testimony in the record, what the value of these items were, 
even if it could be determined that they might be held to be 


proper subject of a lien under the statute. — 


Finding no error in the record, the decree of the 


Gireuit Court will be affirmed, 


AFFIRMED, 
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ERHOR TO 
MUNICIPAL COURT 


PROPLB OF THR STATE OF LLLINGLS, 
\ Defendant in I 


OF GHIOCAGO, 


‘Plaintire if 
‘ 


i, a 
a a 


MR. MATIC THCMGON delivered the opinion ef the 


court. 


By thie writ of error the defendant seeke to reverse 
a judgment entered in the Municipal Court of Chicago, in a 
ease in which he was charged with pandering, by which judge 
ment he was sentenced to serve a year in the louse of Correce 


tion and pay a fine of $500.00 and conte. 


The information which wae filed in thie case charges 
that the defendant "heretofore, to-wit: om (the) er about 15th 
day of December, A. BD, 1917, at the Sity of Chicage, aforesaid, 
did then andthere and\on divers other days and times as well 
before and after that date did enuse induce persuade or ene- 
Courage one Johannah Von Lukewitz to become an inmate ef a 
houre of prostitution and did knowingly and without lawful 
consideration take accept or reecive money or other things 
of value from the said Johannah Von Lukowitgz the earnings 
of her prostitution and diddirectly take reesive or accept 
money or other valuable things for previding, procuring or 
furnishing for another peraon for the purpose of illicit 


sexual intercourse * * ete, 
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The defandant's contention that the infermation is 
bad for duplicity cannot be made for the first time in this 
court, as it is om mere defect of form which ie qured by vere 
dict or by a finding of guilty by the court, Joyse on inélot- 


ments, Sec. 392, People v. Greenberg, 172 411. App. 360, 
No motien to quagh was made in thie case. There was a motion 


in arrest of judgment, but that was not sufficient to raise 
or preserve the question of duplicity. 2@ ine. Pl. & Pr. 802, 
22 Gye. 487. ; 


The evidence submitted by the prosecution, on which 
the defendant was convicted, went to the second charge made 
in the information. If that second claune was sufficient 
and charged a legal crime and the evidence can be said to have 
 @atabliohed ite truth, beyond a reasonable doubt, any defects 
there may have been in the first and third paragraphs, cannot 
bring about reversal of the judgment. (22% Gye. 485) and it 
will not therefore be necessary te pase upon such objections 


as are made to those paragraphs particularly. 


Defendant contends that the information is bad in 
that it nowhere alleges thet the said Jehannah Yon Lukowits 
was a female person but on the contrary the information begins 
with the recital "Johannah Yon Lukowits, a resident of the 
City of Chicago in his own preper person comes now here inte 
court,” ete. All of the words quoted exeept the name. * Jehannah 
Von Lukowita", eppear in the printed part of the form of the 
information, the name iteelf being written in ink. Further 
down, in the second clause, written aleo in ink, are words 
charging the defendant with receiving from the said Johannah 
Von Lukowits, the earnings of her prostitution". In our 


Opinion this contention is without merit. 
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It is further contended that this seeand clause in 
the information is defective and fails te charge on offense 
in that it does not specify the amount of money or what things 
of value were taken or received from her. With thie contention 
we do not agree, This is not like # eaxnee of larceny. The 
extent of the defendant's offense, if any, is in no way dee 
pendant upon the amount of money or the value of the things 
taken. Yhe gravawen of the offense ic not in the taking or 
receiving of woney or ether things of value, but lies in the 
fact that whatever is taken or received, is from the earnings 
of the prostitution of a woman. 


Neither do we agree with the contention that this 
Clause is defective, in that it faile to epecify whether dee 
fendant is akarged with having taken er reecived or acoepted 
the money or other thing of value, but uses the three words, 
“take, accept or receive*® etc. Thene words are used synony- 
mously and enannot reasonably be construed in any other way. 
Thies paragraph sufficiently charges a crime under the statute, 


Defendant further contende that the second paragraph 
is fatally defective in that it faile te include any allega- 
tion of the time and place of the doing of the acts complained 
eof, as it would have if it had contained the ususl phrase 
“did then and there”, #0 as to relate back to the time and 
Place alleged in connection with the first paragraph. This 
point is untenable. This wesnot an indictment with a number 
of separate and dietinet counts. The case is based on the 
information matting three different charges against the defende 
ant, all amounting to the crime of pandering, and while we 
have referred to the parte of the information centaining each 
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of these charges, as paragraphs umd defendant's eounsel 

refers to then as counts, in fact the information is so 
written as to contain but one paragraph, without any punctuae 
tion between the parte making these different charges, In 
that form the time and place set forth in the first part of the 
information clearly applies te all the allegations it contains. 


Before any evidence was heard in this cace, the 
defendant moved the court to compel the prosecution to elect 
upon which charge they would go to trial. fhe derial of that 
motion is assigned as error, Aside frem the question as to 
whether this was a proper ease for an election, the defende 
ant ie not in a position te raise the point. ‘The question of 
when the prosecution shall be required to elect upon which 
charge or count it will seek a conviction, if at ali, ins 
within the sound diseretion ef the court. it cannot be snid 
that a court has abused that diseretion in overruling such 
& motion os this, when it is made before any evidence has 
been heard and is not renewed at the close of the prosecue 
tion's case, 22 Gye. 405-406. That is the situation dire 
@losed by this record, 


Ae to the ruling of the trial court, denying the 
defendant's motion fer a bill of particulars, slac assigned 
as error, it issour epinion from o careful examination of the 
record, that the defendant was not in any way injured by such 
ruling, ondtherefore it cannot be oonsidered ground for a 
reversal of the judgment. It is only when it is made to appear 
that the defendant cannot properly prepare hie defense without 
a bill of particulars, that the court will require the prosecue 
tion to furnish one. People ve Nall, 242 ill. 284, 290 and 
Cases there cited. No such showing was made here, 
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It is further contended by the defendant that 
thie judgment should be reversed beceuse the court pere 
mitted the prosecution to show by oraltertimony, in eresse 
examining the defendant, that he had theretofore been cone 
vioted of a crime not in any way connected with the one 
involved in the case at bar. This trial was had in the 
gourt below witheut a jury and in such case it is presumed 
on writ of error that the trial court in finding the defende 
ant guilty and entering judgment accordingly, considered 
only the competent evidence, People vy. Jacoby, 198 111. 
App. 88. The finding of a aourt in o trial without a jury, 
will not be disturbed notwithstanding the admission ef 
incompetent evidenee, where there is enowch other testimony 
of unquestioned competency sufficient te sustain it. 


Grend Pacific Hotel Go., ye Binkerton, 217 111. Gl, 73; 
Zalmer vy. Meridan Britannia Ce., 145 i11, 508, 514. 


We have carefully examined the evidence in 
connection with the defendant's contention that it does not 
establish his guilt beyond o reasonable doubt, but was such 
as to require the trial ecurt to acquit him, and we are 
unable te agree with it. While the evidense was flatly 
contradictory there in sufficient in the record, if believed, 
to sustain the finding of the trial court and the deféndant's 
conviction. in thet situation the judgment of the trial judge 
who had opportunities to judge of the eredibility of the 
witnesses, which we cannot have, should net be disturbed. 


it is further contended by the defendant that the 
trial court erred in not finding the age of the defendant 
end in sentencing him to the fouse of Correction rather 
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than te the Lllinois State Reformatory, as he alleges the 
Parole Act of 1917, requires, ‘The onme at bar does not 

come within the provisions of that Act. The Pandering 

Act, under which defendant has been convicted, provides 

for imprisonment “in the County Jail or House of Correction* 
and # fine, upon a first conviction,Z11 Rev. Sts. (Murd,1917) 
ch, 38, Sea, S7g = p. 962, 


it is further provided by cur statutes that any 
person convicted for any crime or mindemeanor, punishable 
by imprisonment in the County Jail, in certain counties 
(which would include the County of Cook) shall be committed 
to the House of Correction, in lieu of the County Jail, EL. 
Rev. Sts. (Hurd, 1917) ch. 67, See.9, p.1647. The provisions 
of Seo. 2 of the Parole Act apply to all sentences aver of 
treason, rape ond Kidnaping net included) "to the penitentiary 
or reformatery, * * * or any other state institution, * * * 
provided by law for the ineareceration, punishment, discipline, 
training or reformation of persens convioted and sentenced te, 
or committed to such inetitution (not including, hewever, 
county jail).” Under the fomiliar rules governing the cone 
struction of statutory encetmients, the phrase excluding county 
jail senteneos from the operation of the statute last quoted, 
must be held te cover and include sentences te the tlouse of 
Sorrection, tei dwakton Such ae the County of Cook, This 
defendant was properly sentenced to the louse of Correction 
under the provisions of vandering Act and therefore his cane 
does not come within the previcions of See, 2 of the Parole 
Act and consequently it would not be incumbent on the trial 
court to find the age of the defendant, as provided in that 
section, unless the court, in ite dineretion, comaitted the 


defendant to the [liinois State Refermatory under previsions 
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oFe 
of Sec. 4, of the Parole Act, which the court in this case 
did not de. 


the trial court did net err in committing the 
defendant to the House of Correction, rather than the Reforma. 
tory, for Sea, 4 of the Parole Act does net require that a 
person between the ages of 16 and 21 years ( as the evidence 
showed this defendant te have been) “who shall be adjudged 
guilty of an offense punishable by imprisonment in the county 
jail or by « fine, or in the county jail, with or without a 
fine” ghall or must be committed to the reformatory, but that 
euch a person “may, in the diseretion of the court", be 
committed to the reformatory. 


Finally the defendant contends that the jJudgeent 
and sentence of the trial court deprives him of his Liberty 
without due process of law and iu violation of hie rights 
guaranteed te him under the conatitution of Illinois in thet 
(1) the information is uncertain as te time in reciting that 
he committed the alleged offense “en or about 15th day of 
December, A. BD. 1917," (2) the information dees not aver 
that the crime was cowaltted, “in the year of our Lord,” 
and (3) se much of the information as is contained in the 
second charge, on which he was convicted, in not specifie 
in that it fails to allege that the offense charged was 
committed after the enactment of the Pandering Statute of 
1917, which went into effeot July 1, of that yoar, under 
the provisions of which that aharge was laid. 


An information charging that an offense was 
committed, "on or about" a given date, is sufficient. 22 gyg. 
317. Especially ie this so under our statute providing that 
no writ ef error shell be sustained for any mepter not affeate 
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ole 
ing the real merits of the offense charged. 


The use of the letters “A.D. 1917, * were sufficient 
te show thet the offense was cemaltted in the year of eur 


Lerd 1917. Joyce on indictments, See. 195. 


The last point urged by the defendant likee 
wise refers to the validity of the information, It is 
urged that the infornsation is insufficient in ite failure 
to show on its feoe that the alleged offense, referred to in 
the second paragraph of the information, ceeurred after the 
Statute of 1917 on the subject of pandering, became a law, 
that statute having added the offense in question to those 
included within the previous law on this subject. Ar to 
this point it is sufficient te eny that the statute in 
question went inte effect on July 1, 1917 and the evidence 
shows that all the acts charged in the second paragraph, 
on which the defendant was found guilty, took place after 
that date. The defect in question was at most a formal 
one, and this point might have been urged in support ef a 
motion te quash, in which case the formal defect might 
have been remedied by enendment; but after judgment and 
evidence showing the facte te be as we have stated, such 


formal defect cannot cecnsion a reversal ef the judgment. 


Beople vy. Weber, 152 111, App. 102. 


Finding no error in the record, the judgment of 
the Municipal Court will be affirmed. 


AFFIRMED, 
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2 1 81.A. 64% 


INTRRLOCUTORY APPRAL PROM 
SUPERICR COURT, COOK COUNTY, 


MR. JUGTIC’ THOMSON delivered the opinion ef the 


court. 


Thio is an appeal from an interleautory order appeinte 
ing «a receiver without notice. It is urged that the order should 
be reversed by reason of the fact that neither the bill of come 
Plnaint nor the affidavit accompanying it, contains such an svere 
ment of facts, ag warranted the trial court in appointing a 


receiver without notice. 


It is a well settled rule that motice of the appliane 
tion for the appointment of a receiver, must be given unless 
it is made to appear chearly thet such action should be taken 
without notice. Nusbaum vy. Lecke, 53 iL]. App. 242. It is 
equally well settled that in erder to make such 4 showing as 
will justify the appointment ef a receiver without notice, the 
moving party must allege facts in hie bill or in an affidavit 
supporting hie motion, which clearly show that the defendant 
will probably take such atepe aes will materially prejudice him 
if notice of the applierntion is given. Becker y. Defebaugh 66 


TLL. App. 504; Suburban Construction Jo, Yo Naughe, 7° 111. Apps 
584, 3958. 
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In the bill filed in the case at bar the complaine 
ants allege that certain of the defendants had taken prelimine 
ary steps to organize the lianever Life and Casualty insurance 
Company; that they hadgseld a considerable amount ef stock to 
a large number of people including these complainants; that 
they had never completed the organization of the company but 
hed ultimately abandoned it; thatcertain of the ineprporaters 
and officers of the company, whe had been made defendants, had 
converted the funds realised from the sales of stock te their 
own use;that all of these funds rightfully belonged te the 
complainants and other purohasere of said stock; that the 
defendanta were Liable fer these funds so wrongfully appropriate 
ed and should be required to account fer the same; thatone 
Hodges, a defendant, collected a large sum of money belonging 
to the company which he unlawfully retained under the guise 
of fees for services rendered to the company; that the officers 
ef the company unlawfully esused an automobile tobe purchased, 
for whieh $1350.00 was expended, which expenditure wars unneceste 
ary and useless; that lodges, in collusion with other officers 
of the company, took possession of and retained the automobile 
and that it now ie in his possession and that it rightfully 
belongs to said subscribers for stock of said company; that 
there remains belonging te enid subseribers, certain office 
furniture of the value of $256.00, all the booke, resords 
and documents belonging to the company, money on deposit in 
the bank amounting to $11.74 and the said automebile now in 
the possession of Hodges; that unlesy a reeeiver is appointed 
by eaid court at once, and withcut notice, the remaining assets 
belonging to the subscribers for stock will be attached by 
creditors, “and that said Hodges, whe, your craters are informed, 
ie not financially responsible, will dispose of said Overland 
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sutomebile, to the injury and irreparable loess of your oraters.* 


It will not be necesnary to refer to the further 
allegations of the bill, as we are not called upon, on this 
appeal to pass upon ite sufficiency so far an the general 
merite of the ease areconoerned, nor in any respect, save 
as to the single point here involved, namely, whether these 
allegations of fact are sufficient to warrant the appointment 
of a receiver without netice. Ne allegations ef fact were 
set forth by affidevite. 


In our opinion the trial court dic scot err in allowe 
ing the motion appealed from. That part ef the allegations 
of fact as contained in the bill, which we have included within 
quotation marke above, was sufficient to warrant the court 
in taking that eaétion, especialy in view of the other general 
alkgations of fact which were made in the bill and which we 
have briefly recited. fhe property for which the court wae 
asked te appoint a reeciver wag, under the allegations of fact 
contained in the bill, not that ef any of the defendants nor 
ef any active business or going coneern, but a company which 
had been in the process of organization, such organisation 
having been later abandoned. Yo far as the automobile, which 
seems to be the principal remaining asset, is concerned, it is 
interesting to note, though the fact is not controlling, that 
Yodges is not one ef the appellants here and is apparently 
making no complaint about the action of the court, in appointe 


ing a receiver without notice. 


Yor the reasons stated, the order of the Superior 


Gourt appealed from, will be affirmed, 


AFVIRMED. 
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WICHOLAS BURWICK et al., 
Def 


i endants in frror, 
‘ | ARROR TO 
Vou. CIRCUIT ccuRT, 
% CooK couNTY. 
OSCAR G. FOREMAN, ovis, 


e 
PRTRR S. LYSCH, JOM 
and MICHASL 6' CoN 
the Police Pension F 
City of Chicago, i £ 

Pleawtiffs in orror. 


UR. JUSTICE MOSURKLY DELIVERED THE OPINION OF THR COURT. 


Petitioner, « member of the poilce department of 
the City of Chicage, sought by mundamia proceedings a 
pension from the Police Pension Fund and was awarded 
the writ by the trisl court. The respondents have 
sued out of this court # writ of error. ie are of the 
Opinion that as the decision upon the issue presented 
involves the validity of a statute, the writ of error should 
have been sued cut of the Supreme Court and act the Appellate 
Courte 

On March 31, 1917, the petitioner having completed 
@ service of twenty years ae o member of the police department, 
was entitled to s pension under the statute then in feoree 
providing "for the setting apart, formation and diebursement 
of a police pension fund.“ Froper application was made therefor 
on that dete. Gubsequently, that in om July 1, 1917, m 
amendment to thia law went inte effect, which created an addi- 
tional condition precedent to the right to a pension, namely, 
that the police officer shall heave reached the age of 50 
years. From the record it appears that petitioner dees not 
qualify as-to this additional requirement. It wes alse 
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provided by the amendment of July i, 1917, that “no pension 
shell be granted to eny policeman after Wareh 1, 1917, unless 
wuch policemen shall be qualified for retirement or for a 
pension as in this Act provided; the intention being that 
the terme ond conditions of retirement and of the granting 
of pensions for such policemen under this section shall 
be retroactive in their effect, and shall relate to all 
epplicants for pensions after the date aforesaid." 
Giving this clear and definite Lencuage effect, 
petitioner is not entitled to a pension. But, he says, 
that ee all the requirements and conditions entitling 
him te a pension had been fully completed under the law 
ae it then was, be had « vested right te a pension which 
could not be taken arvey by subsequent legisletion and that 
the amendment undertaking te do this ie in confliét with the 
provieion of the constitution thet no person shell be deoriwéd 
of property without due precese of lew. Article II, sec. 2. 
¥@ see n® eueape from the conclusion that the determination of 
this contention involves the validity of the amendment of 
duly 1 insofer as its retroactive feetures ore concerned. 
The writ croverly should heve been sued out of 
the Supreme Court, ang pursuant to section 102 ef the 
Practice Act the clerk of this court is directed to 
tranemit the transcript and ol] files therein with the 
order of tranefer to the clerk of the Supreme Court. 


TRANG PEARED TO THE SUPREME COURT. 
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APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 
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wa inks tin erator OF ta Cos 

This ia en appeal by the plaintiff, from a judgment 
finding the right to certain property in the tatervening 
petitioner, in an attachment proceeding. 

On April 7, 1912, the defendant (8tevensen), being 
the owner of record of 451.2 shares of the capital stock of 
‘the Chicsco Lino-Table Company, entered into a written agreement 
with the intervening petitioner (Seudder), by the terms of which 
he sold end aseigned to the latter 450 shares of the said 
stock. Thereupon the certificate for 451.2 shares, duly 
assigned, wan delivered to one Miner, who, the evidence shows, 
was the agent of the intervening petitioner, with directions to 
surrender same to the company for tranefer, and to procure in 
lieu thereof two stock certificates, « one for 450 shares to 
be issued in the same of the intervening petitioner, and the 
other for 1.2 shares to be issued to the plaintiff. 

On April 9, 1912, the said certificate was presented 
at the office of the said compeny but owing to the absence of 
ite secretary the stock was not transferred on its books, 

Om April 11, 1912, plsintiff (Seehnmd, sued out a writ 
of attachment against the defendent, a nonresident, to recover 
a belance of wages alleged to be due him, and caused the said 
Chieage Lino-Tabler Company and its president to be summoned as 
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garnishees. 

énewers were filed by the garnishees in which it was 
admitted thet at the time of the service of the garnishment 
Summons on them there appeared of record in the name of the 
defoncant 451.2 shares of the capital steck of the ssid company. 
The said Scudder filed an intervening petition in ssid suit, in 
which he claimed to be the omer of 450 of the said 451.2 
shares of said eapital stoek, under the sforesaid contract of 
sale. 

Upon a hearing without @ jury, the court found the 
issues for the plaintiff and assessed his demages ageinst the 
defendant (Stevenson) at the sum of 351.00, but found the 
right to the said 451.2 shares of stock in Seudder, the inter- 
vening petitioner. 

It is insisted by plaintiff that the covrt erred in 
finding the issues in favor of the intervening petitioner, first, 
becauee it is undisputed that at most the iaiter was entitled to 
only 450 shares of the said stock, and, second, because the 
transfer of the said steck by the defendant to the intervening 
petitioner was fraudulent. 

As to the first contention, it clearly appears that 
the court erred in finding the intervening petitioner entitled 
to 451.2 shares of the said capital stock, as under the sfore- 
said contract of sale he was entitled to but 450 shares, and for 
this reason the judgment mist be reversed and the cause remanded. 

As to the second coniention, there is no evidence 
in the record impeaching the bona fides of the contract of sale 
of the 450 shares of the said capital stock to the intervening 
petitioner, and hence plaintiff's contention in this respect is 
without merit. 
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it is contended on behalf of the defendant that the 
Judgment for $351.00 in favor of the piaintiff is unsupported 
by the evidence. 

The said judgment egainet the defendant, and the 
finding of the right to the stock in question in the intervening 
petitioner, were wholly independent of each other, although 
included in the same entry on the record. Wo appeal having 
been taken from the former, it is not here presented for review. 
Seiis v. Hilier, 45 111. 382; Horn v. Berg, 11. app. First 
Bivtrict, #25249, not yet published. 

Acecordingiy the judgment will be reversed and the 
couse remanded, with directions to proceed in conformity with 
the views hereinabove expressed, 

RSVARSED AND REMANDAD WITH DIRECTIONS. 
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JOHN ¥. PUVINS,\ Administrator 
eof the estate of Francisco 


Maszei, deceased APPBAL FROM 

"\appedies, 

SUPERIOR corer, 
va. 
( COOK COUNTY. 
CHICAGO NALLTAYS COMPANY, a 
eorporation, i 
Mi. PRESIDING JUSTIGH weDOKALD 


DELIVERED THE OPINION OF THE COURT. 


By this appeal it is sought to reverse a judgment for 
$4,000 against appellant (defendant belew), in an action for 
damages for negligemtiy causing the death of plaintiff's 
intestate, hereinafter referred to ae the deceased, who wae 
killed on Septenber 9, 19Bb, while in defendant's employ. 

The fatality occurred at the intersection of Dearborn 
and Van Buren streets, in the city of Chicago. The former runs 
north ond south, the Laster east and weut. Defendent operates 
a double track cur line on each. 

At the time of the fatal accident, defendant was 
engaged in reconstrueting iiw crossing at the intersection of 
the two aforesaid streets. Between the rails of the tracks 

- at and near the said intersection, defendant wae excavating for 
the purpose of removing underground construction work. The de- 
ceased was engaged in such work between the two reile comprising 
the southbound, or westerly, track on Desrborn street, just 
south of the north crosewalk of Van Buren sireet. At the place 
where he worked, the space was excavated to a depth of about 
twenty inches below the ties. while this work was going on, 
the operation of defendant's cars was not discontinued although 
the intersection was temporarily closed te general vehicle traffic. 
The decensed, while thus engaged in the said excavation was 
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was struck by ao passing car, causing his death. 

The gravamen of the charge against defendant was the 
negligent operation of its car, and the ‘silure to warn deceased 
ef its approach. 

Defendant contends that the verdict is clearly and 
manifestly againet the weight of the evidence. 

it appears from the evidence that prior to the 
accident, cars had passed over the said intersection at intervals 
ef sbout five or six minutes, and thet in order to avoid being 
struck, the workmen stepped out of the excavation until the car 
had passed, after which they would return and resume their work; 
that the decessed, however, instead ef stepping eut of the 
éxcavation upon the approach of a car, in several instances 
stooped or squatted therein while the cer passed. 

The evidence also shows that « policeman was stationed 
at said crossing, whose duty it was, among other things, to 
regulate the traffic; that cars approaching the intersection 
gm@mierally came io a stop before the crosswalk, where they dis- 
charged and took on passengers, and upen signal from the policee 
men, proceeded on over the intersection. 

it is undisputed that the car in question, upon 
a@pproeaching the said intersection made two stops, - one at a 
Switch located about fifty feet north of the north crosswalk of 
Van Buren street, and the other at the satd crosawalk, .% which 
latter place there was a short wait; that when the policemen 
sounded the whistle it proceeded south very slowly, the motorman 
sounding the gong continually while passing the sald crosswaik 
and intersection. 

Apparently no one saw the deceased as the ear appreached 
the excavation in which he werked, and there was but one eye- 
witness (Hoffman) to the eccident. He testified that he was 
crossing the intersection diagenally from the southwest to the 
northeast corner, when he noticed the car in question coming 
along Dearborn street from the north, moving very slowly; that 
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as he was stending there, "a head bobbed up cut of a hole which 
was there, and immediately the car struck it;" that *the head 
bobbed up after the fender and part of the platform had already 
passed over.* 

Stickem the policeman who wes on duty on the morning 
of the day in question, testified that on evveral eccasions 
when care passed the excavation where the construction gang 
worked, the deceased, instead ef stepping frow the track as the 
other worksen did, would stoop in the hole while the car passed 
ever him; that he warned deceased that it was dangerous to de 
ee and advised him thet it would be safer to step aside while 
Cars passed. Dempsey, the paving foreman for defendant at the 
time of the accident, aiso testified that on the day in question 
he noticed the decessed stoop in the excavation while cars 
passed over him, end that he slse warned deceased that this was 
dangerous. XeGrath, the peliceman who wae on duty at said 
intersection when the accident eceurred, testified as follows; 

“Shen the cars came along there he used to 

stay right in the hole and they would pass right over 
him. i told him he ought te get out ef the hole. He 
said, ‘that is a11 right, Jehn.* * # * I seen the 
hole was ¢o smell; i was efraid en accident would 
happen. That was about ten minutes before the time 
ef this accident. ‘then the car went by he raised hie 
head up and sometimes he would laugh.* 

It is urged by plaintiff that e custom existed on the 
pert of defendant to warn the men in the excavation of the 
approach of cars; that the custom of watching cut for the 
cars wheres en employee was in the position in which deceased 
Was, WAS a promise om the part ef iefmdant to continue to do 
se, end that the failure te observe such promise constituted 
negligence on its part. 

A careful examination of the evidence fails to reveal 
the existence of any such custom to warn the men. ni the con- 
trary, it shows that each workwan, including the deceased, was 
required to end did in fact look out fer sporenching cars while 


working at the said intersection; that when several men worked 
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tegether, frequently the one whe *irst noticed cr heard an 
appreaching car would warn the others thereef; that occasionally 
the foreman or “straw boss" of the gene, if close by, weuld give 
similar warning te the men, 

This wat an intersection point where cars ususlly came 
te & complete stop to take on or discharge passengers ord then 
waited for a signal from the croseing policeman before proceeding 
aeross. it is undisputed thet prisr to the time of the secident 
southbound cers had been pessing this intersection overy five or 
eix minutes throughout the day, and that no one was regularly 
‘stationed te give warning of their appronch. Becessarily the 
@eceased, who had been working there all thet day, must have been 
fully aware of this situation, and hence, in the exercize of 
ordinary care he shogld have anticipated that cars would continue 
to pase the intersection at such intervals. Consequently it cannot 
be saic that he was warranted in relying upen a special warning 
te notify him of the approach of each esr. And when we take inte 
eonsiderstion the undisputed testimeny ef the three witnesses whe 
stated that the deceased, om several previews occasions, had ree 
@Bained in the excavation while cars passed over him, against their 
express warning, together with all the otlier facts and cireum- 
etances in evidence, the conclusion is irresistible thet the deceased 
knew it was dangerous to remain in the said excavation while cars 
passed; that he wes aware of the approach of the car in question; 
end that he stooped in the excavation to sllow it to pase over him, 
thereby receiving the fatal injury. it follows, therefore, that the 
verdict is meuny and manifestly agsinst the weight of the 
evidence. ; : 

Im this view of the case it becomes unnecessary to 
diseuss the other points raised on this appeal. 

Accordingly the judgment will be reversed with a 
finding of facts. 

REVERSED FITH FINDING GF PACTS. 
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VINDING OF FACTS: 


This court finds 22 facts: 

1. That the deceased imew it was dangerous te 
remain in the said exeavation while cars pasced. 

2. That he was aware of the approach of the cer 
in question. 

3. That instead of stepping out of the excavation 
and off the track, he negligently remained therein and was 
thereby fatally injured. 
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WINTPRUD FVISHBR, Adminis- 

tratrix of the estate of 

George Fisher, deceased, 
Defen t in irror, 


BRROA TO 
CIRCUIT CoURT, 
Cook country. 
THE CHICAGO, ROCK 


PACIFIC RAILWAY C 
corporation, 
Plaintiff 


MR. PRESIDING JUSTICE MeDONALD 

DELIVERED LHS OPINION OF THE COURT. 

By thie writ of error it i3 sought to reverse a 
judgment fer #10,000 in favor of the plaintiff, in an action 
on the case, brought under the Federal Employers’ Liability 
Act, for negligently causing the death of plaintiff's 
intestate, hereinafter referred te aa the deceased, while 
in defendsnt'a employ. 

the fatality oceurred on the nighi of August 16, 
1915, in defendant's yards at Peru, [llinois. At the place 
in question defendant's main-line tracks run eest and west. 
The deceased was the locomotive engineor of a westbound freight 
train operated by defendant. When the train arrived at Peru, 
the engine, with the foremost three cars, was detached from the 
rest of the train and proceeded west a sufficient distance 
to clear a switch leading from the westbound main-line track 
to a side-track just north of and paralleling same. After 
the said switch was Lined up with the side-track by a member 
of the train crew, the engine and cars were backed onto the 
said side-track and coupled onto 19 sdditional cars standing 
thereon, whereupon the deceased was signalled te proceed ahead 
with the train of care, to the westbound main-line track, in 
doing which the train encountered a switch which diverted it 
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ento another track known as the "turntable lead,” with the ree 
sult that the engine ran into a turntable pit snd tipped over, 
whereby the deceased was fatally sealded »y escaping steam. 

The switch leading to the said turntable track connected 
with the side-track, and waz located about 200 feet enet of the 
switch connecting the westbound main-line irack with said side- 
track. The distence from the turntable switch to the turntable 
pit was about 100 feet, with a slight downegrade toward the 
pit. There was a dwitechestend on the north side of the turntable 
Switch. At the top of this etand wes ea lamp vith colored lenses, 
which, when.the lamp was lighted, indicated the position of the 
said switchs” the evidence showed that at the time of the accident, 
this lamp was not lighted. 

The evidence showed further, that it was customary to 
keep the turntable switch lined up for the turntable track, except 
when switching was being dome on the side-track, in whieh latter 
event the turntable ewitoh would be lined up with the side-track 
by the train crew, and left in that position until the éewitching 
wae completed; that the decessed mew ef such custom, end that 
in the performanétof his duties he received and was governed by 
signals from his train crew; that on the night of the accident, 
this turntable switch wex left lined up with the turntable track 
when the deecesed received the signal to back the engine and three 
Cars onto the side-irack and over the turntable switch, the points 
of which receded sufficimily to permit the flangas of the engine 
and car-wheels to pass, but sprang back into their germer position, 
i. @. in line with the turntable track, immediately thereafter; 
thet consequentiy, when the said 19 cars had been coupled thereto, 
the "go ahead" signal given, and the train moved west toward the 
Main-line track, it wes deflected by the said turntable switch 
Qnto the turntable treck, with the result already stated. 

The negligence relied upon by pleintiff wes, (1) 
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the failure of the defendant to properly set the turntable switch, 
before signalling the deceased to back the engine and cars over 

it, (2) the signalling of the deceased to run the engine and train 
of cars from the eside-track to the westbound maineline track, while 
the said turnteble switch was in line with the turntabae track, (3) 
the failure of the defendant to keep lighted the switeh lamp at the 
top of the turntable switch-stand, st and just prior te the time 

ef the accident, and (4) the failure of the defendant to provide the 
deceased with a reasonably safe place to work. 

Defendant, while admitting the failure of itm» servants 
to properly set the turntable switch before signalling the deceased 
to move his train over it, and its failure to have the switch- 
lamp lighted, at and just prior to the time ef the accident, 
contends that, notwithstanding such omissions, in accordance with 
a rule of the company familiar to the deceased, it wos his duty, in 
the absence of the said awitehalLight, te either stop the train or 
have it under complete control, before passing over the turntable 
switch on his return to the westbound main-line track; and that, 
even after having passed over the turntable switch and into the 
Simebabed jen should have discovered the impending danger in time 
te avert the accident. 

Whether or not, after the engine had passed the turntable 
switch and run onto the turntable track, the deceased, in the 
exercise of due care, should have discovered his predicament in 
time to avert the accident, was, under the evidence, a question 
of fact for the determination of the jury, as was also the question 
whether or not the alleged viclation of the aforesaid rule relied 
upon by the defendant, was the proximate cause of the accident. 
The jury by their verdict have resolved both these issues in 
favor of the plaintiff. In view of the fact that the decessed, in 
the performance of his duties, was necesserily obliged to rely 
upon the signals from the train crew, whose duty it was to see 
that the seid turntable switch was lined up with the sideetrack 
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hefore signalling him to back his train thereon; that it was 
customary for the train crew to leave the said switch so lined 

up with the side-track until the switching was completed; that 

it wes the duty of the defendant to maintain a light at the 
turntable switch-stand; that the distance intervening between 

the turntable switch and the pit was short; that there were 22 
Cars atteched to the engine, 19 of which had no air-brake 
connection; that the turntable track was slightly down-grade 
toward the pit; that the train had geined some momentum, together 
with all the other facts and circumstances in evidence, - we are 
of the opinicn that the jury were warrented in finding that the 
proximate cause of the accident was the failure of the defendant to 
perform its aforesaid duties, and not any neglect ef duty or 
violation of rules on the part of the deceased. U. PB. RH. KR. Co. v. 
Hadley, 38 Sup. Ct. Rep. 316. 

Defendent next contends that the court erred in refusing 
te give to the jury certain instruetions offered on its behalf, 
fhe instructions referred to dealt entirely with the conduct of the 
deceased after he started to move the engine west on the side- 
track toward the turntable switch, and singled out certain facts 
which the defendant evidently desired tc give prominence before 
the jury. Such instructions have been repeatedly condenmmed by 
our Supreme court, as being highly misleading (Eckels v. Muttschaill, 
236 111. 462}, and henese, in cur opinion, they were properly 
refused. Furthermore, the questions so sought to be brought to 
the attention of the jury were fully covered by other instructions 
given on behalf of the defendant. 

Complaint is also made of the giving of instruction Ho. 
3 om behalf of the plaintiff, the last paragraph of which stated: 

"If the defendant relies upon the defense of 
contributory negligence, the burden is upon it to 
establish that defense by a preponderance of the 
evidence.” 


Under the Federal Employers' Liability Act, the burden 
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rests upon the defendant to prove contributory negligence by a 
preponderance of the evidence [Cent. Vt. Ry. v. hite, 238 U. 3 
507). Defendant eontends, however, that the instruction in 





question iimited the jury te a consideration ef only the 
evidence offered on its behalf, while it was entitled to the 
benefit of any evidence introduced by plaintiff which might 
tend to show contributory negligence on the part of the deceased, 
oes well. in our cpinion, this instruction is not susceptible 
of euch construction, and the jury could not reasomably have so 
understood.it. If defendant's pesition were tenable, its given 
instruction No. 6 would be open to like criticism, for it told 
the jury, in similar lenguage, thet it was plinintiff's duty te 
prove negligence by a preponderance of the evidence, 

it is further contended that the court committed 
Feversible errer in the giving of instruction fe. 2 on behalf 
eof plaintiff. This instruction wee es follows: 

‘if yeu believe from the evidence * * * thet the 


death of said Fisher resulted in whole or in part from 
the negligence gas ee in the deciaration of any 


ef the officers, agents or employees of said defendent, 
* ® ® you should find the defendant cuilty.* 

The objection made by defendant io this instruction 
is, that the itelicized pertion was misleeding, because plaintiff 
hed shendoned three counts of the declaration and the jury were 
not instructed to disregard them; that hence, the instruction 
authorized them to find for the plaintiff on the abandoned comts, 
which there was no evidenee to support. 

As we understand the rule, it is not error to instruct 
the jury in the language of the instruction complained of, if 
there is evidence in the record tending to support any count of 
the declaration, proof of which would sustain a recovery 
(Schlauder v. ©. & So. Trac. Co., 253 Ill. 154; &. &. Ry- Co. ¥- 
Foster, 226 Ill. 288; U. &. Brg. Ge. v. Stoltenberg, 211 ill. 
S31; W. C. St. R. R. Co. v. Buckley, 200 Ill. 260). Purther- 


more, it appeared thet the aforesaid counts had been withdrawn 
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before the jury were instructed, and, presumably, in their 
presence. Im such circumstances, the errer complained of was 
Clearly harmless. W. ¢. St. H. K. Go. v. Buckley, 200 Ill. 260. 

Other points have been urged by defendant, but we shall 
not discuss them here, save to say that, im our opinion, they 
are not of sufficient moment to warrant disturbing the judzment. 
Accordingly, it wili be affirmed. 

AFP IREED. 
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a appeiee, f/ ) APPEAL FROM 

| eIRCUIT couRT, 
COOK COUNTY. 


% 
STANDARD STEEL CAR COMP ANY 
@ corporation, " ’ 


pakke aa Soar 

Joseph Bandzera, « minor, by Wikteria Kenia, his mother, 
es next friend, brought an action on the case againet the Standard 
Steel Car Company, a corporation, defendant, te recover damages for 
injuries received on April 8, 1913, through the alleged negligence 
of defendant, while in its employ. A jury trial was had, resulting 
in a verdict and judgment against defendant for $15,000.90, - te 
reverse which this appeal is prosecuted. 

Defendant, at and prier to the time of the accident, wes 
engeged in the manufacture of railroad freight ears, its plant being 
located at Hammond, Indiena. Filaintiff, « resident ef Chicago, was 
employed by the defendant in ite said plant, as a rivet heater. The 
pliant consisted of two tuilidings, + one being known as the main 
building, and the other, « smaller structure, as the “lean-to" 
building. ‘The main building, which extended north and south, was 
about 2,000 feet long and about 160 feet wide, and was supported on 
each side by a row of steel colums, extending lengthwise of the 
budiding. Between the two rows of columns, two treveling cranes, 
with hoisting apparatus, were operated, each spanning the main 
building, and moving upon rails fastened on the inside of the steel 
columns, extending prosticaliy the full length of the main building. 

The lean-to building was «ttached te and opened inte 
the east aide of the main building in such a manner as to be 
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practically a part thereof. This leaneto building was about 86 
feet long and 59 feet wide. Nerrewegange tracke, upen which trucks 
were operated, ran east and west from the main building into the 
lean-to building. Steel car-bottome or sills, about 40 feet long 
end weighing several tons, were punched, preseed, and put together 
in defendant's main building, after which they were, by means of 
the traveling crane, hoiated ond moved to the narroweguage tracks, 
where they were lowered onto trucks end pushed into the lean-te 
building there to be riveted, after which they were pushed back 
inte the main budlding and thence, by means of the traveling 

crane, carried to the censtruction shop located in the north end 
theresf. 

The riveting crew consisted of three men, known as the 
heater, sticker and riveter. At the time of the accident, ‘phates 
tiff, who wae then under 16 years of age, was « rivet heater, in 
charge of on oileburning furnace lccated in the leen-teo building, 

@ few feet cast of one of the column supports of the enst side 
of the main building, where he had been working for several months 
prior to the injury. 

There is a cenflict in the evidence as to the manner in 
which the accident occurred. According to plaintiff's version, 
the riveting crew of whieh he wae a momber, hed just finished 
riveting o sill, which was then pushed back inte the main budld- 
ing and wos picked up by the crane, to be carried to the construction 
shop; and while waiting for this to be dene and for another sili te 
be brought in to be riveted, he ieaned against the iron colum 
nearby to rest, hie left arm extending across the south side of the 
colum, his left hand graeping the southwest corner thereof; and 
while in this pesition, the #111 which had just been moved from 
the lean-to budlding and picked up by the crane, struck the colum 
in question and cut off the fingers of his left hand. According 
to the testimony of witnesses on behalf of the defendant, when 
plaintiff wes injured he was hanging on the said o411 while it 
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wae being carried by the crane. 

While the amended declaration consisted of several comts, 
the negligence relied upon by plaintiff was, the failure of defendant 
to furnish plaintiff with o reasonably safe plece to work, failure 
to warn him of impending danger, and the violstion of s certain 
Indiana statute in reletion to the employment of children under the 
age of sixteen years. Theat part of the Indiana statute upen which a 
right of recovery was based, provided as follows; 

“See. 2. Wo child under sixteen (16) years of age 

shall be enployed or permitted te work in any gainful 
eceupation other than farm work or domestic service, more 
than forty-eight (48) hours in any one woek, or more than 
eight (8) hours in any one day, unless the employer shail 
have first precured the written consent of the parent, 
legal or natural guardian of said child but in ao event 
shall any such child work at any gainful occupation other 
than farm work or domestic service more than fifty-four 
($4) hours in sy one week or nine (9) hours in omy one day." 
The said statute eleo provided thet «a violation thereef would 
deprive the offender of the common law defenses of contributery 
negligence and assumption of risk. 

it is strenously urged by defendant that the verdict is 
Clearly ond menifestly against the weight of the evidence. 

It oppeared from the tectimony of the plaintiff, thet 
for about two weeks prior to the time of the accident, he hai been 
working in excess of 54 hours per week, contrary to the statute 
hereinabove quoted; thet on the day of the accident, owing to the 
absence ef one of the rivet heaters, he served two riveting gangs 
instead of one; that when they had finished riveting the car sill 
juet before the secident, he wae tired and weak, and leaned in the 
menner «foresnid, against the steel colum just a few feet away, 
to revt while he wos waiting for the next sill to be brought inte 
the leon-te building to be riveted; thet chile his hend was on the 
seid colum, the sill which they had just finished riveting and 
which wae being carried by the crane to the construction shop, struck 
the column, causing the injuries complained of. It further appeared 


from the evidence, thet prior to the time of the accident ne sill 
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head ever struck against any of these colums while being hoisted 
er conveyed by means of the erane. While certain of defendant's 
elleged ¢ye-witnesses testified that plaintiff was injured while 
henging onte the sill, « careful examination of their testimeny 
reveals that either they wore not in a position to see plaintiff 
at the time of the accident, or that they made contradictory 
atatements regarding his position. 

in our opinion, the question whether or not plaintirr 
wes injured as a resuit of the failure by defondunt to furnish 
him a safe place to work was, under the evidesce, a question of 
fact for the determination of the jury, ae was also the one, 
whether or not the injury was proximately caused by the allaged 
Violation of the aforesaid section of the Indians statute, on 
the part of the dcefendant. These ieaues have been raselved in 
fever of the plaintiff, 

Inasmuch as the evidence showed that sills had, prior 
te the time of the accident, been handied in such a manner as to 
pass the steel colums without striking them, it cannot ve said 
that pisintiff was negligent in standing where he did, a few feet 
from his furnace and ocuteide the space thireugh which the crane ond 
cay sills traveled. Plaintiff having nothing to do for the time 
being, aid feeling tired and weak, it was »ut natural for him, a 
yeung boy, to iean ageinet the nearby post to rest himself, in the 
absence of any other suitable convenience. And in view of the 
evidenee, that plaintiff had been exployed more than 54 hours per 
week, in violation of the sforeseid statute, for some time pricr 
te the time of the accident, the jury might alse have resvonably 
found that hie injuries proximtely resulted therefrom. In any 
event, we are not prepared to hold that the verdict fa clearly 
ond manifestly againat the weight of the evidence. See Inlend 
Steel Co. v. Yedinak, 172 Ind. 423, and Savorly Co. ¥. Beck, 186 
Ind. 523. 
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Complaint is made of the refusal of certain instructions 
tendered by defendant, and of others given on behalf of plaintiff. 

Instruction No. 34 offerei on behalf of defendent and re- 
fused by the court, directed the alieniion of the jury selely to the 
question whether or not plaintiff mew éefendient was abwt to move 
or raise the will which struck him, etc. This insiruction was 
evidently intended to refer te the entire declaration, certain counts 
of which charged w violation of the aforewnid statute which, if 
proven, would deprive defendant of the defense of contributery 
negligence and aseumption of risk. The instruction having failed 
t® take these counts into consideration, 1t was misleading and 
therefore properly refused. Furthermore, this instruction was in 
substance covered by others given on behalf of defendent. 

Instruction we. 36 sought to tell the jury that defendant 
was not in duty bound to exercive ressonable care to provide pleaine 
tiff with a reasonably asafe place te work, beecsuse such duty related 
only to the ways, worka end instrumentealities of the service and 
Gid not extend to transitery dangers arising and existing in the 
work in which the employee wae ehgaged ty rescon of the operation 
of the plant. This instruction was cleserly rena, as the 
danger in connection with plaintiff's work was notfa transitory 
nature. See Vendalin A. Co. v. Stillweil, 161 Ind, 267. 

what we have said with respect to instruction No. 354 
applies slse to instructions Nos. 37, 39 ond 42 offered on behalf 
of defendant and refused by the court. 

Instruction No. 45 wes also properly refusec, because 
it wae apparently based on the theory that plaintiff, et and 
just prior to the time of the injury, was not engaged in the line 
of his employment. ‘here con be no question that while momentarily 
resting sgeainst the steel column, waiting for work, plaintiff 
was acting in the line of hie duty. If, on the other hond, the 
instruction referred to defendant's theory that plaintiff was 
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then henging onto the 2111 and riding with it, thet was covered 
by imetruction No. 10, given on behalf of the defendant. 

It io further contended by defendant, that instruction 
No. 7 given on behalf of plaintiff authorized the jury to assess 
@emages for lose of earming power of the plaintiff during his 
minority; and defendant argues that plaintiff wae net entitled 
to his wages during guekh peried, and that hence the giving of 
the instruction constituted reversible error. Conceding that 
the insiruction was of such a wide scope oz contended for by 
defendant, we deom it sufficient to state that under the authority 
of American Car Go. v. Hill, 226 111. 227, it was not error on 
the part of the court go give it. 

Defendant furtaer complains thet the damages ure ex- 
cessive. In our opinion, this complaint is not without foundation. 
While there can be ne doubt that plaintiff, as a result of this 
acclient, ham been seriously injured, yet we cannot eseape the 
conclusion thatowader the evidence in this case the judgment is 
exegseive, If the piaintiff wili enter « remittiitur in this cause 
for $5,000.00 within ten (16) days from the duie of the filing of 
thie opinion, the judgrent wili be affirmed for the sum of 
$10,000.00, otherwise 41 will be reversed and the cause remanded 
for a new trial. 

AFFIRMED OW ReMITY a TMH. 
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By this appeal it is sought to reverse a judgment for 
$4,500.00 recovered by plaintiff against the defendant, in an 
action on the case for personal injuries alieged to heave been 
sustained on June 3°, 1913, through defendant's negligence, while 
in its omploy as a street cnr conductor. 

On the day of the accident, plaintiff wes in charge 
of a Gar operated by defendant on State street, between 79th street 
and the down tow, or loop district. Pricer thereto he had been 
employed m other routes operated by defendant, and the day of the 
accident was his first employment on the State street line. Pursuant 
to the running schedules of the defendant, between the hours ef 12 
Ae BM. and 12 M. the car crews hed fron 15 to 22 minutes lay-ower at 
the cuter terminus of their routes, during which period it was 
@ustomary for them to eat their lunch, On the other route on which 
plaintiff had been employed there wus always a restaurant or lunch 
room at the end of the lime where he would heve his lunch, but 
there was no such convenience at the south end of his rum on the day 
in question, of which the plaintiff was unaware until after he 
had made the first trip, upen which he started at 4:55 that 
morning. Accordingly, before leaving 79th street on « later 
trip, he made arrangements with his motorman te stop the car in 
front of his (plaintiff's) house at 5912 State street, to enable 
him to ¢ali at his home ond order a lunch prepared for him in time 
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to pics it up on his return, that he might have it at 79th street 
in time for his lunch period, which wae to have been at the end of 
that trip, 

When the car arrived at approximately in front of plaine 
tiff's home, the motorman stopped it in pursuance to the arrangement 
referred to, whereupon plaintiff alighted from the rear platform > 
and proceeded around the rear end of the ear and across the street, 
and while doing 80 was struck by « southbound ear as he stepped onto 
the southbound track, resulting in the injuries complained of. 

It is coneeded by defendant that prior io the day of 
the accident it had rejected the provisions of the Illinois York. | 
men’s Compensetion Act. Therefore, if the accident in questi arese 
out of and in the course of plaintiff's enployment, the defense of 
contributory negligence is available to defomdent only in reduction 
‘of the domages. 

The negligence relied upon by plaintiff was the failure 
ef the defendant to sound the gong of the southbound car while it was 
passing the standing northbound car from whieh plaintif¢ alighted. 
The svidonce adduced on beth sides of this issue was in irreconcilable 
oonflict. The jury by their verdict having resolved 1% in faver of 
the plaintiff, md the court by demying defendant's motion for a new 
trial having approved such verdict, we sre not prenared to hold that 
it is clearly and mmifestly against the weight ef the evidence, 
despite the strenuous protestations of the defendant as to the alleged 
iniquity thereof, It is a well settle rule, requiring ne citation 
of outhorities, thet where the question of credibility enters into 
the determination of an ispue, the finding of the jury is conclusive 
unless it is mmifestiy against the weicht of the evidence. 

it is also urgeé by defendant that the plaintif?, in 
leaving hie car to order his lunch prepared, wes not coting in 
the course ef his duties, end that hence the injuries did not 
arise out of his employment. 


Under our Compensation Aet, in order to entitle a 
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persen te recover for injuries received, they met oceur in the 
course of and arise cut of the employment. It hae been held 
that an accident «rises in the course of employment if it occurs 
“while the employee is doing what « man so employed may rearonably 
do within s time during which he is employed ond at a place where 
he may reasonably be curing thet time to do that things* thet it 
arises out of the emoloymernt “when it in something the risk ef which 
wight have been contemplated by @ reasonable perem, when entering 
the employment, a incidental te it." (Dietzgen Co. v. Ind. Board, 
279 Ill. 11.) ecesearily, eech case mst be governed by the 
ettiendant cireumstences surrounding the injury. 
injuries sustained by « person while coming to or going 
from one's plece of ewployment, arise cut of and in the course of 
employment. (Eriebel v. &. [. By. Se., 280 111. 76 end cases there 
eited); and it has been held thet injuries sustained by an employee 
while going down « stedirway te heve lunch on another floor of the 
building, the stairway not being under control of the employer, were 
received in the course of euployment. Jn re Sundine, 218 Waes. 1, in 
which the court aaid; 
"It would be toe narrew « construction of the 

contract to esy thet it wae evapended when she went 

ot for this merely temporary purpese, and wee revived 

oly upon her return te the work room. It was on 

incident of her employment to go ovt for this purpose.* 

Plaintiff wes entithed to a reasonmble period within 

whieh to heave hie iuneh; and by implicetion, this included the 
eteps necessery te procure it. Under the cirevmetances in the 
cage at bar, it wen clearly necessary to erder hie lunoh in 
advence ao that he might have it et the time and plece he was te 
have enten it. “e conclude, therefore, that pleintiff's injuries 
erese out of and in the course of employment. Dietzgen co. v. 
ind. Board, supra; Brewn v. City of Chicago, 185 Ill, App. 147; 
Ge Se. Se & St. be Be B. So. v. Martin, Adwr., 41 NH. %. 1081; Ne Geo 
RB. Co. v. Zachary, 252 U, %, 248; Martin v. John Lovibond & Sons, 
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Sbd+, SM. SC. Ce Ae 085; In Fe Sundine, supra; In xe Von Stte, 
i1l N. Re 696. 

It is alse argued that the plaintif?, in leaving his 
Gar, acted contrary to «2 well established rule of the company of 
which the plaintiff was eognixvant, ond thereby took nimsclf cut 
of hie aphere of employment. In Dietzgen Co. v. Ind. Sd., su 
the court, in paswing upon ea similur contention there raised, laid 
down the follewing rule which we think is applicable te the 
gitustion here presented, p. 16; 

‘There are prohibitions which limit the of 

yment ond prohibitions which only deal w conduct 
withiz sphere of employment. A trenegression of a 
preh bition of the latter class leaves the sphere of 
employment where it wos, and consequently will not prevent 
the recovery of compensstion. A transgression of the 
former cless carries with it the reeult thet the man has 
gone outside this sphere.” (italics ours.) 


It is further ceniended that the damages awarded 





Plaintiff sre excessive. Yhis argument is based upen the assumption 
thet the jury, in fixing the damages, failed to consider plaintiff's 
contributory negligence in reduetion thereo?, ‘he jury having been 
preperly instructed om the question of damages and the effect of 
Plaintiff's contributory negligence, and considering the amount of the 
judgment in the licht of the sorious meture of plaintiff's injuries, 
we cannot gay that the Jury disregerded such instructions. 

her points have been raised by defencant which, however, 
we shall not discuss here save to say that in cur opinion they are not 
of sufficient moment to warrant divturbing the judgment. 

There being no error in the record which justifies a 
reversal, the Judgment will be affirmed. 

AYYICMED. 
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el3I.A. 648 
APPEAL PROM 
SUPHRICR COURT, 
COOK COUNTY. 


CHICAGO, INDIANAPG 
LOUISVILLE RAILWAY. 


a co tion, and | 
& SRY DIDIANA fi 


panda aaa toner Masta. 

This is an action on the case brought by plaintiff 
(appellee), against defendants, to recover damages for the 
alleged wrongful death of plaintiff's intestate, R. Raymond 
Levis. the jury returned a verdict for the plaintiff, assessing 
his dumages in the sum of €10,000.00, and from the judgment 
entered thereon defendants have prosecuted this appeal. 

The fatality occurred on December 2, 1914, at the 
intersection of 80th street with the right of way of the 
defendant, the Chicago & Western Indiana Reilread Company, in 
the city of Chicago. At the place in question its tracks run 
north and south, while 40th street runs east and west. The 
other defendant, the Chicago, Indianapolis & Louisville teilway 
Company, is a lessee, operating ite trains over the said tracks, 
whieh at the time of the accident were being eleveted. The 
é@levation work had pregresved to such an extent that only the 
two easternmost tracks crossed the street at grade, the others 
having been elevated and vehicles and pedestrians permitted to 
pase underneath them at the said street crossing, where a 
temporary wooden bridge or trestle supported the roadbed, The 


two easternmost tracks just referred to were still being used 
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for the operation of northbound and southbound passenger trains, 
while the ontire freight traffic was carried over the newly 
Glevated tracks. On the morning in question, at the said crossing 
the north haif of 80th street was clesed to traffic. This pere 
mitted the passage of vehicles through only « narrow driveway on 

the south half ef the street, which was flanked by a vee of heavy 
wooden posts on esch side, and covered by heavy timbers supporting 
the roadbed about ten or twelve feet above the street level. Viewed 
from a distance, thie passageway resembled a tunnel. Just east of 
the two, easternmost tracks aforesaid, and a few feet north of 80th 
street, was situcted a wooden shanty used as a shelter by the 
flegmen, whose duty it was to warn traffie of the approach of trains 
on the waid two grade tracks. Owing to the presence of the posts 
Underneath the cleveted tracks at this crossing, it wae impossible 
for vehicle drivers to see the shenty while proceeding through the 
said passageway from the west. Between the east end of the said 
passageway and the two said grade tracks there was an open space, 
variously estimated by the witnessed to have been from 25 to 75 feet. 
The passageway in question was plenked, which planking extended to 
within a short distance of the two said grade trucks. These planks 
were loosoly laid and eaused vehicles passing over them to make con- 
siderable noise. From the passageway to the grade tracks there was a 
slight incline, and from the planking to the grade tracks the drive- 
way vas somewhat cut up and rough. ‘There were no gates at either 
side of the said grade tracks. 

On the morning in question, plaintiff's intestate was 
driving an sutomebile in an easterly direction along 80th street, 
and while crossing the uaid grade tracks, hie car wae struck and 
hurled about 40 feet, by a northbound passenger train operated by 
the defendant, the Chicago, indianapolis & Louisville Hailway 
Company, causing the instant death of plaintiff's intestate. 

it is contended by the defendants that the verdict is 
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Clearly and manifestly against the weight of the evidence; that 
the oourt srred in refusing to delay the case for the arrival ef a 
Certain witness, and to later re-open it upon the arrival of the 
said witness, after counsel for plaintiff had begun his argument 
to the jury; end that the court erred in overruling their motion 
for a new trial, because of newly discovered evidence. 

The negligence chiefly relied upon by plaintiff for a 
recevery wes, (1) the failure to keep the epproaches to the said 
grade crossing in a safe condition, as provided by statute, (2) 
the failure to give plaintiff's intestate reasonable warning of the 
approach of the said train, (3) the failure te ring a bell or sound 
@ whistle on said train, and (4) operation of the said train at an 
excessive rate of speed, in violation of a city ordinmee. 

The chief argument of defendants is directed at the 
conduct of plaintiff's intestate, just before ond at the time of 
the accident. Great stress is laid upon the circumstances that 
between the east or ihe wooden structure or trestle and the twe 
said grade tracks, there was an open space ef some distance, in 
ereseing which plaintiff's intestate should, in the exercise of 
Ordinary sare, have seen the approaching train and evoided the 
accident. | 

The witness Walsh, who teatified on behalf of plaintiff, 
stated that he and the witness Nicholas were walking west on 80th 
street just before the accident; that they approached the two 
said grade tracks from the east; thet he saw the automobile which 
plaintiff's intestate drove approsching from the west under the 
trestle, at which time he did not see the northbound passenger 
train approaching; that he heard no bell or whistle and saw no 
flagmen on the crossing; thet as they neared the said grade 
tracks he saw the said train coming from the south; that when 
the ecoident happened, he noticed the flegman coming cut of the 
shanty; that the speed of the train was from 50 to 35 miles per 
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hour. 

The witness Nicholas, who also testified on behalf of the 
plaintiff, stated that he was with the witness Walsh at the time of 
the accident; that he first aaw the autemobile approaching the 
grade tracks about 25 fect away; thot after seeing the automobile 
he walked toward the tracks, ond Yalsh held him back; that he then 
Leoked and saw the train coming from the south, about 25 feet away; 
that he then stopped; that the automobile was then right on the 
tracks and was hit; that he saw the flagman caming out of the 
shanty; that before thet time he had not seen him on the crossing; 
that he did net see anybody srowd, besides Yalsh and himself; 
that his hearing wae good end thet he heard neither bell nor whistle; 
that he estimated the train wee moving at the rate of from 25 to 36 
miles per hour, 

fhe witness Zeias, who at the time of the accident was 
in the employ of one of the defendants and whe was called to 
testify on behslf of the plaintiff, wtated that he wan working 
underneath the wooden trestle; that he saw the automobile of 
pleintiff's intestate approeching from the west; that the plaine 
tiff's intestate seemed to be leoking to the south as his car 
approsched the grade crossing; that as the sutomobile passed he 
could mot hear the approaching trains thet the planks in the 
driveway were rather loose and made a noise when the automobile 
passed over them; thet he heard neither bell nor whistle of 
any kind, although hie heering wae good; that the automobile 
was almost on the tracks before he saw the approaching train, 
which he judged was moving at the rate of from 25 to 30 miles 
per hour; thet he locked over toward the flagman's shanty but 
did not see the flagman. 

The witness Bhanep who testified on behalf of the 
defendants, stated that at the time of the accident he was in 


front of « coal office located near Parnell avenue, which was 
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about 20¢ feet from the scene of the accident; thot just before 
the accident he noticed the flegman ot the crossing, apparently 
waving someone back os if stopping traffic; that the sutomobile 
of plaintiff's intestate came suddenly into view; that it was 
then very near or upon the track; that he also saw 2 team just 
south of the automobile; thot he later saw the train stop, and 
upon inquiry as to the reason therefor, learned that om necident 
had taken place. 

The witness Quick, #ho wes employed as flegman for 
the defendants ot the said grade crossing and who testified on 
their behalf, stated that he was sitting in the shanty and aaw 
the train coming from the south when it wae somewhat south of 
Slet strect; thei Slst street wan ahout one-eighth of « mile 
from SCth street; thet he saw the ssid automobile emerge from 
underneath the trestle; that it wae moving at the rate of from 
15 to 20 miles per hor, Mm cross exeination he stated that he 
wee standing too far north to lock into the said paseageway undere 
Meath the wooden trestle, and that he did not mow whether the 
bell on the Locomotive of the said train wee ringing at the time or 
not; that he stepped cast eff the track when the train approached; 
thet “Lote of trains came in there end did net ring a bell. * # * 
When I saw a man coming out of the subway he kept right on coming 
at the same rate of speed up to time train hit him. I stepped 
eff when the train ¢eot close to me out in the street. Then I 
supposed he was ctopping. * * * *hen I etarted to get off track 
weutomobile was half way between the subway and track, end was 
coming at the same rate of speed, but did not seem te pay any 
attention to me. I made up my mind thet there was going to be 
something doing .* 

The witness Kapnick, testifying on behalf of the 
defendants, stated that he wae in charge of an engine which was 


‘standing on the trestle right et 80th street; thet he was closer 
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to the east side of the trestie; thet the said peseenger train 
was going about 15 miles per hour at the time of the sccident; 
that he did not know whether the flagmen was there or not; and 
that he could not tell whether the bell on the lecomotive of 
the said trein wax ringing. n oresa examination he stoted he 
looked alse to the east but saw no flagman at the crossing. 

The witness O'Hearn, who wae the engineer in charge 
of the locomotive which struck plaintiff's intestate, stated as 
follows; 

"Had not blown the whistle since I left Hammond. 

* * * Wes something over an hour late. ‘hen I wtruek 

the suto it was mocked about 40 feet before it fell 

to the ground. * * * Had « clear view of crossing 

right in frent of me and also right to the enat of 

me. if there had been a man on the treck I wovld 

have seen him. * * * When I ene S00 feet away I 

eould not see west of the track to the slevution, 

* * # Probably ten or twelve feet on either side of 

the track wae within my renge of vision at that time 

without turning my head te look sideways. I did not 

gee anybody within ten or twelve fect." 
the seid witness testified further, that vefore he reduced the 
speed of his train it wae going at the rate of SO miles per 
hour, before he reached 6let street; that the morning in question 
was misty and foggy, although it had cleared up somewhat when the 
ageldent occurred; that when he shat off the steam and exneust 
the Locomotive ren smoothly and quietly. 

Without further detailing the testimeny of the various 
witnesses, it will be seen that the evidence wae voaflicting on 
the questions whether ergot the flagmean wee on the ¢croseing in a 
position to be seen by the deceased at and just prior to the tine 
of the eecident, and whether the beil of the locomotive was being 
sounded as it approached 60th street. The ordinance limiting the 
epeed of trains te ten miles per hour at grade level within the city 
limits, was pleaded and preven, and it is conceded that the said 
train was being operate’ at a speed greatly in exeess thereof. 


And from the foregoing testimony, we are of the opinion that the 


jury were warranted in finding that no vell was sounded on the 
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Locomotive of the said train when it approached 80th street, and 
that the flagmen wae net in « proper position to warn plaintiff's 
intestate as he approached the said grade crossing. — 

Assuming that plaintiff's intestate might heave seen and 
that he did actually see the train at a considerable distance 
south ef the crossing after ne emerged from under the trestle, 
yet such fact would net bar a recovery here. He had « right te 
rely upen the fact that defendant would operate its train in 
compliance with the aforeseid speed ordinance, particularly in 
view of the fact that the steam was shut off at Slat street and 
the locomotive was moving sliceng smoothly and quietly, aa 
testifivd by the engineer; and the jury might reasonably have 
found that the deceased saw the train approaching, but avting 
upon the assumption that it was proceeding in compliance with the 
city ordinance, concluded that he had empie time to crose the 
tracks in safety, and that in doing #0 plaintiff's inteatate 
acted ae an ordinarily prudent man would bave under iike cire 
Cums Lane eS » 

in view of the fact that this train was approaching 
noiseiessly ond at a high rete of speed; that the plenking in 
the passageway caused vehicles te create considerable noise in 
going through i1; that because trains were aiready being 
operated over the elevated tracks and there were no gates at 
the two remaining grade tracks, which circumstances might lead 
the ordinary traveler to believe that the entire trackage hed 
already been eicvated, - we think the verdict is ampiy sustained 
by the evidence. Schneoweisz v. 1. Co lie Be COs, 196 Lilie App. 
2486 

Counsel fer defendants alec complain thet the trial 
court abused its diseretion in refusing to hold the couse open 
or to permit it to be reopened «fterwards to receive testimony 


of a belated witness en defendants’ behalf. Wo motion was made 
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fer a Gentinuancé «hen the esuse wet reeehed for trial aad as 
showing was Made way the teatimeny of thie witness who thea 
eetkded Just outside the State could 26% herve been produced in 
time ox his deposition takes before the tril, end henes in ovr 
epinion the ewrt 414 not svuse its discretion in refusing to 
selay or reopen the case to revelws the offered teat uesny,. 

Finally it ia contended thet a mew trisi shoid heave 
been granted on the grounca of newly diseoveresed evidence, The 
@videnos rvlieé uron was with raopest te desaesed's allosed 
Gonmection with a certain antemebile accident which took place 
ome tine before Kis death. Tre neture of ‘the tndd sociaent does 
HOt epoear from the affidavitea sunmisiad, per wes it shown taat 
the sccident waa due te any Gerelesaness am the part of 
plaintiff's intsstate, ar that the whinessoar itherwto, if shere 
were any, Gould ve produced on the trial beiow. Furikermcre, we 
ove of the apinion that such evidence worvid nave ceon inmeaterial 
decause af the fret thet there were eyeewltnesses t6 the 
accident here vefore us. 
? ¥rom a careful examinetion of the record, we are of 
the Opinion that the judgment weet be arfirmed. 

APP LAMED 
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2131.A. 649 


PEAT. PROM KUNICIPAL COURT 






OF CRICAGC, 


BR. PRESIDING JUSTICE MoDONALD 
DELIVERED THE OPINION OF THE COURT. 


Appellee (plaintiff below) brought an actien ef 
forcible entry and detainer against the defendant, her son in 
law, end recovered judgment for the possession of the premises 
in question, from which this appeal has been prosecuted. 

It appears from the evidence that at the time of 
the marriage of the defendant to plaintiff's deughter, defendart 
and his wife meved into an spartment owned by plaintiff, the 
latter stating that they might oceupy same rent free for the 
peried ef one year; that after the expiration of the said year, 
although seme discussion was had regarding the payment of rent 
for the use of the enid apartment thereafter, ne agreement was 
entered into, and the defendant and his wife centinued to cecupy 
the said apartment until suit fer possession was instituted nine 
months later, with the result aforesaid. it further appears 
from the evidence that during the aforesaid time the defendant 
either borrowed from the plaintiff or plaintiff paid on his ac- 
count, sums of money aggregating upwards of $7,000.00, 

It is insisted by defendant that because the plain- 
tiff had agreed that he sheuld occupy the said apartment rent 
free for one year, an? thet at the expiration thereef ne new 
eontract was entered into between them, he thereby became a hold- 
over tenant for another year upon the same terms and conditions, 


viz., rent free, Without considering the effect of the statute 
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of frauds upon this unwritten agreewent, it is sufficient te say 
that it clearly appears that under the aforesaid arrangement de- 
fendant was a tenant by suffrance only, Such tenancy is termin- 
able by demand for pessession, without any formal previous netice 
to quit. Dunne v. Trustees of School, 39 Ill. 578, 

other peints have been raised and argued, which, in 
our opinion, do net merit discussion, save to sny that they are 
not of sufficient moment to warrant disturbing the judgment, 

Prom a earetur exasination of the record, we are of 
the opinion that the ceurt preperly entered judement fer the 
plaintiff; acecrdingly it will be affirmed. 

APPIREED. 





5 el 
F 
* 
. 
« 
. 


Dew’ ee eee 


:¥ t Ts +; ies WP 290 
a a 
< : y ¥ it ya exe 
ae rs 
a) a 4 op 
€ 
° Ore 
a 
. Ca ey. - 
a 
4 - J * 
: wey 
eta tet, 









aed Giese: 


la 
ciel: Pee MES apaage té 


aa wy. ate Tipe 


ak Be gS 


Sata tt Sake 


== 


ar) 
: PR ee ict 2 
oc. 
Ve Oe ee o1s3e Ne Nios 
Maes We aaa 
y i: aA Se SWE 






92 « 24007 f 
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ERROR TO 
UORICIPAL COURT 
OF CuIcago, 


CITY OF CHICAGO, 
Defendant in Error, 


ve. 


CHARLES BE. KELLOGG, 
Plaintiff. An (Mrror.. 
ca 


Sy, 
a, 
he f 
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Plaintiff in error, a hotel keeper residing in the city 
of Chicage, wae found guilty by « jury, of o vieleation of see. 
2019 of the Roviced Mumicipal Code of Chicage, which prehibite 
the keeping of a disorderly house, and fined $90.00 end coats; 
to reverse the judgment entered thereon, thio writ ef orrer has 
been prosecuted. 

Bat two questions are haes presented for review; {1), 
dees the evidence show a vieoletion of the aald section of the 
eity crdimance, and (2), did the court err in refusing te grant 
 @ continuance of the cause? 

From an examination of the record in this esse, we are 
of the opinion that the verdict iso sustained by the evidence, 
and thet no usefui purpese would be served by reciting in detadi 
the facts upon which it wae based. 

When the oxuse woe reached fer trial, édefendani wae 
represented by two lawyers who entered a motion, supported by 
affidevit, on his cehelf seeking a continuonce because of the 
ebeence from the State of defendant's chief counsel]. The court 
overruled said motion and the cause proceeded te « heering, 
éefemdant being represented by the two attorneys referred te, who 
took charge of and conducted his defense, The isaue in the case 
was simple and easily comprehended, and the defense could have 
been conducted by the average lawyer without extensive preperntion, 
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Under the circumstances we do not feel that the trial court 
abused its discretion in denying defendant's said motion. 
There being no error in the record whieh justifies 
@ reversal, the judgment will be affirmed. 
AVP IRMED. 
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L3I.A. 649 


fAPPEAL PROM CIRCUIT couRT 
OF GOOK couNTY. 


| SRGIDING JUSTICE MeDONALD 
DELIVERED THE OFINION OF THE COURT. 


This is an appeal by defendant from a decree of di- 
voree in favor of complainant, in which the latter was allowed 
solicitors fees, slimony and certain ether expenses. 

The bill of complaint alleged and the decree found, 
that defendant was guilty ef extreme and repeated cruelty toward 
complainant. Two specific acts of ecrvelty vere alleged in the 
bill and found by the decree. The cther acts of cruelty com- 
plained of and found by the decree consisted ef alieged attempts 
en the part of defendant to compel compisinant te submit te une 
natural acts of sexuai intercourse. 

From an examination of the record we are of the epin- 
ion that the two specific acts of cruelty hereinabove referred to 
were established by the evidence and were of sufficient gravity te 
warrant the chanceller in granting the relief sought. 

As to the elleged attempts te commit unnatural inter- 
course, we find that the complainant failed to establish same by 
@ preponderance of the evidence, as recuired by law, and that the 
chancellor erred in finding the defendant guilty therecf. 

fhe further point is made that the emount of olimeny 
awarded ($7.00 per week) is excessive, because complainant was 
earning $20.00 per week, which, together with her alisony aggregated 
more than defendant's weekly wages; and that the court erred in 


ordering defendant to pay as additional slimeny certain medical 


expenditures necessaruly incurred by complainent because of an 
eget +; 
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operation which she was obliged te underge after her marriage and 
prior to the time of the trial, 

These matters were a1] within the sound discretion 
eof the chancellor, and in view of the shewing made by the com- 
plainant, which was not centested by the defendant, we see no 
good reason for holding that the discretion has been abused. 
Benham v,. Benham, 206 Ill, 98, 

fhere being no error in the record justifying « 


Treversei, the deeree will be affirmed. 
AFVIRENED. 
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/*131.A. 649 
APPBAL PROM 
Gmourr coor, 
oeex courTy. 


MR. PRESIDING JUSTICES WeDOHALD 
PRLIVORED TUR OPTFIOE OF THR QOURT. 


x 


By thie serpesl it is sought to reverse an ordsr 
stinting e reeciver in « foreclosure proceeding on a trust 
deed. 

In the said trust deod, whieh was attached te and 
made 2 part of the bill of complaint, the grantor conveyed aa 
security for the payment ef the debt therein described, certein 
resl estete in Chiesco, with the improvements thereon, together 
with ell the rents, iseves end profits of ssid premises; and 
waived ali richt te the posseseion ef or income therafrom, 
pondins fereclosure preeeedings and wntil the period of 
redemetion frem ony gale thereef had expired; and egrecd thet 
wpor the filins ef seny bill te foreclose the anid trueat deed a 
receiver should at once be sprointed to take pocaesaion or 
Charge ef the snid premiacs, to tclicet the income therefrom, 
ama euch income, less receivership expenditures, including 
repairs, insurance premiums, taxes, assesoments and receiver's 
commissions, should be paid to the person entitled to a deed 
under the certificate of sale, or in reduction of the redoamption 
money if the premisee were redeemed. 

fhe order appealed from directed, ameng other things, 
that the receiver take charge of the premises and collect the 
rents accruing therefrom; thot he keep the building ineured 
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egeinet less by fire, pay all taxes avusessed against said 
premises, make necessary repairs, ete.; and that ell moneys 
received by said receiver over and above the outlays therein 
directed, be retained by him subject to the further order of 
the court. 

The bill of complaint recited, inter alia, that the 
mortgaged premises were situate in a poor lecality; thet 
they had been sold for texes; that they were subject to 
another incumbrance of $6,000.00, which wae paramount to 
complainant's; and that the improvements thereon were old 
and out of repair. 

it de insisted by defendants that the aforesaid 
provision in the trust deed suthorising the appointment of a 
reteiver wae inserted therein asiely fer the benefit of the 
person entitled to a deed under the certificate of sale, and 
that inasmuch «es such person is not entitied to the rents, 
fesues and profits of the premises during the period of 
redemption, the entire provision is void; and that ne equitable 
grounds having bem shown to werrant such action, the spprointment 
was erroneous. 

It will be noted that the foregoing provision with 
respect to the appointment of a receiver has a two-fold purpose, 
viz.; to preserve the security, making «11 ne@easary expenditures 
imeident thereto, and to pay the curplus, if any, to the holder 
of the deed under the certificate of sale. 

the person entitled to the deed under the certificate 
of sale has no right te the rents, issues and profite coliected 
from the said premises during the redemption period, because he 
derives his title under the decree, and his rights are fixed by 
statute and not by the truet deed, which becomes merged in the 


decree (Standish v. Musgrove, 223 111. 500; Sehmeppi v. 
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Bartholemes, 217 111. 105.) this fact affects the disposition 

of enly the surplus funds remaining in the recciver's hands 
after payment of oll necessary expenditures, but dees not impair 
the velidity ef the previvion for the appointment ef a receiver 
fer the purpose of preserving the security where, as in the case 
at bar, the truet deed expreésply pledges such rents, iesues and 
profits for the payment ef the debt. Wright et al. v. Matters 
St al., 204 LLL. App. 308. 

in our opinion, the allegations contained in complainant's 
Verified bill of complaint, together with the proof made by her 
thereunder, were sufficient to werrent the court in appointing a 
receiver under the terme of the trust deed suthorising euch aetion. 
Beghey v. ILdinedo trust & Savinge Bank, 199 T1L. 76. 

It is further urged thet the court erred in denying 
defendants’ motion fer leave to file a bend in lieu of the 
appoiniment of = receiver. “hile under the statute such procedure 
is authorized, it ie not mandatary, but reste in the sound discretion 
of the court. In view of the circumstances shown by the record 
herein, we cennot say thet the court abused ite discretion in 
denying defendants' said motion. 

Other pointe have been raised by defendants, which, 
however, we shall net pasa upon as in our opinion they are not of 
sufficimt moment te warrant us in disturbing the order appealed 
from. <Aecordingly it will be effirmed, 

APPIRMED 
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YETTA MILLER, £: oA. 6 4 ) 
Appellee, 
APPEAL FROM 
Ve. CIRCUIT COURT, 
| COOK COUNTY. 


DAVID L. GOLDIN et al. 
On Appeal of Beverly 
Ae G ark, 

Appellant. 


ADDITIONAL OPINION FILED ON PETITION FOR REMMARING. 


MR. PRESIDING JUSTICE wWeDONALD 
DELIVERED THE GPINION OF THES CousT. 

In addition to the points already passed upon in 
the original opinion filed by this court, our attention is 
again directed to the fact that complainant did not file 
her bond until seven days after the order of appointment of 
‘the receiver was entered, and it is contended, that this was 
not a compliance with the statute which requires that a 
bond be filed by the complainant before such receiver is 
appointed (Sec. 53, Chancery Act, Ch. 22, Hurd's &. S. for 
1915-1916). 

The order in question provided in part as follows; 

* * * "That a receiver should be appointed for 

the said premiser to take charge thereof upon the 
complainant, Yetta Miller, filing a bond with good 


“en sufficient sureties to be approved by this court. 
» 

"It is further ordered, adjudged and decreed 
by the court that the Chicage Title and Trust Company 
be and it is hereby appointed receiver to take charge 
of the real estate and premises hereinabove described, 
to collect all the rents, issues and profits thereof, 
on filing its bohd as receiver in the sum of $2,000.00, 
to be approved by the court.*® 


So far as the form of this order is concerned, we 
are of the opinion that it substantially conforms to the 
foregoing provisions of the statute, the second paragraph 
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of said order above quoted which purported to appoint the 
receiver being limited by the portion preceding it which 
required complainant,to file a bond ae a condition precedent 
to such appointment. Henes, as we construe this order, the 
appointment did not become eff cetive until the complainant 
had filed her bond in compliance with the requir ements 
thereof. Nor does the record show that the receiver entered 
upon his duties until after the complainant's bond was 
approved. In our opinion, therefore, the appointment of 
said receiver was substantially in accordance with the 
provisions of the statute. 

We see no reeson for departing from the conclusion 
herein reached, and accordingly o rehesring will be denied. 

REHEZARING DENIED. 
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Appellant. 


ADDITIONAL OPINION PILED ON PETITION FoR RENRARING. 


MR. PRESIDING JUSTICY MeDONALD 
DELIVERED THB OPINION OF THY COURT. 

In addition to the points slready passed upon in 
the original opinion filed by this eourt, our attention is 
again directed to the fact that complainant did net file 
her bond until seven days efter the order of appointment of 
the receiver was entered, and it is contended, that this was 
not s compliance with the statute which requires that a 
bond be filed by the complainant before such receiver is 
appointed (Sec. 83, Chancery Act, Ch. 22, Hurd's &. 5. fer 
1915-1916), 

The order in question previded in part ae follows; 

* * * "That a reeeiver should be appointed for 

the said premises to take charge thereof upon the 
compleinant, Yetta Miller, filing » bond with good 


ona sufficient sureties to be approved by this court. 
* 


"It is further ordered, adjudged and decreed 
by the court that the Chicage Title and Trust Company 
be and it is hereby appointed receiver to take charge 
of the real estate and premises hereinabove described, 
to collect all the rents, issues and profits thereof, 
om filing its bohd os receiver in the sum ef $2,000.00, 
to be approved by the court.* 


So far as the form of this order is concerned, we 
are of the opinion thet it substantially conforms to the 
foregoing provisions of the statute, the second paragraph 
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of said order above quoted which purported to appoint the 
receiver being limited by the portion preceding it which 
required complainant,to file e bond as a condition precedent 
te such appointment. Hence, as we construe this order, the 
appointment did not become effective until the complainant 
had filed her bond in compliance with the requirements 
thereof. Hor does the record show that the receiver entered 
upen his duties until after the complainant's bend was 
approved. in our opinion, therefore, the appointment of 
said receiver wes substantially in accordance with the 
provisions of the statute. 

We see no reason for departing from the conclusion 
herein renched, and accordingly o rehearing will be denied. 

KEBRARING DEWIRD. 




















botedam uerieve eds Past waa bxooes ot weak 20% + 
sw band at fannt algunos 
Ingen 8c45 


Be abet Vdnad heeeh aie 


<bean’ or red ina 


Tee SHIRE Ae Pik $ a nc Ye G “Ur. Hag eae at Ae E Poe 
giih CRP Br 6G Ae ee S Mit 4 ae a6 oe Oe ; 


Padé sh Gaeie Ga dwie? eaNIy “adie obtain Dien 


Ay 


a 


er. « 
eh Ns00% Tee aye Vinee: Ge eee eae \ 
am. 2 oe. ae HS 4 TRAN eben: BIE ANE 
es 


oie Shee Mee Pio ee ae Ryd ees oo): eats. ae 


-~ 


‘2 aad « i PBN SPIES Se A FS 
eae ere eek Te ae ae 
i A: DBA DREN? GUE GT eee D 
i A Ne teen bet ad natn a ee a ae 


ae 
nl i ‘ fee ‘ wR , PR yee Te to) PAPUA UG eet . 
‘Pe way 2b ; fy Ici EM. opty Sh Pee ahh 
ah: i \ id a 5 ht) RR AT esas ne et Ra Se Rt fits 
PRS DORR a Th ¥ ERPS Meat. eat : Dine ert 
Ps. : i 16) Aes at | ke a 2 oS OR 
be ' 4! aidoaney ea het iM? eee RS ab at 
* dG y hake A Cb hci Gee aay 


: % Wig att Fete Soh aera eee: eee ey 
%,)% ¥ f ett a Z ae a “> cx, ¥ A ‘v ete sy oe ens ee ae ‘ 
ONE Dh. ote Oe este a ae 
: é Y 





BUERIOR COURT, 
Cook couNTY. 





ALBSANDAO CONFORTI oh ; 
MARGARITA CONVORTE, =, 


pantie Sas oP OF ah COM 

fhis is en avpeal by the complainants from an order 
dissolving a temporary injunction. 

The bill of complaint, which wao filed Way 10, 1914, 
set forth in substance that complainants on April 6, 1918, 
entered into, vritten contract with defendants by the termes of 
which complainants purchased from defendants a certain manufecturing 
business, together with the good will thereof end certain property 
and sasets therein described, a copy of which contract was attached 
to and made a part of the bill of complaint; that in conformity with 
the provisions of the said contract, complainants paid to defendants 
the sum of 2260.00 at the time of ite execution, whereupon defendants 
turned over the oforevaid property and surrendered possession of the 
premises thérein described, the title to whieh was te remain in the 
defendants until the full contract price therefor was paid; that on 
April 8, complainant made » further payment of $300.00; thet in and 
by the said contract, defendants made representations av to the 
value of the assets of the said business and the amount of its 
lisbilities; that upon investigation it was found that said assets 
and the value thereof were considerably less than represented, 
while the amount of the lisbilities wae greatly in excess of 
representations in the contract; that the defendants, after 
having turned over the said property and premises to complainant, 
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interfered with the business in various ways therein set forth. 
the bili then prayed for an accounting, and asked that defendants 
be restrained from in any way interfering with complainants in 
the conduct of the said business or frem entering upon the said 
premises. 

On May 17, 1918, on motion of the solicitors fer the 
complainants, a temporary injunction was issued an prayed for in 
the bill of complaint; and on a hearing on motion of the 
defendants, the vaid injunction wae subsequently dissolved. 

The only question here presented for determination 
is, whether the allegations in the bill of complaint were sufficient 
to warrant granting the relief prayed for. 

While the bill alleged misrepresentation on the part of 
the defendants in the manner aforesaid, yet it in devoid of any 
avernenits showing that defendants either knowingly or fraudulently 
made such representations or that the complainants relied thereon or 
were thereby induced to enter into the seid contract, in the absence 
of which the bill failed to state grounds for relief in this respect. 
Nor would the mere recital that injury would foliew if the relief 
prayed for were not granted be sufficient. ‘That was but the cond 
Glusion of the pleader, unsupported by any focts set forth therein 
upon which such conclusion could be bused. And although the bili 
recited that the financial condition of defendants wae so involved 
that a judgment for damages against them would be unecolleetible, 
it is clear from other recitals contained therein, that under 
the terms of the said contract the complainants are indebted to 
the defendants. Furthermore, by the terms of the said contract 
$200.00 was to be paid at the time of its execution, $1800.00 
om or before April 16, $3000.90 on or before April 26, %5000.00 
om or before Way 6, ond $1000.00 on or before ninety days from 
its date. Therefore, when the bill of complaint was filed (May 
10) there was due from complainants to defendants the sum of 
$10,000.00, under the previsions of the contract, but $500.00 
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of which hed been paid. Wo further payments are recited in the 
bill of complaint nor is» any excuse set forth for complainants’ 
failure to make them nor any offer made by complainants to set 
them off ageinst the damages alleged to have been sustained by 
them as a result of the breach of contract on the part of the 
defendants as sforesaid. Complainants are therefore secking to 
compel the performance of a contract which they thomselvesa have 
breached. In such « situation they were clearly not entitled to 
the relief sought. Chi¢ego Washed Coal Co. v. Whitsett, 278 
Mi. 623. 

We conclude, therefore, that the court properly 
dissolved the injunction in question, and the order of 
dissolution is affirmed. 

AY? IRBED. 
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ol 81.A. 650 


APPEAL FROM 
WUNICIPAL COURT 
OF CHICAGO, 


WR. JUSTICE MATCHRTT DeLIVRARD THE OPINION OF THE COURT. 


This case was before this court on a former appeal, 
Hanecy v. Page, 202 111. App. 271. <A judgment in favor of 
appellee was there reversed and the cause remanded for errors 
of the court in excluding evidence offered by the defendant and 
in refusing instructions requested by him. The present appeal 
is from a judgment for plaintiff upon the finding of the court. 

The plaintiff's claim is based upon his assertion of 
ownership by written assignment from one Francis 0, Porter of 
the proceeds of 106 shares of the preferred stock of the Cities 
Service Corperation. The ascignuent is dated August 1, 1915, 
ané estates thet the etock is “evidenced by a certificete now 
in the possession of Benjamin /. Page of Highland Park, Cook 
County, Illinois, for the purpose of having the same transferred 
to the purchaser of said etock, end to pay the proceeds ever to 
the undersigned or his order.* 

It sppears from the evidence that on July 22, 1913, 
prior to the assignment, Porter delivered the certificate of 
stock to defendant Page az security fer «a leen of $3500.00, With 
Porter's consent Page pledged the stock te the Colonial Trust & 
Savings Bank for a loan of $3500.00 to Page for which Page 
executed and delivered to the »ank his personal note (less dis- 
count) due in thirty days. The proceeds of this loan, less 
$1000.00 due from Rorter to Page on a prior lean of $2200.00 for 
three days, was turned over to Porter who executed and delivered 
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to Page his note for $3500.00 due in thirty days. A day or two | 
after July 22nd, Porter informed Page that he had sold the stock. 
At Porter's request Page took the certificate te the office of 
Lester, Carter & Company, brokers whe handed Porter a check for 
the prices which was §7000, less commissions. The check was made 
out to Smart, Yorter & Company, a brokerage firm of which Porter 
Was a member. Forter requested a personal check to his own order. 
This was refused wiless the stock should be first transferred te 
Pege for the reason that it would vielate the rules ef the Stock 
Bachange, the certificate being endorsed im blank. Page teok the 
atock back to the bank whence he had taken it on « truat receipt. 
Later,at the request of Porter, Page caused the bank to send the 
sertificate to Hew York for transf@ to Pege's name in order that 
payment for it might be made to Porter personally. 

On August and, Porter and Page played tennis together 
at the Exmoor Club and Page testifies that Porter said to him 
that he, Porter, needed the money and asked him fer an sdditional 
lean of $2500.00 upon the stoek until it should come back in a 
day or two. Page testifies that he replied he was expecting some 
money in on the following Monday and if it came he would accomodate 
Porter; that the money came on Monday, August 4th; thot he called 
Porter on the ‘phone and told him that he would accommodate him with 
a ioan of $2500.00 on the stock for a few days and thet on the same 
day he drew his cheek for $2500.00 and delivered it to Porter whe 
cashed it at the Harris Trust & “avings Menk on the following day. 
Pege took no note for the additional loan of $2500.00 He explains 
that the stock was expected from New York each day when he would 
get the money back from the proceeds of the steck. 

(m August 7th, Page telephoned Porter that the stock 
was returned, met him at the office of Lester, Carter 4& Company 
in the Rockery where Porter received a check for $6991.25 to his 
order which he endorsed and delivered to page. Thereupon Page 
drew his om check on the State Bank of Chicago to the order of 
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Porter for $991.25 in settlement of the transaction and delivered 
it te him. The check is endersed by Porter and the plaintiff te 
whom it wae delivered by Porter and to whom it was paid on the 
following day August 8th. 

The isrue in the case is one of fact. Did the defendant 
prior to leaning the $2500.00 to Porter om August 4th, have notice 
or knowledge of the augignment of the atock by Porter to the plaintiff 
on Auguet lst? The plaintiff testifies thet after the execution and 
delivery ef the assignment on Auguet lst, he tried some three or four 
times to reach defendant by ‘phene; that he finally reached him end 
told him specifiecslly of the assignment of the eteck and the term 
thereof; that the defendant told him he would remit the proceeds to 
him; thet he sleo informed defencunt that he hud written him abcut 
the aseignment end that he in facet on that day had sent by mail such 
a notice. Ee thinks he prepared the notice himself, but is not sure 
whether it was in his hendwriting or typewritten. He kept ne copy of 
it. Ye hed a stenographer in his office, but the stenographer was 
not produced as a witness. 

Ke testifies in ail to three conversations with defendant 
by ‘phone between the first and eighth days of August in which the 
defendant was notified cf plaintiff's rights in the stock, and ina 
which the defoidant acknowledged those rights end promised to remit 
the proceeds to plaintiff. On the cther hand defendant denies 
absolutely these notices, conversstions ang promises and denies 
that prior te the chose ef the transaction he had any sotice, 
either orally or in writing, or my kmowledge of plaintiff's 
claim to the stock. 

The plainiiff rests his case on his om testimony. 

Porter who testified for plaintiff on a former trial was not 
produced as a witness. He was in New York, but a stipulation 
was on file that his former testimony might be intreduced, 
Neither party availed himself of it. 

The vital point in the case is notice. ‘hie is 
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positively sworn to by plaintiff. It is positively denied by 
defendant. Jt would seem the trial court should have applied 

the doctrine laid down in Peaslee v. Glass, 61 Ill. 95. “There 
are very few cases in which a jury should find » verdict for the 
plaintiff upen his unsupported testimony alone when thet testimony 
is positively contradicted by the defendant. It belengs te the 
plaintiff to make out a cese,. The burden of proof is upon him and 
where the issue rests upon the sworn affirmation of one party, end 
the wworn denial of the other, woth having the seme meane of 
information snd both unimpenched and testifying to a stete of facts 
equAlly probable, a conscientious jury can only say that the plain- 
tiff hes failed to establish his claim." Are there forts in the 
record which show that this is one of the *very few cases" where that 
Tule should not be applied? The plaintiff was for meny yeaes one of 
the judges of the Circuit Court of Cook County. He is now one of 
the prominent and successul members of the bar. ‘The defendant was 
for some time a teacher of the public schools and later engaged in 
business. The reputation ef both for truth and veracity is 
unimpenched. Both are interested to the same extent in the result 
of the suit. It is clear that one or the other of them is utterly 
misteken as to the material facts sabout which they testify. 

As to the probabilities, we are impressed with the force 
of appellant's argument that it io wureesoable to believe defendant 
would have edvanced the $25°°.00 to Porter on August 4th if he had 
received notice as plaintiff testifies, or that he would have 
delivered the cheek for 9991.25 to Porter on August 7th if he hed 
such notice. The record fails to show an adequate motive or 
reason for such cenduct. Appellee suggests as a possible motive 
the friendship between Porter ard the defendant and urgen that 
the $2500.00 loan wes made without security and that whe 
defendant later learned ofmPorter's failing circumstances, he 
decided in order to save himself, to claim that it was made upon 
the security of the stock. The evidence does not establish this 
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theory, The supposed facts from which it might be implied are 
denied by Page, and Forter, the one witness by whom he might 
have been contradicted, was net called. 

We are inclined to think the probabilities ere with 
the defendant. On the other hand, the trial court saw the 
witnesses and the finding ef the trial court is entitled to the 
Same respect here as the verdict of a jury. 

the triel ceurt hes preserved in the record its 
reasons for helding that the plaintiff had established his case 
by ® prependerance of the evidence. It appeers from an exawination 
of the epinien cf the trial judge that he misunderstood a very 
impertant part of defendant's evidence. He says: “Defendant on 
eress ¢xaninetion was asked a question by plaintiff's atterney, to 
which he replied (speaking of his talk with Porter at the Exmoor 
Club}: I don't recollect if Perter told me that he had transferred 
the stock to Hanecy, That answer, given «s it was, indicated te 
the court that he kne# something of plaintiff's claim to the 
steck in dispute.* This would have been important if true, and 
if defendant so testified the finding of the trial court agsinst 
him might possibly be justified. As a matter ef fact upon an ex- 
amination of the record we find that the defendant at the time 
the supposed anewer was given was testifying as to his recellec- 
tien of what Porter said on a former trial of the case, not te 
G@efendant's conversation with Perter at the “xmoor Club, 

This misunderstanding of the evidence on the part ef 
the tris] court was serious. It makes it impossible fer thie court 
te give te the finding of the trial court the weight to which it 
would otherwise be entitled. Upon an examination of the whole rec- 
ord we are not satisfied that the plaintiff established his case by 
@ preponderance of the evidence, and the judgment will therefore 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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BR. JUSTICE MATCHETT DKLIVERED THE OPINION OF THR COURT. 


Appellee sued appellant upon covenants in a lease 
whereby it was provided thet the lesser should supply appellee 
with sufficient hot weter upon the demised premises. If the 
Plant through which it was supplied becume inadequate, the 
lessor agreed he would install another. Appellant was the 
assignee of the lessor and assumed the covenents. 

the trial was by the court without a jury and the 
finding wos for the plaintiff in the sum of $39.00 upon which 
judgment was entered. Appelient submitted no propositions of 
lew to be "“held® or "refused". The only questions, therefore, 
before us for review are alleged errors as to the admission of 
evidence and the sufficiency of the evidence to sustain the 
findings and the judgment entered. Szexukowski v. Polska, 172 
Ill. App. 192; Bredhoff et al. v. Lepman et ol., 181 Il. App. 
247; Mutuel Protective League v. McKee, 223 Ill. 364. 

The evidence shows that appellant knew of and 
recognized the ebligstion imposed upon him by the lease with 
reference to this hot water; that both he and his grantor 
mew that appellee, who was a licensed physician, in connection 
with his preetice regularly gave to his patients medicated baths 
in which hot water was an absolute necessity; that for several 
nenthe prior to the beginning of this suit he failed to keep 


the covenants in the lease to furnish it and om one occasion 


recognized appellee's rights in the maiter by paying damages for 
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his default. The evidence amply susteins a finding for the 
plaintiff. 

The damages claimed and allowed by the court were 
@39.00 being loss from inability of the plaintiff through 
appellant's neglect to give baths to thirteen patients who were 
in plaintiff's office with requests therefor on the 23rd day of 
Septenber, 1915. The tvustimony of plaintiff showed that these 
thirteen patients were present on thet day and that he was 
compelled to turn them away on secount ef the leck of hot water, 
and that the usual and customary charge per patient fer such 
services was $3.00, 

On cross examination plaintiff was asked to give the 
names of the said patients which he declined te do under claim 
of professional privilege, and the court on thet ground apparently 
refused to compel the disclosure. Pinaintiff testified thet he 
had made o list of these patients for the reason that he was 
entieipating trouble. The names of the patients who applied fer 
treatment were not in any sense privileged, end it was error for 
the court to eo rule. While the extent of cross examination is very 
much in the discretion of the trial court, we think in this case 
the right of the defendant to have these names was so clear and 
important thet the error must be considered reversible. 

The judgment will be reversed and the cause remanded. 

REVERS SD AND RSMAN DED. 
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FIDELITY AND CASUALTY 


C13 1.A. 650 


APPEAL FROM 
CIRCUIT COURT, 
COOK couNTY. 


WR. JUSTICH MATCHZTT DELIVERED THX OPINION OF THE COURT. 


Appellant was sued upon a policy issued by it whereby 
it agreed to indemify appeliee fer the loss of property by 
robbery through actual force end violence from the person while 
such property was actusliy worn or carried on the person of me 
assured, and the assured was actually cognizant and conscious 
of the robbery. 

The declaration alleged that appelice was so robped 
on October 27, 1914, and that there was then taken from nim a 
three stoned diamond ring, a diamond sapphire ciuster scarf pin, 
a dtanend locket with three diamonds, and a purse containing 
$20.06 in cash and a check. 

the policy provided that loss thereunder should be 
payable immediateiy upon submission of sutisfectery precf und 
that the company shceuld not be liable in excess of the actual 
eash value of the property ai the time it was lost. 

fo the deciaration defendant filed a plea of nonassumpsit 
and a further plea denying thet pisiniiff wes rebbed by actual 
force and violence at the time alieged. The case was tried by 
a jury which returmed a verdict for the plaintiff for $1925.00 
on which the court entered judgment. 

The plaintiff testified to facts showing the alleged 
robbery and while appellant argues that the evidence is improbable, 
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the credibility of plaintiff and the weight of hie evidence was 
forjjury. The evidence is uncontradicted. *e cannot on the 
record hold the verdict contrary to the weight of it. 

The dealers from whom the diamonds in question were 
purchased by plaintiff teatified with reference to the sale 
eof the same in Chicsgo and to the purchase price paid therefor 
at the time of the purchase thereof, They also testified to the 
Gash market value thereof in Chicago at the time of the alleged 
robbery. They appear te have been well qualified as experts and 
their evidence is also uncontradicted. The original cost of the 
Giamonds wae $1305.00 The evidenee indicated « total valuation 
at the time of the robbery of $1703.75. 

Appellant complains becauuwse evidence of the price paid 
for the diamonds was received and because the court by the sixth 
instruction asked by plaintiff teld the jury that the price paid 
for them might be considered in determining the cash market value 
ef the property ot the time and place it was taken if the jury 
found it was so teken. fe think the evidence was properly 
received and there was so error in the instruction. 

Appellant alee complains because the court refused, as 
requested by eppellant, to instruct the jury that the market value 
of the preperty was not what it would sell for under "special or 
extraordinary circumstances." As there was no evidence of sales 
under such epecial or extraordinary circumstances, we do not think 
the refusal to se instruct was error. Defendant's second refused 
instruction on whigh error is urged was argumentative and the 
subject matter of it covered by other instructions. It was properly 
refused. However, by the fifth instruction the court erroneously, 
we think, instructed the jury that if they should find for the 
plaintiff on the robbery, the measure of damages “is the cash 
market value of the property so taken at the time and place it 
was taken, together with five percent interest thereon from the 
Gate proof ofmloss was furnished by the plaintiff to the defendant.* 
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As the damages were wumliquidated, the eliowance of interest was 
error. Hurd's Revised Statutes, Chap. 74, sec. 2; Harvey v. 
Hamilton, 155 111. 377; Zurnbull Jojce Lumber fo. v. C. Ls & Comd 
£o-, 152 Ill. App. 547; Tdinods Ginse Ge. v. 97012 Company, 197 
TLl. App. 626; Higble v. Rust, 211 Ill. 333; Steele Wedeles v. 
Shoodeec Pond Packing Go., 155 111. App. 576; Proctor 4 Gamble v. 
dimermen, 191 Ill. App. 530. 

Ae it is evident that the jury included interest in 
their verdict, the judgment will be reversed unless appellee remits 
the amount of such interest up te the verdict. If, therefore, 
appellee will remit the amownt ef sxid judgrent in excess of 
$1711.32 it will be affirmed, otherwise reversed and remended. 

APPIRMED UPOH REMITTITUR, 


OTHERWISE RSVERGED AND 
REYANDED. 
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MAC CATsOLog 


5131.A. 650 


.% APPRAL FROM 
ve. «6% MUNICIPAL COURT 
‘ oF cHieAGe, 
CHICAGO, BURLINGTON & 


QUINCY RAILROAD COMPANY, 
Appel ms. 


MR. JUSTICN MATCHSTT VERED THE OPINION OF THE COURT. 


Appellee sued appellant, defendant below, alleging 
thet while he wae in its employ, defendant hed negligently 
failed to furnish him « safe place to work, or sufficient help 
or proper tools and sappliances, and had ordered him to de 
@ertain work in a negligent manner whereby without fault on 
his part, he was injured. 

On July 12, 1915, plaintiff was working as a laborer 
for the defendent near Douglas, Yyoming, assisting in raising 
the tracks of defendant's reilread. while se employed he 
sustained a rupture into the scrotum through the inguinel canal 
and sues for this injury. 

It appeare from the evidence that in the course of 
his employment he and other laborers were directed by their 
foreman to pick up certain steel rails and carry them about 17 
or 18 yards. The rails weighed about 500 pounds each. The 
ground was soft and it wes necessary to carry them on an up- 
grade. Six men of whom plaintiff was one were carrying one of 
these rails at the time he received the injury. Piaintiff 
testifies (although the foreman in cherge denies this) that 
when they began to carry the rail eight men were assisting; 
that after they had carried it some distance ond before plaintiff 
was ingured, the foreman took two of the men away to do some 
other work. Plweintiff further testifies, “after I got a few 
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ateps I feel that somebody pulls like a stick, a knife on my 
place there (indicating). I feel severe pain, I try all my 
effort to hold the rail, because in case I ¢rep the rail I 
caught my foot and it smashes the toes.* 

Accepting plaintiff's version of the transaction as 
correct, we think the injury which plaintiff sustained was the 
result of a risk which he assumed as a part of his employment. 
It is true the rule of aswumed risk does not usually apply in 
cases where the servant is injured while cheying the order of 
the master to do a particular thing, but where as here the 
erder of the master calle for the use of physical strength of 
which the servant, rather than the marter is the best judge, 
the doctrine of assumed risk applies. We cannot determine 
from this record whet weight plaintiff wes Lifting at the time 
he was ingured. If we assume that each of the six men asecisting 
carried hie full part, the burden upon each would be only S3-< 
1/5 pounds. There is no evidence in the record tending to show 
that this was an unressonable burden under the cireumstances. 
The amount of energy used by the plaintiff depended entirely 
on his ow volition. “wen if it were wade to appear that the 
| moster failed to furnish ae cufficient supply of help, this 
would not render the defendant liable where as here plaintiff 
had knowledge thereof and continued to work with such mowledge. 


Swift & Co. v. Rutkowsky, 167 T11. 156. We think pleintirf's 
injury was the result of a risk which he asnumed an a part of 


his contract of employment. Cumberland Pipe Line Co. v. Strong, 
194 5, We. Ky. 1036. 
The judgment will be reversed with finding of fact. 
| REVERSED WITH FINDING OF PACT. 
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FINDINGS OF FACT, 


We find sxe fects that the plaintiff in this case 
susteined the injuries aued for by carrying with other servants 
of defendant a steel rail; that the strength exerted depended 
wholly on plaintiff's own volition and that knowledge of what 
he could with safety lift wae with the plaintiff rather then 
éefendant; thut plaintiff therefore esnumed the risk ef the 
injury sued for. 






yeaa neha Shae A she ehang wedi nae soaks 


. he 14 AE AY ane Agee zee? 2 EIT tne 
+ es yy ey ae Se ees ee, sl ow hiring ihe ne ag 


ES PT 














se 








ee 4 Ja 





wr aren puphenig yt 


mh) th SES: b ARCA ROT SD GES abhaey, 4 
yt HES UPR aoe we eh tome. Grae a erie, eae 
neat CO PRI Bh eae) oo. ee oF _ Pee ag Rn 

Oaks ai de ae ek. oe. OTS as i sot Lean i 

IPRS Whiteeln haitl Ree Uny “af Mayr. hoot oe Tees fh bis 2s abbey 






















Ss” 


ieee Me ARH a te eves. RE ae eae Bis Ress se sik } 
Sunes wt LE eT Ay pce ER ae robs BRE +Hi¥ id Scud 


yao. SECM Mela MB Sai Bis tile naa aitte t29 
‘ . ‘ Sy, Bee i? yt ect Mgt I a hat A mee: 
= 3 fh 


| ; ee 
" 1 7. ee : ; ae ee fuses ies eas itty 


4 a} ‘"% 2m FF. Ye. A ae PPR Foe. Yap he Wet We he 






ha 


mk 


- 440 é es PRT eee, Re See 


a ee > 


A eB ¢ : e’ “a, 


— 


‘ Ge pe ee tac ip 


a 


eo SS ha 
“iy 
— 
oe 
t 
a 
= 
? 
— a 


» Menus Ca a . n/Maa et “rhe 





en See. ee 


fi 1h ae eT gale aaa 


. 


Pe SH OAS 


<< 
<- 
a 
> 

¥! 
_ 
= 
~ ae 
an 

* 
5 
> 
- 


rs 


ade 1) .™ Coe 
; ee ae ey 
« 





535 - 25566 







 2131A. 651 


 ‘BARYLAND casuary 
APPRAL PROM HURICIPAL COURT 


ves. 


GARDEN CITY samp & 
& corperation, 


COMPANY, 
Appellee, 


GF CHICAGO. 


BR, JUSTICE KATCHETT DELIVERED THE UPINZOY GY THE COURT. 


Appellant, Garden City Sand Company, is a cerpore- 
tion which is by ite charter espevered to "purchase, lease and 
operate real estate and interests therein, in the states of In- 
diane, Dllineis and Wisconsin, fer the proourevent, sale and 
dispese] of gravel, sand, stene and other building material,* ete. 
it is sued upon its contract to indesnify and hold haraless ap- 
pellee against Lisbility by reason of the execution and delivery 
of en appenl bond executed by appellee at the request ef appellant 
as surety fer one Yilliam Sullivan, whe appesled from a decree of 
the superior Geurt of Ceck County. Frior to the execution of this 
bond Sullivan assigned te appellant all his interest in the suit 
then pending in the Superior Court. 

Gulliven was a meuber cf the partnership cf Lerrison 
& Geo, and O'Brien, its business was constructing sidewriks, in 
the business it needed and used the preducte of appeliant, it 
purchased these, but failed to pay for then and judgment was ob- 
tained against the partnership by the Sand Company for the amount 
due. Apparently the collection ef this judgment depended upen the 

reversal cf the decree appesled from, which held adversely to Gui- 
livan!e@ claim thet certain warrants ef the city of herwyn vere as- 
sets of the ecepartnership. ‘The regular salaried atterney of the 
sand company entered his appearance and conducted the litigntion in 
Sullivan's nase in the trial, and slse in the Appellate and supreme 


 Gourts, The decree was affirmed and appellee compelled to pay the 
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eceete taxed agrinst Gulilivan, 
Appellant when sued centended in the trial court and 
Glaims here that the execution end delivery cf the contract of in- 


demmity was ultra vires the corporation end therefore void under 


the rule leid down in Central Franeportetion Co. v fulimen peisee 


Ger Ce., 159 U, S, 24; National Home Building Association v. fome 
Savings Sank et #1., 182 Ii), 35, and the well knowh line of cases 


following these decisicns, The pien of ultra vires is not one that 
is generally favered. The courts cf this State recognize two 
Glasses cf ultra vires scentracts - Yirat, these whelly without 
the cbjeet fer which the corporation was created, or wholly with- 
‘gut the powers conferred upon the cerporation by the legiel ature; 
Second, these which constitute an sbuse ef the object for which 
the corporation was created, or an abuse of the pewers conferred. 
The firet class sre absolutely void, Se action can be mmintained 
upon thea, nor can they be indirectly enforced by the applicatien 
ef the principles of estoppel. im the second clase the corpera- 
ticn may net while retaining the benefite of the eentract success- 
fully plead that it was beyend its powers te execute it, The 
principles of esteppel apply. The State slone can attack the eon- 
teact. Lurton v. jacksonville Lean Association, 187 i11. 141; 
Tllineis Life Insurance Co. ¥. Beifeld, 184 11. App. 5€2. 

Sith the exprese powers cenferred upen & corperee 
tion, #11 pewere which are reasonably necessary in order that the 
express powers granted way be carried owt are granted by implica- 
tion, Ameng such powers of necessity is that Of collecting debta 
which may become duc te the corporation in the course cf the busi- 
Weee in which it is engeaged. Lieyd & Go. ¥. Batthews, 119 113. Ap 
646, “In exercising powere conferred by ita charter © corporation 
may edept any proper and eunventent means tending directly te 


their accomplishment, and not smounting to the transaction of a 


"he Vrs. , 





a 

















Bae Juco Qnet- od ah webavtons ies wait dwatiodea 
oti Ye seavduve wits 26 CEN fob hae nestuiomts adit daca 01 
xeon! Siov exptersad ban 0] sesogx99 ea | 


eget ec on ae oe . 2 
feat eno ton ot getty oxdiu Yo mole vat “ 
evd oalmgaset eters stile Ye eitues ont 


_ lose ite oceed taal « sien i000 § 


joteeatengel ot Yd ackdavernee add dow boveeiiaes © 
Sokiw or achpreremeriedreshongrsr a 
bora ters eave o vets Ye ouvsa ae x0 do tawte eae sold: Toetos 
beniadaiac ad ans aoites 2% blow Urtutoads ote seat sent? 
moltnetiqas ad? xt Seexe%as yitoor tind ed odd nag tos | 
: ~ntgyteo 619 eats basose ott ah. teqqedae to wotgioning 
eabsooue fontiaes edt In atttened ot gabeiedes ofiiw ton ink 
edt 24 eduoexe of wamwog 931 buoyed ame $1 sadi ono ee 
onan od} Hontte mee cavts steel ss? , ¢inqe feqqodas to 
fi9t , 152 TOL «mptebpoems megs aL Edenae 400% 7 sotaeg” 
288 .eqa Of BOL ,bietied .¢ aa? agate ni pies st 


H 
pr See 


2 Be 
xP 


aces : 


, Poses .. 
<a Kx 


carontoe 2 mock deste tawe otewe{ Reetime oad ddas 
ei? Jad) tehte of Ctovasesn Ultemoanet ota debate cteroy ‘ffe y 
-aoitwyel Ro bedasts oxm tue holzrns we ~“ aediant anwar | 


WA -£hl eis omuadzi.ag . ¥ "4 & byehi ~begapns oJ 41 doddw at aie s 


Reksataqes & tesimdo adi wd ‘bert lace Ssmrng aaleloxse ma ies 
if : ee 
of yfioetio aniined saace ro Raornon bas seqang ves deabe ‘gan 


2 ge Say 
& % gaivgesaness off of sik peat p ae hon stomata fqaonse Raya 


separate, unauthorized business,* fest Brewing Co. v. Klessen, 
185 Tl), 37; Kraft v. the Weet Side Brewery Compeny, 219 111. 
205, 

The execution ef the agreement upen which plaintiff 
sues sas, under the circumstances here in evidence, neither 
wholly witheut the powers granted to the ecorpeorntion by the 
legislature, ner whelly fereign te the chjeet for which it was 
created by it. it was therefore not void, nor, we think, wae it 
@n abuse of any porer cunferred or object for which the cerpera- 
tion wss created; but if it be ceneeded that it was, the corpora- 
tion accepted and received the benefits sccruing to it under the 
eentract and is now estopped shen sued te set up a leek of aue 
therity te sake it. Cslumet etc. Dock So. ¥. Conkling, 275 i111. 


318; Hercantile Trust Company v. Kastor, 275 ill, 318, 
The judgement of the triel court will be affirmed. 





APY IMEED. 
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WR. JUSTICH WAXCHTT DELIVERED THE OPINION OF THX COURT, 


Plaintiff in error es plaintiff below brought an 
action in replevin against defendant in error for a team of 
horses, harness «nd wagon. The property waa taken on the 
writ. The trial was by the court and the finding was that 
the right of property was in the plaintiff, subject to a léen 
. for 9161.9 in the defendant, and it was ordered that plaintiff 
pay the defendant that sum within thirty days, in default of 
which a writ of retorno habendo should issue for the property 
replevijed.. . 

The plaintiff clnimed title to the property under a 
chattel mortgage dated October 15, 1915, ecknowledged, delivered 
and recorded December 2, 3915. The mortgege was to scoure en 
iniebtedness of $649.00, represented by promissory notes, the 
laet of which motured September 19, 1916. ‘The mortgage is in 
the usual ferm with warrenty of title free and olesr of 
encumbrances etc. Prior to its maturity the time fer payment 
was extended until Mey 10, 1917, in accordance with the 
provisions of the etatute relating to the extension of chattel 
mortgagee. 

The evidence shows thet on December 2, 1915, the 
property was being kept ot the livery stable of the defendant, 


Poliatz. He did net have exclusive possession of it, or at 
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least did not exercise exclusive contrel. The team and wagon 
were used by the mortgagore each day in their business and ree 
turned to the livery etable in the evening. The horses were 
fed and cered for vy defendant up to the time they were replevied, 
March 17, 1917. In the meantime on two or three occasions the 
defendant refused to let the horses go out. The owmers and 
mortgagors then gave notes for the sym due and the team was 
Feleased. ‘hen the notes fell due they were not paid end defendant 
agein refused to let the horses be taken out and claimed them 
again under hie lien. 

The rights of the defendant must be determined by 
Bec. 49, Chap. 82, Hurd's Revised Statutes. Thet section was con- 
strued in Charles v. Seigeleen, 15 111. App. 17, and it wes there 
held that as to charges which accrued subsequently to the giving 
of the chattel mortgege without knowledge or consent of the 
mortgagee upon a contract to which the mortgagee was not privy, 
the lien of the stable keeper would be inferior to thet of the 
mortgagee. ‘hie established conetruetion of the statute seems to 
have been overlooked in the trial. The lien claimant made no 
attempt to prove what amount was due to him for feeding snd caring 
for the horses at the tive of the execution and delivery of the 
chattel mortgage to the plaintiff and ihe record does not disclose 
wheat that emount wes. efendent testifies that on October 15, 1916, 
$225.00 wee due; that on March 17, 1917, $161.92 wes due, and that 
three gets of notes were given, the first ones in November or 
December, 1915, ageregeting $170.00. ‘thether this °170.00 secrued 
before or after the ziving of the chattel mortgage does not eppear. 
It is affirmatively shown that some paymente were made thereafter 
which would presumably be applied thereon. 

The plaintiff claimed upon the trial end urges here 
thet the defendant waived his lien by taking notes for the 


amount due and by aliowing the owmers to take the horses out 
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and use them. In the absence of facie indicating that it was 
the intention of the parties, the taking of a note fer the sum 
due wuld not discharge the lien unless the note by ite terms 
woudd not mature until after the expiration of the lien, Van 
Senet v. Bushnell, 21 111. 624) Paddock v, Stout, 121 MLi. 571; 
Kendaii v. Fader, 199 il. 294. But after taking notes the 
Gefencent could not maintain hia lien therefor without producing 
the notes in court and showing that they hod not been transferred 


to a third party. Cloment v. Hewten, 78 11. 427. The notes 
are not in evidence. Heoither dates of maturity or ownership 


thereof appesr. He offer was made to surrender them. 

Irrespective, however, of every other question in the 
Case, it wae necessary for the lien claimant te show that the 
charges for woich he was allewed a lien accrued prior te the 
execution and delivery of the morteage, or in default thereof 
%© prove that such charges were incurred with the knowledge and 
coneent of the olaintiff. Prom the record before us neither 
is made to appear. Wor does it show facts putting plaintirr 
on notice an wee the ense in Mefineson v. Hennessy, 161 Thi. App, 
387. 

The judgment will therefore te reversed and the cause 
remanded, 

REVERSED AWD KaMANDED. 











‘ave 42 dune pedtoathad toed te soheeds ont ul sae 
Wa da dalen dar cont glyrw neste: Land . 
ce im vi 
 - fm hk ans te items oad ros ta thiol oud vi 
4 «tht vee Sh aa 


























nal . , aaa be xovsuens 2 nuh x | ey tneh ce yee to ee 
; * hee at Ot ha BS Pane } me Bs ‘is 
dere tents need ton bask outs seas anteode bab tao at 

ey <a ay ‘ yu + fy +e, ss 





; seten of? - va wes av nodweil «¥ Muse Sula 
Pe ehilewwmre 30 Uluuden Yo sadat watt ’ 
oe i mods se bmerm ot sham aaw motte 0 mete 


at. , 7 +2 re th Ce 
a fH Ht moltnoup rodte yore 0 ,swrewed 
% eat tails wode of tuaeiate aeit od? 46% acne 


cl OF xebag howrann wit w duvaséa saw ai dp a 
‘ apres Stuwted xi xo eenaodven ed 0 ovLAoh Bole 
ben oabe xo ede ashy wowsuoad oxew sogneale 4 ove 
_ todites ow ow tsd bravo oa nowt "thal sal 
Vebsataty paki terg etos? wade 3h epeb rom “stuogae “e 


ett’ + 5i% Lok “Xeeeamel! *Y mozaat Oot aufOoK nt uns Fondo ‘ 


2131.A.651 


RARGR TO 
MUNICIPAL COURT 
OF CHICAGO. 


eee anc a a ce 





BR. JUSTICES MARCHETT DELIVERED THE OPINION OF THE COURT. 


Flaintiff in error sued defendant in error pon a 

promiszory note for the sum of $105.40 dated February 2; 1914, 

@ue three yeare after date and payeble to the order of plaintiff 
fm error, The note stated upon its face that it was for value 
received. 

The affidevit of merite in substance vet up that the 
plaintiff wae not the ower of the note and that the indebt edness 
represented by it hed been transferred to a creditorst committee 
bythe plaintiff. “That the title and centrol of the amount due 
et the time of makingssaid written agreement wes assigned to and 
is now under the legal control and in the hande of said committee 
ond that the plaintiff has not the right to bring suit er to re-+ 
cover agsinst the defendant any sum whetever from the defondant.* 
the court found the ieauee for the defendant and entered judgment 
thereon. 3 

The pieintiff introduced the note in evidence and the 
defendant put in evidence a written assignment dated July 23, 
1913, by which the pleintif? in consideration of a like sosignment 
by other creditors, transferred to trustees thercin named all 
legal and equitable interest in hie claim against the defendant 
with full power to use, collect, discharge ete. The agreement 
recited thai whereas Wilson was indebted to the aseignor in the 
sum of $372.00 and to other persons in varying amounts, and had 


executed an assignment of ali his property and assets to named 
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trustees to hold in behalf of all ereditors until eueh time as 

@ composition agreement might be made and entered inte between 
the debtor and creditors in eonsidoratim thereof said sseignment 
was made. 

Defendant in error argues thet he was not on the date 
of the note indebted to the plaintiff in erroy and that there was, 
therefore, no consideration for the note. The note was signed in 
@ meeting of this crediters' committee and was delivered to the 
creditors’ committee and by that committee wae turned over to the 
plaintiff as a part of the indebtedness due him. fhe prior 
indebtedness was ample consideration and the committee, if it saw 
fit, and defendent sequiesesd had a right te teke the note in 
the nome of plaintiff in errer. Defendsent acquiesced and ree 
peatedly promised to pay the note. 

The finding of the court should have been for the 
plaintiff, and judgment shwld have been entered for the amount 
of the note with acerued interest from maturity. The judgment 
will be entered here. 

REVERSED WITH JUDGEEHT HERE. 
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FINDING OF Pacts. 


We find thet the pleintiff is the owner and legal 
holder of the note sued upon; that ho paid «a good and valuable 
eoneiderstion therefor and thet there io due te plaintiff in 
error from the defendant in error upen endd note the eum of one 
hundred end fifteen ¢ollers and thirty seven cents ($115.37). 
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STANDARD OIL conp any, an 
Indiana corporation, 
Appellee, 
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WONICIPAL COURT 


Ve OF CHICAGO. 


KEYSTONE OIL & mayer 
COMPANY, a corporation, / 
. Appel 


ieee” 
MA. JUSTICE MATCHHTT DELIVERED THE OPINION OF THE COURT. 

The plaintiff below sued for damages sustained by 
reason of ite truck being run into by o truck owed by 
defendant and which was at the time under the control of its 
servents. 

The accident occurred December 1, 1915, in Chicago 

on Fullerton avenue, just west of the bridge there. Plaintiff's 
truck was being driven west in the west bound street car tracks 
at a epeed of about ten or twelve miles an hour, and defendant's 
truck was being driven east in the east bound street car tracks 
at ebout the same speed. As the trucks approached each other, 
that of defendent suddenly tured acrosa the street and without 
warning ran into that of plaintiff, causing damagee which are 
stipulated to amount to $562.44, for which sum upon a finding 

of the court judgment was entered. 

Plaintiff's truck was at the time being driven by a 
Licensed chauffeur. It is not claimed thet he was in any way 
negligent. “efendant's chauffeur, apparently contrary te the 
orders of defendant, permitted a boy between 15 and 17 years 
of age to drive its truck, and he was so driving at the time 
it lurehed across the street and struck the truck of plaintiff. 


the boy was not employed by defendant and had never driven a 
truck before. His management of it was palpably negligent. It 


was claimed on the trial that defendant was not liable because 


3 2 nn 
oe 





£29 AbGLS he 













sth Yo Lotgems edd cobow outs odd tm cow Moko bie: 


oguadd® nt 2004 ,i taiipeek seemmoe teebheop aiff 
QTMtelT ered wybted oily ty dwowr Famh euenve me: 
avert tun fentte bawod dager ord af teow oovink paked | 
a’inedm ied Sem sword ne aelim aview? to ows deeds to & 
otsetd too toorte haved fucn oa nt don sods aned aan 
«tate dese beteaonq¢es mlowxd of) aA .deeqe omae add i 
tuettin bas seouse edd eaten homed ytnobhen usher ted we 
ete deidw vegemah gatawao ,PMiisalale te fads odat mat | 
pulbait a noqy swe detdw cot ba. ROSE oF Samema of age 
Lhonedre nsw Commpbut srooe ost 

& WS moviud gaiev omit edt Je pow dames eo Vrhdmtald | 
yaw Yr ot aow od dad? bemiants jon at #1 4 abe Dun bes 
edt oF ysortnes ylinesecgs we Ywasle a tnabaere® tae oa 
wseey Ti bee Of apewted yod a beitianeg ,damabasteh Iw atobea a 
omky ocft te gaivith oe aew act bam ,towrd etd ovlth oF ge Te im 
-ttkgniaiy to wontt edd Yourde baw deaxin ag ewexda bertoxuk ah 
& movigd teven bed bas teabeo ten yt beyetque jon saw yor ext 

dT .dmoghines Ydeqleg aaw tt to deomeguimm Sth .e1eked Mpixt 
seussed oiiait lox usw soda tes sade Lakad oat ao dembeko wow 


~2 


the defendent was not ite servant and his control of the truck 
unauthorized. This view cannot preveil. Although defendant's 
chauffeur, contrary to defendant's orders, permitted the bey to 
drive the truck, as to third persons the bey was the servant of 
defendant, and defendant liable for his negligence. Booth v. 
Mister, 7 Carr. & ». 66; Andrews v. Boedecker, 126 Ill. 605; 
27 Ill. App. 30; Prince v. Taylor, 171 5. ¥. 826, 

Appéllant argues that there is no proof that tho boy 
Was incompetent or negligent in driving the truck, and thet its 
motion for a finding in ite favor should have been granted on that 
ground. It urges the proposition that "negligence will not be 
presumed where nothing is done out of the usual course of 
business unless that course is in itself improper." That 
proposition of law has neo epplicetion to the facts of this case. 
The judgment is just and it will be affirmed. 

AFFIRMED. 
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ALLESSANDRO ComvoRTI f ) INTERLOCUTORY. 


Appellee, 
\ y, APPEAL FROM 
\ ve. f erReUIT coun, 
) COOK COUNTY. 


BANK OF 6B aND Gavines 
(Impleased with JOSEPH BALATA), 
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WR. JUSTIC MATCHSTT DELIVERED TS OPINION OF THR COURT. 


This is an appeal from an order for an interlocutery 
injunction which wee entered by the Cireuit Court of Coek County 
upon the recommendstion of » Master in Chancery upon a bill 
brought by appellee ageinst cne Joseph Badata for the apecific 
performance of a contract. 

Beaieata, the bill slieged, was « depositor in the bank 
of serpellent. The bank wae joined os « defendent and by order 
eof court whieh is sppesied fros was restrained from honoring any 
check, draft or order issucd by Baiata againet his funds on 
deposit with it. A copy of the contract sued on is attached to 
the bill. It is dated June 29th, 1917. ‘The bill aileges the 
parties carried out sll provisions thereof except the fifth 
Clause by which it was provided that until Aadate shenuld pay 
appellee the sum of $10,960 to take care of o morteage upon the 
property deecribed as the "North Halsted Street property", appellee 
®hould hold title to sertein ether real estate in the clly of 
Chicago. Further that upon payment of said sum, seid last named 
property should be deeded to Baiata by appellee. The vill alleges 
thet Saiata failed to keep his promise to make such payment, although 
We had money in appellant's bank sufficient to enable him to 
do so and that appelies had been compelled to pay the interest 
on the mortgage to prevent foreclosure of it. It further slleged 
that Baiatea was a nonresident and about to remove his property 
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from the state, ete. setting up greunda which at law would entitle 
complainant te an attachment. 

Appellee urges as ground fer equitable juriadictiion that 
the matters out of which the conwwact between the parties arose 
were of a character wiieh made Baiata's relationship thereto that 
of « fiduelary. The bill does mot so allege, ond if it did so 
the alLlegetion would be wiavadling for the reuson that all prior 
batters were merged in the written agreement. ‘the bill dees not 
ask that this agrecment be wet aside, but on the contrary prays 
thet it be enforced. Upon the face ef the bill, eppelise appears 
to be simply ea contract creditor whe hes not reduced his claim te 
judgment and who seeks an aitachwent against the property ef his 
debtor in equity. This he cannot do, his remedy being at law. 
Detroit ©. & B. R. M. v. Ledwidge, 162 Ill. 505; Ayres ve Graham 
Steemship C. & L. £o-, 150 Ill. App. 137. 

The injunction order is reversed, 

HEVERSLD. 
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PORTO RICO If BXCHANGE, 
@ corporati 


Appellee, \PPBAL FROM 
| MUNICIPAL COURT 
vs. wf 
f OF CHICAGO. 
MICHIGAN ¢ A RAMLROAD / } 
COMPANY, « — ation, 
tin. 
i 
WA, JUSTICE MATCHUTE DELIVaNED THR OPINION OF THR COURT. 


The eppellee sued appellant slleging that it was the 
owner of a shipment of 25° crates of pineapples which were sent 
by it from New York in Interstate Commerce by the lines of 
defendant, a comuen carrier to Chicago, Illinois; that the 
shipment originated December 8, 1914, and upon arrival at 
Chicago wat placed for delivery on defendant's team tracks in 
South Yater sireet; that plaintiff promptly proceeded to and 
aid unload al) but 140 erates of eaid pineapples; that on 
December 14, 1914, at about 3 P. M. the weather commenced to 
turn cold; that te protect the pineapples, plaintiff with 
consent of defendant, or ite agent, placed an of1 stove in the 
car and defendant promised to wateh the stove and extinguish 
the fire at 6 P. Ms of that day; that plaintiff relied on said 
promise; that threugh the negligence of the defendant the 
pineapples were in part destroyed by fire and water and were 
further damaged by negligence of the defendant in not removing 
them to a safe place whereby they were frozen. The defondant 
denied all negligence as elleged. The cause was submitted 
to a jury and the parties offered evidence tending to prove 
_ their respective contantions. The jury returned a verdict 
for plaintiff on which judgment was entered, 

The evidenee showed that the cer containing the 
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pineapples wes m Decenber llth «et 5:30 P. MW. placed on the 
public team tracks of appellant for delivery to consignee. It 
is conceded that the duties of defendant with respect thereto 
at the time the loss occurred was that of a warehouseman. It 
ig true av appellant contends that the law as to ita liability 
must be determined by the Pederal Statutes and the docisitons of 
the Pederal Courts, the trunsaction being one in Interstate 
Commerce. Gauble, ‘obingon So. v. U. P. Re Be Ca., 262 Ll. 
400; Southern Ralluny Company v. Prescott, 240 YU. 5. 632. 

The court at the requeet of plaintiff gave this 
instruction, “The jury are instructed that where it has been 
shown that the goods were delivered to the gefendant in good 
condition end thet it failed to protect them and delivered 
them in a damaged condition, the presumption is that the 
dav eaten’ was negligent and it has the burden of provine the 
loss and damage resulted from seme cause for which it is not 
reaponsible.* By another inetruction the Jury was told, "the 
law does not require the plaintiff to secept goods which have 
been demagei te such an extent as to be in a worthless conditia 
while in the hande of defendant os bailee."* These instructions 
given at the request of plaintiff contradicted others given at 
the request of defendant in which the jury were teld that the 
plaintiff did not make a primm focie case by showing that the 
property was delivered to the defendant in good order and was 
damaged while in its possession; that the plaintiff must prove 
the negligence alleged before any presumption of liability on 
the part of the defendant is raised. These lest inetructions 
correctly stated the law applicable to the undisputed facts 
of the case and to plaintiff's theory of it as alleged in its 
Statement of claim. If the evidence showed the defendant had 


failed to deliver on demand, or delivered in a damaged condition 
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geods which had been delivered to it in goed eondition #ithout 
further proof, this might make out a prime faeid) case sgainet 
the defendant and a finding for the plaintiff might be 
justified therefrom. That was not the case alleged by plaintiff. 
The proof showed that the damage to the pineapples resulted from 
fire. The burden of proof therefore did net shift, but re- 
mained upon the plaintiff. This is the rule announced by the 
Federal Courta. It is controlling. Southern Rwilway Company v. 
Prescott, supra. Vor the error in giving there instructions 
the judgment ic reversed and the cause remanded, 

7 RUVERSED AND REMANDED. 
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BR. JUSTICK MATCHETT DELIVERED THE OPINION OF THR COURT. 


Appellee, whe wes plaintiff below, sued appellant upon 
ite coniract to ‘transport a shipment of one hundred hoge from 
Decatur, Michigan, to Colfax, Illinois. A judgment of $500.00 
for plaintiff on the verdiet of a jury was entered. The con- 
signor of the hogs was H. D. Witkett and plaintiff wae the con- 
signee... Plaintiff relied upon end introduced in evidence a 
“uniform Live Steck Contract* dated December 7, 1916, which 
recited that the defendant had received the hege from H. D,. 
Wickett for trensportation to plaintiff in accordance with the 
terms and conditions of the contract. It was proved that the 
plaintiff never received the pigs mentioned in the contract, nor 
pay for them, and that the shipment in question was taken inte 
Chieage and there sold on December 9, 1910. Fisintiff testified 
thet he made inquiry for the pigs when they did not arrive at 
the time he expected and that if the stock hed been delivered te 
him et Colfex within a reasonable time after shipment, their 
merket value would have been 8} cents per pound. The plaintiff 
did not attempt to prove that he had paid for the pigs, but on 
the contrary relied upon the presumption of ownership, arising 
out of the fact that he was named as consignee. 

' Defendant attempted te show that plaintiff never 
paid for or acquired the title to the pigs. The consignor 
Wes ¢alled as a witness for def mdent ond asked if he had ever 
_ been poids for the pigs by the plaintiff. m objection by 
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Plaintiff wee sustained. The fact that plaintiff was named as 
consignee in the bill of lading raised a presumption that he 

was the owner, but this waa a presumption which might be rebuttdéd 
by competent testimony. e think the court erred in sustaining 
the objection. 

The contract of shipment provided, "That no claim for 
damages which may accrue to the said shipper under this ceéntract 
shall be allowed or paid by the said carrier or sued for in ony 
court by the said shipper unless a claim for such loss or damage 
@hall be made in writing, verified by the affidavit of the said 
shipper or his sgent, and delivered to the Michigan Central 
agent of the said carrier at his office in becatur within five 
days from the tine wadé steck is removed from said car or cars, 
and that if any less or damage aecrues upon the line of a connecting 
 earrier then such carrier shall not be liable unless © claim shall 
be made in a like manner and mate in like time to some proper 
officer or agent of the carrier on whose line the loss or injury 
occurs.” it is not claimed that notice was given by plaintiff te 
the defendant, or to any+one of the carriers interested. As the 
shipment was an Interstate one, the law which must be applied is 
controlled by the Interstate Vormerce Act and the decisions of the 
United “tates Courts construing the seme. Gamble, Xobinson Co. v. 
Be B- Re Be Soo, 262 T11. 400, This court had oecasion te construe 
this same clause in a similar contract in the case of Sam Simpson 
Vv. Grand Trunk Ky. Co., Ho. 23306, not yet reported. We there 
held under the authority of Chesapeake & Ohio Sy. Co. v. Neleughhin, 
242 U. G. 142, where the Supreme Court of the United Jtates passed 
upon the same clause in a similar emtract, that the notice (where 
nething in the record tends to establish circumstances rendering 
it invalid uy ‘ failure to comply with it)weas indispensable 
end that the plaintiff could not recover unless it was given. 


Similer authorities which might be cited ere, Kidwell v. Oregon 
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Short Line A. Go., 208 Ved. 1; Clegg v. St. Louis #5. F. Be So., 
203 Fed. 971; Georgia ¥..& A. R. Oo. v. Bish Milling Co., 241 
U. GS. 190; Brie R. 8. Co. v. Stone et gh., 244 U. S. 332. There 
are no facts in this case tending te show the notice provided for was 
invalid or/ excuse the failure to give it. The plaintiff's 
évidence showed the son of the consignor, whe on plaintiff's 
theory of the cuse was plaintiff's agent, accompanied the stock. 
it also showed notice to plaintiff in ample time (Deconber 9, 
1910) of the sake and delivery of the pigs in Chicago. cf endant 
was not notified of any claim by plaintiff so far as the record 
shows until the beginning of this suit June 21, 1916. 

Appellee urges that the defendant waived the defense 
of went of notice by not specially pleading it, citing Boyd v. 


Eing, 167 N. J. 901. However, in A. J. Phillipe Co. v. Grand 
Srunk Sestern Sy. Co., 236 U. 5. 662, the Supreme Court of the 


United States held that appellant had no right to and ceuld not 
waive this defense. 
fhe judgment is reversed and as the plaintiff can 
id no event recover the cause will not be remanded. 
ASVSASED. 
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noon tn Waar a tae 

fhis is an sppenl by the defendent, from a decree of 
divorce in favor of complainant, which alee dinmisved defendant's 
cross bili for want of equity. 

Hhe bill of complaint charged the defendant with 
adultery. ‘he cross t111 alieged extreme and repaated cruelty. 
Upon a bearing the court dismissed the creas bill fer want of 
equity and eutered the decree herein complained of. 

But two questions are presented for determination 
upon this eppesl, viz., (1) Is the evidences in this record 
eufficimt io oustain the churge of adultery, and (4) If so, 
wae there a condonation of the offenue? 

Ae we View the case, it becomes necessary for uae to 
pass upon oniy the seeond question. 

Yne evidence shows tuot wuubvequentiy tio ime wileyed 
edulterous acts on the part of defandent, of which complainant 
hed cnowledge, he und tue defendant went to the home of her 
parents in the city of Alien, iilinois, where they remained 
evernight, during whieh period they oecupied the @miie sleeping 
quarters, and according to tae testimony of the defendant, 
eohabited as husband ond wife during said period, although 
complsinent denied the latter. 

it further appears from the evidence, that upon their 
return te Ghicego, complainant edvised defendant to go with their 
sone to the country ond remain there for the sumer; that it was 
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also agreed thet upon her return with the child in the fell, they 
would resume their marital relations; that defendent returned to 
the city, however, before the atated time; that upon her return, 
complainant advised her to obtain a room for herself and their 
child; that he paid the rental thereof; and thet on several 


occasions complainant visited defendant there, and, according to 


defendant's teutimony, he had sexual intercourse with her on these 
occasions, although this was denied by him; thet shortly thereafter. 
complainant sterted this action for divorce. 

Defendant testified further, that she became pregnant 
after he cohabitation with complainant on the aforesaid visit to 
the home of her parents, and offered to submit to a medical ex- 
amination to establish the fact of her premant condition. 

The record is entirely barren of evidence of any 
impropricties on the part of the defendant subsequently to the 
said visit to the home of her parents. 

It is well settled, that cohabitation with the offending 
partysafter the commission of adultery, with knowledge of the 
alleged offense, ia » remission of it and « defense to an action 
for divorce. 

In our opinion, the foregoing evidence establishes the 
cohebitation of the parties after the commission of the alleged 
adulterous acts by defendant, end it fellows that complainant has 
eondoned the offense with which he charged defendant in his bill 
eof complaint. 

The court therefore erred in entering the decree complain 
eof insofer as it granted the relief prayed for in the bill of 
complaint. 

In our opinion, however, the court properly dismissed 
defendant's cross bili for want of emaity. Accordingly the 
decree will be effirmed in part and reversed in part and the 
cause remanded with directions to dismiss complainant's bill of 


complaint for want of equity. 
AWWIRMED IN PART. REVERSED IN PART AND REMANDED WITH DIRECTIONS. 
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MURICIPAL COURT 


\. OF CHICAGO. 
GRORGE P. BERT COMPANY, 


\, Appellee jf 


BR. PARSIDING JUSTICR NeDONALD 
DELIVERED THE CPINION OF THE COURT. 

Appellant, Noah A. Lehman, brought an action sgainst 
the George P. Bent Company, defendant, to recover damages for 
the alleged breach of » contract. The court found the issues 
for the defendant, and fron the Judgment entered thereon 
plaintiff has prosecuted this appeal. 

It eppears from the evidence thet on Way 28, 1917, 
plaintiff ordered » piane from the defendant, know ae “Style 
408 Crom, in polished Oak;" that according to the said order 
the piano was to be shipped by June 15th; that under date of 
May 29, defendant acknowledged receipt of the said order but 
Stated that their stock of the enaid style of piano was at that 
time exhausted and suggested shipping another style, viz., 
"Style 414 in Onk,* in its stead; thet on June 1 plaintiff 
wrote defendant to ship him a “Style 414 in Mahegeny,* instead 
ef the “Style 408 in Oak" ordered on May 28th; that subsequently 
to the receipt of the suid letter, defendsnt wrote plaintiff 
thet it could not make shipment because of the fact that another 
agent had the exclusive right of sale in the territory in rye 
plaintiff resided. it appears further from the testimony thot 
plaintiff ordered the seid piano with a view to selling it at a 
profit. 


The sole question here presented for determination is, 
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whether or not the aforesaid negotiations constituted « 
contract. 

It will be seen that the aforesaid order of May 25th 
to ship a Style 408 Grown pisne in Oak by June 15, 1917, wan not 
accepted by the defendant, but that instead defendant sugeested 
shipping a Style 414 in Osk; that the pleintiff in turn sent 
in s counter order for a Style 414 in Mehogeny, whieh said 
counter order was never accepted by the defendant, and hence 
there was no meeting of the vindse of the parties and consequently 
neo contract. 

Accordingly the judgment will be affirmed. 

AFT IRMED. 
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\ Appeiice, 
\ APPBAL FROM 
VB. \ MUNICIPAL CCURT 
& 
% OF CHICAGO, 
BOWARD A. P f, 
Ap wey. . 


palvinas nis Gites ar tr Soo 

This is an appeal by defendant from a Judgment for 
$119.30 entered in a fourth class minicipal court case, for 
wrongfully runaing inte and damaging plaintiff's outomobile. 

Plaintiff makes the point that the original biil of 
exceptions hes been incorporated in the record, contrary to 
the law, and thet it fails to show any motion for a new trial 
having been wade by defendant in the court below. 


In Marshal) Yield & Co. v. Hyman, 285 Ill. 306, it 
that 


was held/on appeal, courts of review may pass upon a transcript 
of the record only, and thet the provision of the Municipal Court 
Act authorizing incorporation of the original stenographic report 
or bill of exceptions in the record is invalid, for the reason 
that it conflicts with the Practice Act governing eppesals. For 
this reason sione the judgment must be affirmed. 

Wevertheless, we have examined the record filed herein, 
and from such exemination are of the opinion that the judgment 
is warranted by the facta as well. Accordingly it will be 
affirmed. 

AFFIRMED. 
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\ APPRAL FROM 
Vo. \ MUNICIPAL COURT 
% 
: OF CHICAGO, 


BBNJAMIN F. J. ODRLL, 


om 
Fr 
ts 


WR. JUSTICE MATORETT peLfverxp THe OPINION OF THE couRT. 


In December, 1916, appellee who was plaintiff below, 
exchanged flat buildings with appellant. In adjusting their 
accounts as to the respective properties, it was agreed that 
the texee for plaintiff's property knewn as the Ridgewood 
Building, should be estimated at $375.00 and that when the 
tax bills should be available, the differenoes would be 
adjusted; that if it proved to be less, the defendant would 
pay the difference to Hmmerman, the plaintiff; if more, then 
Mmmerman sheuld pay Odell, the defendent, the difference. ‘hen 
the tex bill was available, it appeared that the taxes had been 
levied against the let only, without the building, and that 
these amounted to $75.70. Plaintiff demanded that the defendant 
pay to him this difference which he refused to do and when sued, 
filed a claim for set-off in which he alleged thet in the 
transaction by which the properties were exchanged, the plaintiff 
had made false representatims to him upon which he relied and by 
which he had been deceived and damaged. These representations 
were set up in detail and referred to the rentals received from 
the building, the conditions of ite company etc. The off-set 
wae Stricken by the motion judge and upon the trial the court 
refused to receive the evidence tending to sustain it. The 
record does not clearly show for what reason the claim of set-off 


was stricken, but it wae done apparently on the theory that as it 
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wee in the neture of « tort, it could not be maintained as a 
seteoff te plaintiff's action which was upon a contract. As the 
demand arose out of the same subject matter, and upen the 
contract concerning which plaintiff sued, defendent should have 
been permitted to recoup if the facts justified a finding in his 
favor. It was, therefore, error to exclude the evidence offéred. 


In Burroughs v. Selleck, 185 Ill. App. 446, the court pays: 


"It is the settled law of this state that a claim 
originating in contract may by recoupment in order to 
prevent ecircuity of action, be set up axeinet one 
founded in tort, if the counterclaim arises out of the 
same subject-matter and is susceptible of adjustment 
in one action. So, also, may claims in contract or in 
tert be set up by recoupment against one founded in 
eetract if the counterclaim arises cut of the contract 
sued on, although the counterclaims are for unliquidated 
deameges. Ve Howley, ll 111. 38; Babcock v. 

sae Vo 


2, 18 a Tria; wood, 14 Illy 424; june 
» v7 oe ule 20) e Esbuchesns eebel, 27 ni. 3 
& vent y 83 Oj | surecter Vv. Streeter, 
Ve ett m rf I 3 cooke Ve 
: ina er V. Faweett, 69 Ill. App. 300," 
Por the error indicated the judgment is reversed and 


the cause remanded. 


REVERSED AND REMANDED. 
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APPEAL PRO’ 
SUPBRIOR COURT OF 
COOK COUNTY. 


WR. JUSTICN MATCHETT DSLIVERSD THR OPINION OF THE coURT. 


Plaintiff, appellee, sued the defendant ealieging 
the conversion of a Cadillac automobile of the value of $9060. 
Appellant, defendant, pleaded not guilty. The cave was tried 
by a jury and upen its verdict for plaintiff, the court 
entered judgment. | 

The automobile in question was purchased from the 
defendant, Harry Creger, on November 1, 1913. The son ef 
Herry Cregar, one Arthur Coger, acted as agent for his father 
in making said azle. It was claimed by plaintiff, but denied 
by defendent that as a part of the transection the defendant 
promised to keep the automobile in repair for a year. The 
defendant further denied the authority of his som, Arthur, 
to make the contract to repair. 

Defendant at the time was engaged in the business 
of dealing in secondhand automobiles at Forest Park, Illinois, 
under the name of the Royal Metor Car Yorks. We owned the 
business, the son Arthur ren it, end his name was printed on 
the business card used.  Vebruary 1, 1914, this business 
Was sold to one Condon. It was thereafter conducted under a 
different name. Arthur Cregesr discontinued his connection 
with it. At the time of the transfer the sign over the 
business was changed but no notice was . = given to the 
plaintiff of the discontinuance of the business and plaintiff 
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denies knowledge thet it had been eo discontinued. 
Plaintiff teetifies xbout the firet ef March, 
1914, "I telephoned Arthur Cregar and got him; one of the 
adjustments was bad on the car; would he fix it; he got 
the car himself and said he would make the adjustments end 
I could have it in three days time.” After repeatedly 
Calling for the car without getting it, plaintiff wrote 
defendant April i7, 1914, and on 4pril 20th, the defendant 
replied that he hed seld the business about three months 
before, adding “you will have to see the party to whom you 
turned your machine over to." Plaintiff further testifies 
that Arthur Cregar then came to eee him and told him the car 
had been stolen while he, Arthur, was driving it; that another 
time Arthur said some fellows had taken the car from out in 
front of the saloon for s joy ride and it was rum into and 
smashed up; that ha knew the feliows and would make them pay. 
Upon the trial Arthur testified that the car was taken for 
repairs to the garage of one Kiein; that Klein drove the car 
to the saloon of arthur and while standing in front of the 
Seloon, it was stolen. Klein wes not preduced, nor was his 
absence well accounted for. We think the jury did not believe 
4pthur's testimony. We do not believe it. The verdict mest 
be regarded as setiling the controverted facts in the case in 
favor of the plaintif?. 
Appellent contends that the action should have been 
& special ene in case, instead of trover; that wuch is the 
proper form of action where goods are stolen from a bailee 
through his negligence end thet in such case the burden is on 
the plaintiff to and he must prove negligence. ‘e do not 
question these rules of law, but do not regard them as 
applicable to the facts of this case as the anme are settled 


by the verdict ef the jury. The evidence for plaintiff 
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which the jury apparently believed, showéd that the automebile 
wee delivered to Arthur Cregar pureuant to the contract made 
by him in defendant's behalf to repair it whieh he agreed 
in defendant's behalf to do and return it in three days. In 
such case the rule of law applicable is ae stated in Dolphin 
v. Davis, 163 Tl. App. 118. “If the article is used in a 
different manner, or for a longer time than wos agreed by 
the bailor, the bailee is guilty of conversion and is anewerable 
for all damages and even for a loss which due care could not 
have prevented.” We think the proof was ample te sustain a 
verdict of guilty of conversion. 

Appellant complains of instruction No. 1 given at 
the request of piaintiff. Therewere controverted questions of 
fact in the case with reference to the extent of the authority 
of Arthur Cregar to make the contract to repair, and as to 
whether he was the egent of the defendant at the time he received 
the car for the purpese of repairing it. “ith reference thereto 
this instruction told the jury, - 


*The court instructs the jury that as a matter 
of lew the principal is held liable for th ongful 
acts of his agent if done in the course of lLoyment 
as euch agent, although the principal did not suthorize, 

ustify or participate in such acts, or even if the 
Principal forbade the acts or disapproved of them. And 
this case if you believe from the evidence that the 
said Arthur Cregar did proeure from the plaintiff 
Seg se pa of the said Cadilise automobile, mentioned 
the declaration, for the purpose of repairing the 
same, end that in procuring the possession of the said 
automobile for the purpose of repeiring the same, the 
said Arthur Cregar was acting as. the apparent agent of 
the defendant and within the scope of his former 
employment as such agent, and if you further believe 
from the evidence that the said Arthur Oregar and the 
defendant, “arry Cregar, failed or neglected to return 
the said automobile to the plaintiff when requested to 
do so, then, even though you believe from the evidence 
that the defendant had terminated such agency prior to 
the procuring of the possession of said automebile by 
said arthur Cregar, nevertheless, you must find the 
defendant Harry Creger, guilty, unless you further 
believe from the evidence that the plaintiff had notice 
of the termination of such agency prior to giving of 
said automobile into the pessession of said Arthur Cregar 
or by reasonable diligence would have known of the 
termination of such agency." 
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it is claimed this instruction is erroneous in that it 
assumes that the defendant was requested to return the 
automobile, and also that 4t assumes that Arthur Gregar 
procured the possession of the automobile, both of which 
it is claimed were controverted questions of fact in the 
case. The various requests for the return of the automobile 
as testified to by the plaintiff were not contradicted. It, 
therefore, wes clearly not a controverted question of fact. 
Nor do we regard the procuring of possession of the automobile 
by Arthur Cregar as controeverted. There was no evidence from 
which the jury could reasonably have found that he did not 
precure such possession. The instruction substantially and 
accurately sets forth the law applicable. Meeker v. Mannia, 
162 Ill. 208. 

The judgment is just and it will be affirmed, 
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LAURA MH, MeKAIG, MARY BOTRLER wer sa 
known ae Mary Beteler Beckley By 
HUGHES BOTHLER, and WILLIAM ¢C,. BOTIELRA 
RARROR TO 
CLACULT coURT, 
GOK COUNTY. 


C188, GREEN y wruey 
h), MARY A, donnish, WELLI® 
» ST. PAUL, RVVORMED BF 






BR. PRESIDING JUBTIGE OC COMMIOK delivered the 
@pinion of the court. 


This writ of error is prosecuted to reverse a 
deoree of the Circuit Ceurt ef Cock County suetaining the 
last will and testament and eedicil thereto of George RK. 
H, Hughes, decensed, Gompleinants in their bill alleged 
that the will and codicil were invalid upen twe grounds; 
(1) that the testator woe not of divposing mind and memory 
at the time of the execution of the will and eedieil; and 
(2) thet the execution of the will and sedicil wae the 
renult of undue influence. ‘ome of the defendants filed 
@xeeptione to the allegations ef the bill which sought 
te charge undue influence. The exceptions were sustained 
and the allegntions etricken cut. 


The complainants first eentend that the court 
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erred in striking out the allegations ef undue infleence. 
The grounds on which the exceptions were sustained and the 
allegations stricken out were that they were impertinent, 
for the reason that they constituted a mere recital of 
evidence instead of ultimate facts proposed to be proved, 
The allegations etricken out were in mubsetance that cere 
tain of the heirs of the tentater would reaeive certain 
epecifiec amounte from the extate of the testator in onee 
the will wae set aside different from that provided by 
the will; that at the time of the execution of the will 
and cedieil the testator wae under the sare anc dominge 
tien of Mary A. Cornish, cone of the legateern and defendants; 
that she was acting as a nurse and attending upen the dee 
Geased and fail been wo acting for a long time prior to the 
execution of the will and cediejl; that she was a person 
of dominating and insistent character, and the tentater 
whe was over eighty yours old, was blind and afflicted 
with diseases; that the deceased's next of kin resided 

in distant cities; that Mary A. Cornish by reason of her 
intimate aseociations with the decensed, had intimate knowl- 
edge of hie business and private affaira; that she trante 
acted some ef his buciness}) that by reason of theme facta, 
& ceenfidential relation exieted between them; that che was 
the dominant party and the tentator the dependent party; 
that the alleged will made different provisions from a 
pricr will executed by the testator in 1911, by the terns 
of which she would reesive an armmuity of $500; that by 

a codicil to thi will the annuity was inereased te €660; 
that by the will in question she was te reecive an annuity 
of $800, and by the sodicil in question this wan inereased 
to $1300; that the will and codicil were procured to 
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be executed by her and othera acting in concert with her; 
that such facts establish as a matter of law the existence 
of undue influence exercived upon the testator ond invalide 
ated the will and opdicil; thet the testator was prejudiced 
against « nephew and niece by reason of a delusion that 
they were unworthy persons; that they were excluded by the 
provisions of the will, and that it was exeeuted under the 


influence of such delusicn, 


It is:clearthat many of the allegations stri cicen 
out were mere recitalo of evidentiary facts. Indeed thie 
is conceded to be true by the complainants, but it is argued 
that they are not impertinent fer this reason; that the true 
test “to determine whether allegations of » pleading in 
equity are impertinent, ie, that any allegations which, if 
proved, will entitle the party in whese pleading the same 
Ocours to prevail, is pertinent; and to strike the same out 
is erroneous." Maniferetly thic is not the true rule, for 
if it were, then one could plead all their evidenee in extense. 
But the complainants eny that the “question of pleading evie 
dence does not enter into consideration upen the decision 
®t exceptions based upon senndal or impertinence,” and in 
Suppert of this cite Htery's Nquity Pleading, Seo. 268, 
The author there saye: “In examining the question, whether 
an allegation or statement in the bill is relevant or pertie 
went, it must be reseollected that e bili in chancery is not 
omly s pleading for the purpose of bringing before the court, 
and putting in iseue the material allegations and charges 
upon which the plaintiff's right to relief rents, az ie dene in 
# deGlaration in a suit at law; but it is aloo, in most cases, 
an examination of the defendent upon cath, for the purpose 
of obtaining evidence to establish the plnintiff's aase, or 
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eounter prove or destroy the defense which say be eet up 

by such defendant in enewer, The plaintiff’, may, therefore, 
estate any matter of exidence in the bill, or any collateral 
fact, the admission of which, by the defendant may be matere 
ial in establishing the general allegations ef the bill, as 
a pleading, @¢r in ascertaining or determining thenature, 

and the extent, and the kind of relief, to which the plaine 
tiff may be entitled, consistently with the ease made hy 

the bill; or which may legally influenes the emurt in dee 
termining the question of coats. And where any ellegation 
or statement contained in the bill may thus effect the deo 
@ision ef the cause, if admitted by the defendant, or ene 
tablished by proof, it is relevant, and cannet be expepted 

to os impertinent.* In the instant case, however, the bill 
does not require anewer under oath, but answer under oath 

is expresely waived, and an examination of the defendant 
upon oath, for the purpose of obtaining evidence te establish 
the plaintiff's ease, is not sought by the bill. Where a 
bill weeke relief but not discovery it dees not require an 
answer under oath, and allegations ef evidener and the like 
are impertinent. Somden Etc, BR. Co. ve Stewart, 19 H.c. Eq. 345. 
in 1 Barbour's Ghancery Practice, p. 41, the author says; 
“Impertineénce is the same kind of fault in pleadings in 
equity which in thove at common law is denominated surplusage. 
Thies at law, taken in its largest sense, includes the intre- 
duction of unnecessary matter of whatever deecription, and 
includes theadmission of matter whelly foreign as well as of 
matter, whieh though not whelly foreign dees not require to 
be etated or which, if etated, should be stated with concinee 
ness.” Since many of the allegations stricken out admittedly 
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set up evidentiary facte, and answer under oath heaving been 
waived, guch ollegations are clearly impertinent, and the 
exesptions to them were properly sustained, finnes v¥. Goode 
Speed, 104 ili. 194, 


The next point ie that the court sheuld have 
permitted complainants to asend their bill on the trial 
ef the gause, and in cuppert of this s/ sate thet om the 
trial the defendants, who were prepenents of the will, 
first introduced evidence ef the validity ef the will end 
eodicil, and that two witnesses who were called on behalf 
of the defendants testified that there wae ne undue ine 
fluence used in procuring the testater to execute the will 
and codicil, and that other evidenee was aleo xdduced by 
the defendants on this isrue; that it wee brought inte the 
ease by the defendants, and as soon ns this appenred oor 
Plsinante moved te amend their bill #6 ae to wet up undue 
influence, and that the denial of such motion was errer. 
The record diecloses that the bill was filed July 23, 1915; 
that it was mended August 11th, follewing; that the order 
surtaining the exerptions and striking out the allegations 
of undue influence wan entered Cetober 15, 1925, and on 
Mevenber 4th following, - replication was filed, Nothing 
further appears te have been done until the cave wae cnlled 
for trial, February 6, 1917, The propenents intreduced 
their evidence, which took approximately three days, ond 
at the close of their evidence the motion of complainants for 
leave to amend was made, We think it clear that there wae 
no avuse of diseretion in the court's denying the meticn at 
that late day. It was a simple matter te draft the amende 
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ment propesed, and no exeuse appears why it wae net offered 
before, except that complainants in their reply brief say 

that the trial judge who sustained the exeeptions held that 

the allegations stricken were "provable under a bill to cone 
tect a will which alleged lack of testamentary capacity,” and 
that when the case game on for trial befere another judge, the 
defendants ceontended that evidence of undue influence could 

net be introduced under the pleadings as they then eteod, 

which wae contrary te the position taken by them when the ex-= 
eeptions were sustained. This position seema te be inconsiatent, 
in that it is firet argued that complainanie should have been 
pormitted to unke the smendment for the reason that the quere 
tion of ubdue influence war brought inte the ease by the defends 
ante in their ease in chief, and in explaining their delay in 
making application, they put in on an entirely different ground, 
viz: that they understecd they could put in evidence ef un= 
due influence under on allegation which set up lack of tentie 
vmentery capacity, The bill as the case went to trial, sought 
to hove the will set aside on the ground thet the testeter was 
of unsound mind, and there was no allegation then in the bili 
that its execution was the result of undue influence, These 
two grounds, unsound mind and undue influence, are separate 

and distinet and are so understood by all members of the pros 
fession. it is clear that the bill as the case went te tial 
would not warrant a deeree setting aside the will on the greund 
of undue influence. We are therefore unable to see how the 
complainants' rights were in any way prejudiced by such action. 


it ie alee urged that einee the defendante put in 
affirmative evidence that there wos no undue influence, the 
court should not have inetructed the jury that there was ne 
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oTe 
issue of undue influence in the enee, Thies is manifestly ute 
sound os the only issue made by the pleadings was whether the 
testator was of sound and disposing mind. It is finally cone 
tended on thie proposition that the evidence in the reoord 
that tended te show undue influence should have been eonsidere 
@a4 as tending to establish laek of tentimentary capacity, and 
thet the court erred in refusing the instruction offered by 
the complainants. Of course, any evidence that rewnined in 
the record should Nave been submitted te the jury in determine 
ing the issue before them, but the inetruction was wreng for 
& number ef rearons, It attempted to get before the jury 
the question of undue influence, and. as thie was not an issue 
in the case, the inetruetion wae properly refused. The ommise 
sion of thie issue in the bill wanifestiy cannot be supplied 
by an instruction, 


The next point urged why the decree should be ree 
versed ia that the verdict is against themenifest weight of 
the evidence; that to sustain the verdict the evidence mast 
show thet the testator at the times he executed the will and 
oodieil knew: (1) who were the objects ef hie bounty; (2) 
the nature and extent of his property; (3) the nature and 
effect of executing the will and codicil; that the evidence 
faila to meet these requirements, ‘The evidence discloses 
that the testator wae educated and wan o lawyer; that 
he hed been in therenl estate business; from some of his 
correspondence it appears that he hada cultivated mind and 
possessed literary ability; that he was a bachelor and none of 
hie relatives lived in Chisago; that some of them lived in 
Maryland, others in California, and others in Uinnesota, and 
that aside from a nephew who visited with him occnsionally, 
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he had not associated with hie relativer for & number of yeurs, 
and for many years hiv closest friend was Mary A. Cornish, 

a widow who took gare of hie room where he lived, and alse 
acted in the capacity of « nurse; that she visited him daily, 
attending to his wants from nine or ten o'oleck in the morne 
ing to four or five o'cleck in the afternoon, The evidenge 
ae to the amount he paid her for her servicen is not entirely 
satiofactory. Yor many years he Lived alone on the west eide 
of Chicago, eecupying a room in « reoming house. Substantially 
all of his ostate wae « note for $44,000, seeured by mortgage 
on real setate in Chiesnge. He was more than eighty years old, 
enfeehbled in henith and was almost tetally blind. Thies condition 
@radualygrew upon him, «nd ae a oonmequence he required more 
of Mire. Cornish's services and attention, Yor many years 
Robert 7. Pettibone, o lawyer practicing at the Ghicage Bar 
for over thirty years, had been his personal attorney, and 

in 1910, he firet consulted Mr. Pettibone about making his 
will, Yo one wat present at this consultation except the 
testator and Mr. Pettibone, and on Way 15, 1911, he ealled on 
ir, Pettibone ond stayed at his office slmest the entire day, 
dictating and redicteting hin will, which was then exeouted 
and attested. Yhie will provided fer the following annuities: 
Laura H. Uckaig, $500; Laura H, Boteler, $200; Mary A. Cornish, 
$500; Mre, Hamel, $500; Nellie Sana, g20e, There was a fure 
ther bequest to trustees, and it was provided that in sare 
euch bequest ware held void for any reaecon, then that fund 
Should go to hin heirs at law, excluding, hewever, his nephew 
Millian ¢. Boteler and his niece linry Boteler heakley, Aftere 
wards, January 25, 1913, he sade and executed twe aodiciis to 
thie will, By the firet be provided that ire. Gornish's 
annuity should be $600, and the second disposed of certain 
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personal effects, and 9100 for the perpetual eare of a let 
in the cemetery. That will was witnessed by ilenmry 5. Osborne 
and Robert F. Pettibone, lawyers, and “ligabeth Hiliter, as 
stenographer in the law office. The two eedieils were 
witnessed hy the same partics, «xeopt Mr. Pettibone who was 
absent from Ghieago., The will in controversy was dated 
March 26, 1913, and was witnessed by Hobert PF. Pettibone 
and Elisabeth Seliter, This will provided fer the following 
annuities: Laura H. MeMaig, (300; Laura A. Reteler, $200; 
Mary A, Cornish, $300; Ure. Hamel, $500; Mre. fans, $200, 
and contained the sane prevision excluding his nephew William 
GC. Boteler and hie niece Mary Boteler Beckley, as in the 
first will. To thie will a cedieil was added, January 6, 
1924, in which the testetor signed his name by mark, It 
wae witnessed by Mlisabeth Noliterand Robert F. Pettibone, 
dn this codicil it is stated that since the execution of 
the will Mre. Hamel had died, and her annuity wae added 

to ira. Gornish's $6800, giving the Latter $1300. cther 
bequests were made te Ot. Paul's Reformed piseopal Church, 
and to the trustees of Serell & Key Seciety of Yale College, 
Hew Haven, Connecticut, and there _ ® like prevision ex= 
@luding his nephew Williom ¢. Beteler and hie niece Mary 
Boteler Beckley, The proponents ealled sixteen witnessen 
who testified that the testator was of sound mind, The 
eomplainants called seven witnesses, some of Whom testified 
that in their cpinion the teetater was ef unseund mind, 

but an analysis of their testimony discloses the fact that 
there was very little basis, if any, for their opinion. 

The testimony, however, on behalf of the prepenents, which 
covered # considerable space of time, leads any unbiased 
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mind to the irresistable conclusion that the testator wae 
mot eof unsound mind, but on the contrary that hie mind was 
always sound, and that at the time he executed the will and 
aodieil he clearly undereteod whe were the naturel objects 
of hie bounty, the nature and extent of hia preverty, and 
the ao nnequenee and offect of the act of exeauting his 
will and eodicil., Am analysis of the testimony of these 
witnesses and other evidence in the saee epnnot be made 
within the limite of this cpinion, but we are clear that 
no verdict could etand exeept one that uphelde the will 
and sedicil. 


Gomplaint in made ef the giving andrefusing of 
inetructions, and while there may be some imaccuracier, 
we think on the whole the iseuee were fairly presented. 
But in no event should they work « revergnl of the deoree, 
Where upon a consideration of all the evidence thin court 
is of the opinion that substantial justice hasbeen done, 
and that the instructions, even if some of them should be 
gonsidered errencous, could not under the ciraumetances 


have affected the result, the deeree will net be reversed. 
Bord vs Ford, 267 111, 341, 


Complaint io alsomade of the admiesion in evidence 
of five lettere, three cf them written by “re. Cornish in 
the name of the testator, and which were addreseed te the 
testater's coumin, Mr. Pleasants, at Baltimere, ond ree 
eeived by him, and twe by the latter to the testator, which 
were found anong the effeotea of the testator after his death. 
The objection is that there was no evidence te shew that the 
testator wrote any ef the three letters or that he ever knew 


of them or their contents, or that he ever reocived or knew 
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ef the two letters or their contents, During the period 
covered wy these letters theteateter wae almost blind and 
eould net read, The evidence shown that Mrs, Cornish eften 
tock dictation for him; thet ¢he signed him name to letters 
and her own name, showing that she hadwritten them ae appeared 
from the three letters in question. it alse appears that 

the testator acted upen and did some of the things mentioned 
in the letters. The three letters themselves give evidence 
that they were the product ef the testater's mind, This 
appears from wattere stated in them which he alone could 
know and from the style of the Letters which was unmietake 
ably of the same character as other letters admitted to have 
been written by him. There was nothing in the letters ine 
dieating that anything was being ceneealed, and we think upon 
® @areful consideration, they were admissible in evidense, 
and in no event would their admission cause a reversal of 


thie case, 


The deeree of the Gireuit Court of cock county 
in affirmed, 


APPLUMED. 
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APPEAL FROM 
MUMECIPAL COURT 
GF CHIGAGO, 


MR. PRYSIDING JUSTICH O° COHNOR delivered the opinion 
of the court. 


Plaintiff wrought euit against the defendant to 
recover $291.90, the balance due for furnishing and installe 
ing certain electric and gas fixtures in defendant's apartment 
building. ‘he care was tried before the court without a jury; 
there was « finding and judgment in faver of plaintiff fer 
$278.30, to reverse which defendant prosecuter this appeal, 


The revord diseloses that the Ghieage Chandelier & 
Bronze Co, entered into a contract with the defendant te fure 
nish and install in the defendant's six flat building electric 
light and gas fixtures. The work wae begun about September 
15, 1916, and completed about the 15th of the following 
December, The defendant made payments on account aggregate 
ing $1000 and refused to pay the balance for the reason, as 
he claimed, that the fixtures, when installed and afterwards, 
were tarnished and inferior. Plaintiff admitted that the 
fixtures when installed were net in the condition they should 
have been, but cleimed that subsequently some of them were 
removed and the defects cured and reinstalled and the bakanee 
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of them were slee put in first clase condition, That they 
were put in such condition the defendant denice, and ine 
giste that it would cest more than the balance due to put 
the fixtures in the condition they should have been. 

The only point then in controversy is whether the fixe 
tures after they were installed were put in first class 
condition by the plaintiff. 


Six witnener testified on behalf of the defendant 
and four for the pleintiff. The defendant testified that 
the fixtures were tarnished when put in the apartments; that 
part of them were returned te plaintiff who endenavered to put 
them in good condition; that they were again installed} that 
the fixtures not returned were also gone ever in an endeavor 
to put them in good condition, but all were still terniahed,. 
The architect who gave testimony tending to show that he 
Was qualified to testify as te euch fixtures, torstified 
| that the fixtures were tarnished, and that they were ime 
properly lacquered. Armin Lurz, who wae qualified to pases 
on their condition as shown by his previous experience, 
testified he assembled for the contractor the fixtures 
prior to their delivery, and that they were streaked with 
Black on the silver; that there were brush marke on them, 
and that they were ‘tarnished, George Christensen, whe was 
in the employ of the contractor as a fixture hanger, testie 
fied that he installed the fixtures in the building; that he 
afterwards removed some of them because they were tarnished; 
that when they were delivered he found them tarnished and 
informed the contractor of the fact, and wae instructed 
to return them to the factory, which was done, He also 
testified that after they were returned to the building 
he complained te the contractors of the finish but was ine 


i S + 7 a, A ~ Soe ., Sey 7o 2 a4 At. Two . bo. See At. ey 
‘d ave ‘. te 5 se. #2") De Pie ¥, 7 We ae diet a: me x 
Pi, u rela ee ney \ PRT. Pete 
: . ¢ - ess 7 
=a) . . ' : Ha! baa? 
‘ y : « Ne . 



















‘ae... he AE 


gant alee, ee 

wai Dee ,antneb Panond ob it ens Leas su eR — 

i Mt oy thn oh aos aca 

3 steed ove Stoeke etd wolbseares ont” 

Aa “at oi seve nk rnevennce ot wnt Entog 
eadipenhlanica te sidesicen ye 


ng : ‘ ; at Lys ptm « Fawr ; 


ouq os Bakers se ote Viddaiete of pocrcuden, ow a Je 
sats gon diseand nine one th ort mastanon Hay 
ROCRMNG Ha ak TONd “erie On tn WER DentEteR Hi 
abetted TL ense Bin tod: wong tate beOy a 
5. tab @8ett Wore OF gutoned qrambsand) vag adie dh 
 beLtAteot  texwtRst dawaed ea etitant ab Bel 
‘omit o¢en yaad? todd tue , besinderead OTH MOTMEKET 2 
on oa best hlaup waw ope veal akorss Rate oe iy 
“some basaxe ewosvetg wid vs wore an ese ine 

“ omurhea att togearsnce etd vet dettnnsna on 

sid Dow baalaertn athe youl amas vom wetey dan “abe ot 


ras eae vai 
weodd oe team daored exe oxasit sada eerie add ma) 


4) ite. 

teow of ,noenetelaD ogtoen -hovtudicre? ons “eonts Saat me 
Bd a 57>! 

eifend ,ceytad ovndxl? « te sOrDertnoe ott Ye woloue aq « 
at fact pyeikddud one ni eotuext? eid be Lladans: oa haee 
i el deimnangilan 

‘phous dete? oro Yad? samened wot -@ sacoer wuvec@r abtmriee te . 
Py ee (a eete at 

fete baietaind aed? hawo% al vaxovh sab one eM Red pag 
fay) 2S ab pA 

bevorrtéenk saw dow ytont oat to. setoatsce ost bacereet 


xs me 
eoin off .emeb sane fo Aeite evant wats: Ob wcd mtr oF 
ibs 


a ve "? 


BehBitod at of homens ouew at? qatar tate: “bostetoes 
th kav dod eae? wit Xo eaxeAscuon met 6F aebdAaaD Om 


ney, 








-3- 


structed to go ahead and put them up, which he did. He 
testified that the fixtures were defeetive and that the 
defect had not been removed. Fred Jf, Schuett, who was 
secretary and manager of the contractor, saw the fixtures 
and found them streaked, After the center fixtures had 
been sent to the factory for refinishing, he eays their 
gondition as to workmanship and finieh was fair with the 
exeeption of the bettom bewl of the fixtures in the Living 
rooms. He further testified that other of the fixtures 
were black streaked and tarnished and were net satisface 
tery. John B. Warren, who was qualified en such fixtures, 
testified that they were tarnished. 


Gn behalf of the plaintiff Geerge ¥. Kmiser, who 
was in the euploy of the contractor at the time the werk was 
done, testified that he wae not as familiar with the fixe 
tures as Kr. Sehuett the anager, when they wore installed; 
that afterwards defendant complained to him about the fine 
ish; that he went out to the building and found something 
wrong with the lacquer; that he told the defendant that if 
he would send back the fixtures they would fix them up 
setiefactorily, and that he did not see then afterwards, 
Charles %. Schaaf testified that in January after the fixe 
tures were installed he went out to the building and looked 
them over; that he feund finger marke and paint marke on 
the fixtures and the lacquer wan affected; that he and 
another man spent two days in removing the finger marks 
and paint and relaequered the fixtures, and that they were 
in perfeat condition when he left them, William §. Ketehan 
testified that he was a lnequerer by trade and had been in that 
business for twenty-four years; that he saw the fixtures in 
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the factory and in January after they were installed in the 
building; that he washed off the lacquer and rubbed up the 
fixtures; thet he relacquered them with a brush; that when 
he left the fixtures he did “not think they leokea very bad.” 
On erosseexamination he said that when he got through ree 
lacquering the fixtures in January they were in first class 
condition, J. L. GCefinger, superintendent of the plaintiff, 
testified that he had been in the fixture business for twenty 
years; that he wap at the building after the fixtures were 
installed on account of complaint of the defendant and tried 
te make them satisfactory; that he told the defendant that 
Plaintiff would put the fixtures in goed shape; that he 

sent workmen eut there two or three days to go over then; 
that the men were competent workmen, but he did not see the 
fixtures after they were refinished, He further testified 
that the trouble with the fixtures in the first place was 
that they were not properly handled when they were assembled 
and installed in the building. 


From the foregeing it appears that only two of 
the witnesses whe testified on behalf of the plaintiff saw 
the fixtures after they were finally refinished, and we think 
m oureful consideration of their testimony shows that the 
fixtures were not in good condition when the work was finally 
completed. ‘pon 2 eareful consideration of all the evidence 
in the record, we are clearly ef the opinion that the finding 
and judgment of the trial court ie againet the manifest weight 
of the evidenee, And, since the evidence shows that it would 
cost more than the balance claimed to be due to put the fine 
tures in perfect condition, the plaintiff is net entitled to 


regover, and the judgment of the Municipal Court of Chicage 
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ORR-LAUBENHEIMER 30O., 
a corporation, | 


9131.4. 653 


APPEAL FACGM 


Appellant, 

Ve. 

MUWICIPAL COURT 
CF CHICAGO, 


LOUISVILLE & NASHVILLE RALLe 
. ROAD @O., 


BR. PRESIDING FUGTIC™ C'CONBOR delivered the 
opinion of the oourt. 


Plaintiff brought suit againet the defendant te 
reeover $516.10 ae damages resulting from delay in the shipe 
ment of a car of bananas over the defendant's line, The case 
was tried before the court without a jury; there was «a finde 
ing and judgment in favor of defendant te reverse which plaine 
tiff prosecutes this appeal, The record is very much cone 
fused. Counsel for plaintiff states in his brief thatthe 
only muen tion in dispute was the time of thearrival of the 
ear of bananas at Rome, Ceorgin. 


The reeord discloses that plaintiff at Nobile, 
Alabama, loaded o car of bananas in one of the defendant's 
cars, and on that date defendant iscued a bill of lading, 
whereby it agreed to transport the ear to Rome, Georgia. 
The evidence introduced en behalf of the plaintiff tended 
to show that complaint was made to the railroad company 
thet there was a delay in the transportation of the ear, and 
that when it arrived at Home the bananas were frosted and of 
Little value, Om the other side the defendant introduced 
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evidence that tended to show there wae no delay in the transe 
portation of the bananas; that imnediately upon the car's 
arrival at Rome, it wae delivered to glaintiff, but that 

the plaintiff delayed two or three days before the bananas 
Were unloaded and there was further evidence introduced on 
behalf of the defendant that no complaint was made by the 
Plaintiff that bananas were damaged. 


Plaintiff eomplaine of the ruling of the court 
on the admission and exelusion ef evidence. All of the 
testimony was by depositions, and on the trial « witness 
for the plaintiff in answer te the question as to when the 
@ar arrived in heme, eaid: “Aecerding te the records the 
car was thipped November 27, 1912, and arrived in Rome, 
Georgia, December 4, 1912." Defendant's counsel objected 
to this on the ground that the record was the best evidence. 
The objection was sustained and the answer stricken cut. 
It is clear that the ruling of the court was correct. The 
witness wae then asked; “{. How long after the arrival of 
the oar at Rome, did you inepect the anme? A, Immediately.” 
This answer on objection wae etricken out, for the reason 
that the dete of arrival had not appeared, Where the only 
testimony of the witness in fixing the date of arrival 
was such as was shown by the record, and that Was stricken 
out, smanifestly no time efarrival wae fixed, and te say 
that he imaediately inspected the ear after arrival in 
such ease is meaningless. 


Counsel for plaintiff say, ae we understand it, 
that the record referred to by the witness: was a freight 
bili showing payment of the freight. This bill was intro- 
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duced in evidences, and it appears that it is ma bill fer the 
freight prevented to the consignee of the bananae at home, 


and is dated December 4th anc was paid on the same day, and 


it ie argued thet this indicates that the car arrived om 

that day. It aleo appears that a wayebill for the ear was 
iseued at inmen, tieorgia, ‘whl oh appeare to be an interned 
date point between Nobile and Nome, and the date of the wnye 
bill, as given in the margin of the freight bill is December 
2nd, and it is argued that the payment of the freight on Dece 
ember 4th indlestes that the ear arrived in Rome on that day, 
and that the dete of the way-bill shows that the ear on Deceme 
ber 2nd had not arrived at Keme, The latter eentention seeaus 
te have been made for the firet time in thin court. But in 
no event cen we take judicial notice that the day the freight 
wae paid war the day the enr arrived, nor that the ear was at 
inmon, Georgia, at the time the wayebill wee issued at thet 
place. Ye think neither of these facts warrant the conclusion 
that car arrived at Rome on December 4th, 


On behalf of the defendant the depogitionsa of twee 
witnesees were read, and at the time they were taken ne one was 
present representing the pleintiff. Counsel for plaintiff, 
after the depositions were read, sade a motion to strike out 
certain questions and mnawers, The motion was overruled, The 
first witness tertified "4. Yas a car delivered by the Southern 
fnilroad feompany to Stamps & Company on or about Hovember 29, 
1942, Af\s0, doseribe the oar by initiale and number? A. Cor 
TRE 306456" (that means refrigerating ear). “THE Cer 30456 
delivered te Staupe & Company afternoon of November 29, 1912." 
4nd another witness testified: "q, Was a ear delivered by the 
Southern Hailway Company on or about Yovember 29, 1912, on the 
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team track at Home, Georgia? A. It wae. Q If so, state 
to whom thie car was delivered, deseribe the oar by initial 
and number? A. Gar THE 50456, delivered to Stampa & Company 
afternoon of November 29, 1912." The objection urged on the 
trial was that plaintiff wae not represented at the taking 


of the depositions; that the answers were conclusions in 


stating that the car was delivered to the consignee. We 


think the objection wae too late and should have been made 
when the depositions were taken, or at the latest, when they 
were filed a motion to supprese should have been made. These 
two witnesses also testified that on December 2, 1912, after 
most of the bananas were unloaded, a new bill of lading wae 
issued for the transportation of the balengeof the bananas 
in the same ear from Home to Dalton, Georgia. 


¥rom the foregeing it appears that plaintiffs cone 
tention was that the ear arrived in Rome on the 3rd or 4th 
of December, and the only competent proof in the record is 
that on one of those dates they opened the car. On the 
other hand two witnesses testified that the car arrived on 
the afternoon of Movember 29th, and was delivered at the 
same time. It is conceded that if the car arrived at nome 
on the 29th there was no delay in the transportation, Since 
plaintiff bases his elaim on the fact ef delay in transportation, 
he has not proved hie case, for hie evidence only tends te show 
the date the car was opened, Moreover there is no evidence 
ef any kind that delay, if any, caused the damages elaimed. 


The judgment of the Municipal Court of Chicago is 
affirmed. 
APFIRM=D. 
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pollees, APPEAL PROM 
MUWISIPAL COURT 
OF CHICAGO, 


Appellants. 


UR. PREALDING JUSTICY! O' CORNER delivered the 
@pinion of the court. 


Plaintiffs brought eait againet the defendants to 
recover the purchase price of certain clothing sold by plaine 
tiffe to defendants, There wae a finding and Judgement in 
favor of plaintiffs for the amount of their claim, $473,.5¢, 
te reverse which d«fendonte preoseoute thie appeal, 


The reeord diseloses that plaintiffe were wanufacture 
ere of clothing in New York City, and the defendente were in the 
business of selling clothing in Chicege; that a representative 


% 


of the defendants enlied on plaintiffs at their New York d 
Place of business and purchased the bill ef goods in question, | 


2 
A written memorandua in duplicate wac unde chowing the style, 
eoler, price, ete, | The gale was by sample, the plaintiffs exhibite 
ing samples of the goods to defendants' representative, Aftere 4 
wards plaintiffs manufactured the geods and sent themte the | 
defendants, The defendants refused te accept them, saying 
that the material was not the same as the sumples eubsaitted, J 
but wae much inferior te it. fhe enly point in controversy 
in thie court ie whether the muterial furnished was of the 
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kind and quality of the samples, We have carefully examined 
all the evidence in the record, Two witnesses testified hy 
deposition om behalf of the plaintiffs that the material 
furnished war the same as that of the samples. The repro 
senative of the defendants who took the order and whe examine 
ed the goode in New York, testified that the material in the 
goods was greatly inferior te the material in the sauples 
submitted; that part of the agreement wee that the materials 
out of which the goods were to be made wan to be made by 
Poretwan & Hoffman, manufacturers of clothing material, and 
that the material furnished was not made by there parties. 
On behalf ef the plaintiffs the testimony wan that there 
Was no such agreement, end that neo particular manufacturer 
wat mentioned, The itemized bill of goods does not «tate 
that the material was to be manufactured by any garth ouley 
pereon or persone, and upon a consideration of all the evie 
dence in the record, we are unable to say that the finding 
of the trial court in faver of the plaintiffs is manifestly 
agninst the weight of the evidence, 


The judgment of the Municipal Court of Chicage 
is affirmed, 


AFFIRMED, 
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GUPERIOR COURT, “ae 
Soak =OCUHTY. 


HR, SUATICe TAYL.CH delivered the opinion of the 
court. | 


The plaintiff, Henry Peter Larsen, having been 
injured getting off a street oar belonging to the defendant, 
Ghisage Railways Company, brought suit for damagen and ree 
covered a verdict and judgment in the sua of 91500,00, This 
appeal is taken therefrom. 


The declaration alleged that on January 13, 1014, 
the plaintiff bearded an “ast bound ear of the defendant at 
the intersection of Yertyerighth street and orth avenue and 
decane @ passenger thereon, hie destination being Shipple 
street; that it became the duty of the defendant when the 
@ar arrived at the intersection ef Yhipple street “to give 
the plaintiff an cprertunity to eafely slight therefrom 
and then and there to etop the said strest car a reasonable 
time to enable the plaintiff so te slight therefrom safely 
as aforennid, Yet the defendant did not regard ite duty 
or ure due gare in thet behsifbut on the contrary thereef 
upon the arrival of the street oar at the intersection ef 
Korth avenue and Whipple street * * * and while the plaine 
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tiff with all due sare and diligenee was then and there 
about to alight therefrom, the defendant carelessly and 
negligently caused the enid train to be euddenly ond 
Violently started and woved and therehy the plaintiff 
was then and there thrown with great feree and vielence 
from the seid ear to and upon the ground there. * 


The defendant pleaded the coneral isewe. 


The accident eaourred in the neighborhood of 
six o'cleek on the evening of Janvary 13, 1914, at Herth 
avenue and Whipple street. North avenue runs east and 
west and Whipphe street rune inte Yerth avenue from the): 
north but net from the south, On the south is the bounde 
ary line of Wumbelt Park, The street where the plaintiff 
get off Was paved with asphalt and at the time, wae slip. 
pery from ice and enow, 


The plaintiff was a man sixty years of age and 
an euployee of Pettibonestuliixen Sompany, ankers of 
railway supplies, where works were loosted near North 
avenue and Fortyeseventh street. After finishing hie work 
On January 13th, 1914, the plaintiff together with one 
Newberg and some other exmpleyees of the factory, got on the 
car at Yorth avenue and Kilpatrick street? The plaintiff 
and Newberg took seats in about the center of the esr, 

The evidence of Newherg in to the effect that when the 
Gar got pret Albany avenue he pressed the signal button 
end that the plaintiff walked to the resr platform that 
the ear stopped for mbout a second at the west side of 
Whipple street and then started up ogein; that before the 


ear stopped the plaintiff walked tothe rear platform; that 
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when the oar stepped the plaintiff wae on the rear platform 
right by the sonducter; that he did not sec him step down; 
that the car started up slowly and went about half way 
egress the street and stopped again. 


The evidence of the plaintiff, who testified 
through an interpreter, is to the effect that a little before 
they got to’ Whipple otreet he teld Newberg te press the 
button and that he did eo; thet when they came to Whipple 
etreect he got off and “juet when he etepped off the ear he wae 
knoecked down from the force of the car"; that the on otarted 
before he get on the ground; that the ear was stepped when he 
etarted to get off and started again while he waa getting off. 


On behalf of the defendant the conductor, Nencow, 
and two pascengere who were on the rear platform, Surandt 
and Blank, teetified that the plaintiff get off the ear as 
it wae atopping and that the omr only ran a few feet after 
the plaintiff stepped from it and fell, und that the ear 
made only one #etop at the ecene of the accident. 


The defendant sontends that the plaintiff did not 
prove the negligence av alleged in the deglaration; that the 
Glear weight of the evidence shows that he voluntarily alighted 
from the car while it was moving and coming to «a etop, and that 
*the proximate onuse ef plaintiff's injury wae hie foilure te 
exercise ordinary care for hin own safety in alighting from 


the oar under such circumstances. * 


The chief question is whether the testimony of the 
Plaintiff and Newberg, cr that of the defendant's witneseen, 


is to be believed, As the record comen before us the evidence 
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ef the sonductor and motorman and the twe passengers, Burandt 
and Blank, seemnm quite strong, and yet it may be that at the - 
trial as the evidence was presented te the jury it was only 
reasonable to give eredit to the evidence intredused on bee 
half of the plaintiff. Upen = careful analysis of the evidence 
we do not feel justified in coneluding that the verdict wns 
manifestly against the weight of the evidence, 


It iefurther centended by the defendent that the 
trial court should have granted a new trial on the ground 
that the plaintiff failed to exercise ordinery sure for hie 
own safety. it wae the theory, however, of the plaintiff's 
sase that hie fall wan caused by the car starting up when he 
wars in the set of slighting anc that the evidence sufficiently 
eutablished that fact. The qusetion of contributory neglie 
gence « having in mind the evidenes on behalf of the glaine 
tiff as to now the accident happened and which the jury 
evidently believed and which we think is eufficient = does 
not arise. 


Purther, it was contended that the judgment should 
be reversed on the ground thet counsel for the plaintiff in 
hic argument te the jury on these different eceanions nade 
certain prejudicial and improper remarks, There in no doubt 
that the remarks referred to were improper, but after carte 
fully eonsidering them, we are of the opinion that, under 
the siroumetances, they do not justify a reversal. 


There being no material errer in the record the judge 
ment ie affirmed, 
APFI REED. 
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a of 
UR, TUBVIOY TAYLOR delive the Qpinden of the 
oourt, 


Be On Maren 10, 1918, on faotion of the appellant 
thie cause and general number 24036 were goneolidated 

on one set of abotracte and briefs te be filed in sase 
a Me. 24056", It follows, therefore, that the opinion in 

“ue general number 24036 (to which referenee ie made) is 

 « @eedwive of the instant eose, The judgment is acuordingly 
SF: weverwed and the cause remanded, 





REVERSED AND REMANDED. 
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GRUBVIEVE M. GOODWILLIE, 
Apoelles, 


MUNICIPAL cova? 


OF CHICAGO, 


BR. JUSTICE TAYLOR delivered the opinion of the 


court. 


An electric automobile belonging te the plaintiff 
having beendemaged! by an automobile belonging to the de- 
fendant and the latter heving thereafter, as cisimed by the 
Plaintiff, promised to pay the cost of repairs, the pleine 
tiff brought suit and resovered a judgment in the trial court - 
without a jury « in the sum pf $302.25 and costs, From that 
judgment thie appeal is taken. 


The plaintiff's statement of claim alleges that; 


"Defendant wat possensed of a ovrtain touring 
automebile whieh was then and there being driven by 
the chauffeur for said defendant, by end in behalf 
of said defendant, and was carelessly, wrongfully 
and recklessly driven and run into the electric 
automebile of the plaintiff, damaging the same; that 
plaintiff thereupon called upon the said defendant 
and eaid defendant informed the plaintiff that the 
said touring ear so driven by his chauffeur, belonged 
to him and then and there promised te pay for the dame 
age to plaintiff's machine, and thereupon requested 
the plaintiff to deliver the ssid mnchine to the 
Woods Motor Vehicle Company and te have the same re- 
paired and to obtain a bill for such repairs and that 
he the said defendant would pay the expense ef such 
repairs; that the reasonable value of such repairs 
is Three itundred Two and 28/1006 ($302.25) bollars, 
for which defendant is liable to plaintiff.” 
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The defendant in his affidavit of merits alleces 
that the plaintiff's automobile was not properly Lighted; 
that it wae damaged by an automobile of a third party, and 
denies that any automobile belonging te him wan then and 
there driven by his chauffeur for him, and denies “that any 
automobile belonging to him war then and there csarelesely, 
wrongfully and recklessly driven and run inte the electric 
automobile ef the plaintiff’ and denies that he promised, 
ae alleged in the statement of claim, to pay for the dame 
ages to plaintiff's machine or any part of smid damage. 


On February 27, 1917, about eight o'cleck #.M., 
the plaintiff Genevieve Goodwillie, the owner of an @lece 
tric automobile, left the nadhine standing in front of the 
Wallers building, near 44th and Drexel, “on the right side 
facing Seuth" and very elose to the curbing, with the rear 
and side lights lighted, Shortly afterwards ene Cupp, the 
chauffeur of the defendant, T. G. Warden, driving a car 
which had been bought and was licensed by the defendant, 
ran into the electric, turning it around in the street 
and sericusly damaging it. ‘The chauffeur driving the 
limousine immediately after the collision started South 
and apparently undertook te get away without being dine 
eovered. The back of the electric was smashed in and the 
batteries were seattered about the street, the steering 
rod was bent and there was other damage, The plaintiff 
ealled up the Fashion Garage at Slat Street and Sottage 
Grove Avenue, where she wee accustomed to keep her e¢nr, 
and requested them te get it and take it te that garage, 
which they did. Yhree or four days afterwards the plain- 
tiff went to the office of the defendant and had « talk 
with him in regard to the accident. 
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The evidence of the plaintiff is to the effeot that 
the defendant told her “that he did'nt wieh the Fashion 
Garage Company to fix it because they charge too much"; that 
"the best place to put it was in the Weods where it had been 
made and te have it fixed and send the bill te him and he 
would pay it"; that she then hed the car sent from the 
Fashion Garage to the Woods place; that it was put in first 
Glass running order; that the repairs coset $302.25; that the 
defendant then said he would net pay it; that the defendant 
wae very deaf and she head a hard time making him understand 
what she said; that the defendant hilan ear tube or sone 
thing of that kind. The evidence of one Foley is thet in 
conversation with the defendant's otieuffeur after the accie 
gent the latter said that “he had been coming from a funeral 
or something and had « lot of flowers in the front of his 
ear in the d¥iver's compartment, az the flowers had fallen 
eff the seat and he was leaning down to pick up those flowers # * * 
he lost control of the car and it smashed inte the machine,* 
The evidence of the vitnese Warden, the defendant, is that 
he owned the limousine; that it was used entirely for his 
wife's driving; that during the week of Yebruary 27, 1917, 
he did not give Gapp, the chauffeur, any orders or have any 
gonversation with him; that be did net know anything of the 
eollision until the next day; thet a few daye afterwards 
the plaintiff enme to his office to see him; that as he could 
not hear her he went out end brought in a clerk, Ur. Pollard; 
that he did net know what she said; that he did not hear her; 
that he did not tell her at that time to send her ear to the 
Woods Gempany and have the bill gent to him andthat he would 
pay it; that the Woods Company sent him an estimate and a 
bill afterwards; that he went over the next day to the Fashion 
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Garage te see the electric machine, whieh he found wae all 
Guashed up; thet he never had eny work done at the Fashion 
Garage; that he dees not know how it happened that the bill 
from the Woods people came to him, 


Pollard, a witness fer the defendant and who wan 
the latter's bookkeeper, testified that when the plaintiff 
Galled he took her into the defendant's effiecs and left 
her and that the defendant came out and asked him to atep 
inte his office and find out who the lady was ond wet she 
wanted; that the plaintiff then told him that the garage 
people would not make any repairs on her eax without authore 
ity fer the payment of the expenses; that he repeated that 
to the defendant; that the defendant then eaid to the plaine 
tiff “I have nothing to do with the repaire te your ear"; 
that the defendant did not say anything sbeut having the 
Gar sent te the WoodsiHlectricCoand having the bill sent to 
him ond thet he would pay it. On cross examination, however, 
he said that the name of the Yashion Garage and the Woods 
Wlectric Co. might have been mentioned, The evidence of 
the witness Syrne is to the effect that he wae present when 
the plaintiff and Pollard eame out of the defendautte office; 
that the plaintiff then told him that the defendant had ree 
fused te have anything to de with the repairs of her oar. 


On Pebruary 5, 1916, the trial judge, without a 
jury, found the iseues against the defendant and entered judge 
ment in favor of the plaintiff and against the defendant for 
damages in the sum ef $302.25, together with the sents. 


It is eontended by the defendant; (1) that he wae 
nét liable in tort, and that as te the oraleontract, the evie 4 
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lhe 
denee fails. 


We are of the opinion that the evidence sufficiently 
shows that the defendant was linble for the tortious act of 
the chauffeur. The evidence is overwhelming that the chaufe 
feur carelessly, wrongfully and recklessly, as set forth in 
the statement of claim, ccllided with the electric automobile 
of the plaintiff and also thet as a result the plaintiff's 
automobile wee damaged to the extent of the amount of the 
judgment. Refendent claime thet the autemoblle driven by his 
chauffeur was used entirely for his wife's purpeses; that dure 
ing the week within which the demage wae done he did not give 
the choeuffeur any orders or have any conversation with him, and 
thet he did net know anything ef the collision until the next 


any 


The plaintiff, having proved that the automobile 
which did the damage belonged ta the defendant and was driven 
by his chauffeur, and thet the injury was caused by careless 
and reckless driving on the part of the chauffeur, establiched 
& prima facie ease. if the defendant desired to show that 
the collision teok place while the cheuffeur was driving for 
some purpose that did not pertain te the particular duties 
of his employment, he was bound te introduce sufficient evie 
dence to overcome the presumption which arises from the ade 
mitted fact of ownership and eaployment ef the chatiffeur. 
if a chauffeur driving an automobile is net acting for the 
owner the latter in order to take advantage of that fact 
must make sufficient proof thereof in order to overcome the 
normal presumption which arises by reason of ownerghip and 


eaployment. Berry on The Law of Automobiles, Ceetion 615; 
Marshall y. Taylor, 169 Me. App. 240; Shamp vy. Lambert, 142 
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Me. App. 578; Mackey v. P.% W.d. Traction co., 227 Pa, St. 488, 


We are of the opinion that the evidence sufficiently 
shows that Cupp, the cheuffeur, was employed by the defendant; 
that the automobile which he was driving belonged to the defend 
ant, and thatthere is no evidence of importance even tending te. 
show that the chauffeur at the time of the collision was not 


driving pursuant to the duties of hie employment. 


Ae to the claim that the defendant after the collision 
and the injury te the plaintiff's mutemobile orally undertook 
to pay the cost of repairs, that of course becomes immaterial. 


The statement of claim sets up two causes ef action; 
one in tort and one based on » promise to pay. The affidavit 
of merits denies beth and is in the nature of a plea ef the 
genersl issue, and else a plea in confession and avoidance; 
ne objection, however, has been made on that ground, and as 
the tort was proved ae alheged the plaintiff wee entitled to 
recover. 


Finding ne error in the reoord the judgement is 
affirmed. 


AYPIAMED,. 
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Appellee, 


COOK CCUNTY. 





me Appellants, y 
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MR. JUSTICE TAYLOR delivered the opinion of the 


court, 


On Auguet 4, 1916, the plaintiff, Charles Diesaner, 
brought suit in the County Court on « promisnery note in the 
gum of $306,00. The defendant pleaded the general issue and 
payment. On Cctober 22, 1917 in the County Court the case 
was called for trial and a continuance wes requested by one 
Cohen the attorney of record for the defendant, The reason 
given wae that it was impossible to get ocrtain witnesses. 
The attorney for the plaintiff objected on the ground that the 
ease had been on the call for a week or more. In the dige 
cussion ef the motion the court said “it has been eslied 
practicenlly every day for several days. As I understand 
it thers wasn't any intimation here this morning at the time 
it was indiested by the court that thin case would be set.” 
Vurther, upon the statement of lr, Cohen that he had a pore 
fectly good defense and all he wished was three or four days 
more time, the court then said, “you may have the best defense 
in the world but — is the time to put in the defense, we 
would not have any ssvurance of transacting any business if 
cases whould be tried in this manner.” The trial judge, then, 
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“Re 
after announcing that it was the practice of the court te 
extend the utmost indulgence, stated that it would be 
"absolutely unreasonable" te grant a continuance and ordered 
that the cause be disposed of then; accordingly, a jury was 
@mpanelled. Cohen, meanwhile, went te the telephone and then 
returned and ntated that he had communiented with Stein and 
the latter said that his wife ware taken te the howpiteal the 
week before; that although he, Cohen, was the ettorney of 
record he war not the attorney for the defendant; that he, 
himself, knew very littie, if anything, about the conse, 


The court then ordered the gause te proesed, and the 
promissory note and other evidence was then introduced, showing 
that there was due the plaintiff the sum of $411.50. The 
jury were thereupon inetructed to render a verdict in that sum, 
which they did; whereupon judgment was entered against the 
defendant andeubsequently thie appeal was taken therefrom, 


On October 30, 1917, notice was served upon the 
atterney for the plaintiff that on the following day he would 
meve that the default be vacated and set apide and the cause 
set dom for trial. With that notice there wae served affie 
davite of Myer J. Stein and Waurice G; Cohen, the latter being 
the attorney of record. 


The affidavit of Myer J. Stein « whe was not the 
attorney of record e sets up, among other things, that he 
was “the counsel fer the defendant"; that the enuse was called 
for trial for the firet time on October 22, 1917; that “at the 
time when this care wan on the onlendar and for alment the 
entire week*, he was unable to be in court because of the 
serious illness of his wife, and wae not only absent from 


hie office on that account but would have been unable during 
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that week to haveundertaken the trial of any ease; that the 
defendant was one of his clients and at the time the suit 

was instituted one Maurice @, cohen, an attorney in his office, 
filed on his, Myer J, Stein's, behalf, and in his, {Gohen's) 

Own name, an appearance as attorney for the defendant and did 

so with his, Stein's, consent; that when the cause wan called 
for trial he, Stein, asked Cohen te appear, and agk for a cone 
tinuance; that the defendant has a good and substantial defense on 
the merits of the action; that as the cause was called for trial 
for the first time and no continuance had previously been asked 
or given, the defendant requests that the judgaent be vacated 
and set aside, 


The affidavit of Maurice G, Cohen sets forth, sube 
etantially, that at the time of the commencement of the 
action he was asked by Stein to file an appearance on his 
behalf; that he was not engaged as attorney to try the 
iesues; that when the enune wae @nlled to trial on Cctober 
22, 1917, he was in court and asked for a continuance; that 
he was diligent in taking onre of said eaee “but on account 
of the facta heretofore mentioned in the affidavit of vyer 
J, Gtein he wae unable to be ready for trial"; that the dee 
fendant hae a good and meritorious defense and asks that the 
judgment by default be vacated and set aside. On November 
17, 1917, the motion to vacate wae heard and denied, 


The application for the continuance was not in 
conformity with the requirements of section 62, chapter 1106, 


“hay 


Hurd's Revised Statutes. Neither diligence, nor what the 
evidence consisted of nor the place of residence of witnesses 
was shown. The question then remains, did the trial judge 
abuse his dissretion in refusing subsequently to vacate the 


Stites 5 - 3 
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judgment? The attorney, who wae actually the attorney ef 
record for the defendant, set up in hie affidavit that he, 
himeelf, entered the appearance of the defendent merely for 
the convenience ef one Stein who was at that time the 
actual attorney in fuet for the defendant and that ‘tein, 
ewing to the iliness of hie wife, was unable to appear in 
court. The cause had been on the trial eall for more than 
a week. in neither of the supporting affidavits are there 
any detailed representations of fact showing the nature 
an character of the alleged meriterious defense. it is 
the law that, upon an application te vacate oan ex parte 
judgment the supporting affidavits shail set forth such 
facts that, if proven, will justify the inference, that 
there is a meritorious defense. Crossman y, fohbleben, 
96 111. 537. in the instant ease the affidevit merely 
stated the conclusion that the defendant had a meritorious 
defense, Obviously that ie insufficient, Considering ali 
the cirewastanees and having in mind the legelprinciples 
applicable therete an@emindful of the indulgence that 
should be shown, we are of the opinion that the trial 
court was justified in refusing the continuance and in 
entering and refusing to vaeate the judgment. 


Pinding no material error in the record, the judge 
ment is affirmed, 


AFFIRMED. 
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i Plaintiff in up 
4 F BRAOR TO 
* MUNICEPAL COURT 
' | OP oHrcage, 
JOSEPH RIDIKOS AND.  zpeAzUS MAIN ‘ 
| Defendants An urror,. 
\ f 
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ail 


MA. JVSTION THOMSON delivered the opinion ef the 


This wae an action by the plaintiff benefit seciety 
againet the two defendants whe were sureties en a bend which 
had been given by one John Petkus, aw treasurer of the seciety, 
in which the plaintiff sought te recover $695.65, the amount 
for which the said Petkus hed failed te account, ae such 
treasurer, The issues were presented to the court without 
@ jury. The trial ceurt found the issuer fer the defendant 


‘gnd entered judguent againet the plaintiff fer corte and from 


that judgment the plaintiff hae appenied, 


John Petkue, the prineipal in the bond sued upon, 
had succeeded himnelf ao the treasurer of the plaintiff society 
for several terns, The defendants were sureties upon his bond 
during the last one of those terms, It is their contention, 
that during his last term as treasurer, vetkus had paid cut 
for the benefit of the secicty, more than he had collected 
se ite treasurer during that peried and that his defaleation, 
if any, had oceurred previous to the beginning of his last 
term as treasurer and that inasmuch as the bend on which 
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they were sureties wae given at the beginning of hie last 


term and covered only that period, they are not liable. 


Counsel for the defendants insisted that it was 
incumbent upon the plaintiff as a part of ite prime facie case 
to present evidence tending to show thet the alleged defalgne 
tion oecurred during the peried covered by the bond on which 
the defendants were sureties, This im net the lew, In a suit 
against the obligors on much a bond, the fact that the dee 
faleation oceurred previous te the beginning of the cure 
rent term for which the bond wae given, if such be the fact, 


ie a metter of defense and the defendants have the burden of 


entablishing it. Stern vy. The Peeole, 96 111. 475, 430, 


Such a defense, however, would not defeat the action 
if the treasurer's accounts, at the o. se of the term preoed- 
ing the one in connection with which the bend in suit was given, 
were to the effect that he then halon hand euch funds as he 
was properly chargeable with, and he made a report te the 
society and an accounting accordingly, such report and acecsunte 
ing being contrary to the fact. Sartlett vy. Wheeler, 195 111. 
445, 455; Stern vy. The People, 96 111. 475, 486; Moreley vy. 


Town of Metamora, 78 111. 394; Roper ¥. Sangamon Lodge, 91 
Til. 518. | 


In Stern vy. The People, the wurt refers to the case 


Moreley v. Town of Matamora, 78 i111. 304, and distinguishes it 
from that cane saying, that in the Meoreley case, "the defaulte 


ing officer made his report at the end of hie first term, showe 

ing a definite swa remaining in his hands ae his own successor. 

The report was approved by the auditing beard, whesee duty it was 
tO @¢xXamine the same, and the sureties on the second bond had 


notice of what the record dicclered in that respect. It was 
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a reagonable conclusion that they aeeumed by their suretyship 
the obligation that rested upon their principel, as appeared 
by hie own report on file at the time they entered into such 


obligation." gwishe# y. Zidelity & Deporit do, of waryland, 


164 Ill. App. 243, is to the same effect, 


However, in the court below the ease went off on 
another point. The trial judge tock the view that the core 
porate society which was the obligee named in the bond, was 
mot the proper party plaintiff, but that the one who had 
succeeded Petkus, as treasurer, wae the proper party to 
bring suit, and on that theory the court sustained objections 
te all offers of proof made by the plaintiff in support of 
ite case. Guch action on the part of the trial court was 


error. The People vy. Hart, 280 Ill. 345, 351-552. 


After the trial court had made this ruling, counsel 
for the plaintiff went ahead and made such offer of proof 
as he conceived was proper and sufficient to make out a 
prima fagie case and in this sonsection the court made 
rulings on a number of objections and although not necessary 
to a decision on this appeal, it is urged that we pase upen: 
these matters as a guide to the trial court upen a retrial. 
This we believe would not be proper and further iz hardly 
pessible, because there is nothing in the record te indicete 
that the various offers made by the counsel for the plaintiff, 
made up his entire case and as to many of these matters, the 
reeord is insufficient to preperly preserve the point. 


We might add, however, that plaintiff's metions te 
amend, by adding an additional party defendant and also by 
correcting the name of the plaintiff society as it appeared 
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in the amended statement of claim and should have been allowed. 
in asking leave to mnke the last amendment the plaintiff was 
not seeking to substitute one corperation for another as 

party plaintiff, but werely amend, by correcting the name of 
the plaintiff ae alleged, The party plaintiff remained the 


game after the amendment as it was previous to the amendment. 


Malleable iron Range Go. Ye Rusey, 244 111, 184; gongrees 
Sometruction Co. y. Faron Go., 199 Ill. 398; 2 
Bloan, 125 f11. 72, 77; AESESE We LEN a 262 Ill. a 
Berens y. Walder +» TLL. App. Firet District 
#23546 opinion filed April 24, 1918. 








Por the reasons stated, the judgment of the Municipal 
Gourt will be reversed and the ense remanded te that court 
for further proceedings not inconsiatent with the views expressed 
herein. 


REVERESD AND REMANDED, 
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e 
} Defendant inéZrror,) . 
1 : ( ) ERROR TO 


ff MUNICIPAL COURT 
f oF cHIcace, 
f f 
y aintitt in Error. 

ff 


¥ 


MR, JUeTION YHOM@OM delivered the opinion ef the court. 


The plaintiff brought suit on several prominesery 
notes of which the defendant was the maker and in which the 
Plaintiff appeared an payee, av alleged in the verified etatee 
ment of claim. 


The defendant filed an affidavit of merits by his 
agent, stating that he verily believed that he had a geod 
defense te the suit, upon the merite, te the whole ef the 
Plaintiff's demands, The affidavit then proceeded as follows: 
*Affiant further states that the defense of the defendant te 
Saideuit is as follows; 


Yor a firet and separate defense;- That the certain 
: papers set out in the statement of claim are not the specific 
papers upon which a recovery can be had herein, and which 
papers were executed by defendant. 


For a second and separate defense;e That the plaine 
tiff is not the proper party in intereet and is not the legal 
owner of said notes, and therefore is not indebted to this 
Plaintiff in waid eum or in any sum, whatsoever.” 
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A trial was ha@dbefore the court, without a jury, 
resulting in » finding for the plaintarf, follewed by a 
judgment in the sum of $520,135, from which the defendant 
has appealed, 


The firet point urged by the defendant is that 
the trial court erred in denying his motion to strike the 
ease from the trial call, 


It appears from the record that the defendant proe 
@ured a change of venue when the case first appeared upon 
one of the Municipal Geurt salle, Wpon the change of venue 
being granted, the case went te the Chief Justice for ree 
assignment and upon motion of plaintiff, by counsel other 
than the counsel of record, in the onee, it was reeaseigned 
and again appeared upon one of the court calle. Tne reeord 
further indicates that the defendant, thereupon, moved to 
strike the esse from the latter enll on the ground thet 
it wae pleeed there on motion of counsel purporting toe ree 
present the plaintiff, who was net counsel of reeord, without 
the filing of any substitution of attorneys. This action 
wae denied, after which the substitution of the attorneys was 
filed, When the esse was shortly thereafter reached for 
trial, defendant renewed his motion and it was again denied, 
and it was thie action of the trial court which defendant 
now ageigns ae errer. Although the substitution of attore 
neys should have been filed, before any etepe were taken by 
counsel teking the place of the criginal counsel in the case, 
the action of the trial court in overruling thie metien eannet 
be coneidered as error, 
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It io further urged by the defendant that his 
affidavit of merits having specifically put in issue 
the execution of the notes and the question ef plaintiff's 
ownership of them, the burden of proving these matters 
epecifically, was put upon the plaintiff and the proof 
faile te establish there points by a preponderance of the 
evidence, 


At the time the case was tried, defendant was 
in court by hie counsel. After the motion aade by the 
defendant, above referred te, was overruled, the olaintiff 
introduced the notes in evidenee and testified as to the 
amount of interest due, and rested, The defendant intreduced 


no evidence, his counce) stating that they were going to 


stand upon the point raised hy their motion to strike the 
case from the call, That being the state of the record the 
defendant is not in position to urge in thie ceurt fer the 
firet time that the evidence was insufficient te warrant 
the finding of the court. 


It may be added that the affidavit of merits is 
wholly inadequate to interpose any special defense. The 
paragraphs of the affidavit, quoted above, are a mere let 
of words and do not amount to either a denial of execution, 
or of the plaintiff's ownership. On the record the plaine 
tiff made out e prima facie case and the defendant having steod 
silent, and introduced no testimony at all, resting his case 
upon the point made in the motion above referred to, the 
entering of the judgment againet him wes proper and it will 
therefore be affirmed. 


APYIRUED, 
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Appellee, Ps 
« ADH CALI 
ms \ grncurt cower, 
4 : 
GOK GouHTY, 
THLCAGO & 
RAILUAY COMPANY, 
ARP lant. 
. 
Mit. JUOYECE WREULOH delivered the opinion ef the 
«hurt. 


Thie is an appeel by the defendant Railway Company 
from a judgment entered against it and in faver of the plaine 
tiff, for the sum of $15,000 in a suit fer damages Tor persone 
al injuries euffored by the plaintiff ar a reeult of being 
etruck ty one of defendant's trains. The plaintiff wae an 
eapleyee of the defendant and when injured wae werking on a 
ateel viaduet known os the Bradley Street ridge, on one 
of defendant's main limes, in the dity of Chieage. 


This bridge or Viaduct carried « number of tracks, 
whieh ran north and south, The firet track em the weet wide 
ef the vinduet was a owiteh track, The next was known as 
track Ho. 1 and was used hy north bound Wieeensin Livirion 
trains, ‘The next track, “o. 2, was used by egeuth bound 
Visconein Division trains. The next track Wo, 3, wae used 
by north bound Silwauken Divinion trains and the next track 
Wo. 4, wan used by wouth bound Milwaukee Divieion trains, 
Bayona these tracks to the eagt were one er twa other ewitah 
tracka, The defendunt reiiway io what is known ae a left 


hand rend, that in, ite trains vun on the left hand track. 
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The plaintiff was working in @ gang ef about a deosen 
men, Ghipping rust frem the steel bed of the vieduct and in 
doing thie work the wen knelt or Gat om the ties or raila eo 
age to get at the parte to be chipped and cleaned. Thay were 
working on track Ne, 1, or the north bound Vieconsin Division 
track. 


Gn the day in question, two traine left the Chicage 
terminal at 1:30 7.H., whieh wae thodr achedule time for Lenve 
ing. One wae 4 Vilwaeker Givieion train and went north ever 
the Sradlay Otreset Sridge om track Ye. 3, at sbout twentyefive 
miles an hour, ebout « train length ahead of the other, which 
wae a Visgonein Division train on tragk Yo, 1. The latter 
approaghed the bridge at abeut twenty milee an hour. That 
the men working OW the bridge on track So, 1 did not beoome 
aware of the approach ef the latter train as sceon av thay 
should have, ie apparent from the fact that all the teatineny 
in to the effect that they all head te sove rapidly to get out 
ef the way, some jumping over the girders paralicling track 
Se. 1, ond sume running out at the ends of the bridge to ene 
Gup® b¢ing struek. They m}} got cut ef the way but one, the 
pleintiff, who wae the farthest san north in the group, When | 
he beoume aware of the train's mygproach, he jumped to the west, | 
but did not clear the train, which etrusk hie right are as it | 
pagseed, brenking it and enusing the injuries here complained ef, 


The defendant'a vole gentention on this appeal is 
that the damages avarded are exeensive. In suppert of this 
entention, three propositions are urged. 


The firet Le that the evidence shows that the plaine 
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tiff was guilty of eontributery negligener, ana the jury 

erred in met diminishing the dauages hy reason thereof, 

The action «ns brought under the Podernl Mmpleyers' Linbil« 
ity Act. While the defense of contributory negligence han been 
®liminated in all eases coming within that Aet, 4% prevides 
that “the dainges shall be diminished by the jury in pres 
portion to the amount ef negligence attributable te, the 
eaployee", axeept under certain girqumstoncer which are not 
invelved here, 


We have examined the testimony in thie recerd with 
great care, with a view to determining the alleged contribue 
tory negligenes of the plaintiff endwe have goncladed that it 
would net justify a dieturbanes of the verdict on thie ground, 


Trains ef the defendant company were pageing over 
the Bradley Street bridge every few minutes, There was more 
er leea ewitehing in the vieinity, It would be wholly ime 
possible for the won working on the “ridge te be adequately 
warned of the approach of treinm on the track upon which thay 
were working by requiring thew to depend upon the belie er 
whistles of the locumetives om such trains and therefore 
the defendent made other provision) for such warning. There 
was attached to the gung of workmen, one whewan termed o 
watelman, who was supplied with o shrill whietle, it was 
his sole duty to wateh for eppronching trains and by means 
of thin wiuestle, warn the men in time to ensble thea te get 
off the track and clear Of the train in order to aveid the 
danger incident te ite passing, There was another gang of 
mm working on one of the other tracks at this time. The 
plaintiff towtified that he was ompleyed by one Wolf, the 
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foreman of his gang, ond at the time me went te work Wolf 
told him that they had a watekman who would warn the men by 
blowing hie whistle when » train was appreaching., His 
instructions were further te the effect thot if upon leoke 
ing up, when the whistle wae blow, th watchuan was seen to 
be standing in the track upon which the sen were working, 
they were to know that « train was approaching on their 
track end the whietle wae « warning to thea and they were 

to imnediately get eff the track tut if ho war seen to be 
Standing in some other track, they need pay no further 
attention to the warning but would know that 4¢ had been 
intended ae « wignal ef the aogresch of a train on some other 
track and « warning to such men ae might be working on that 
track, The fereann, Wolf, wus a witnece ond altheugh he 
denied another alleged eumtom of the defendant, en which 
there had been some teatimony, he did mot deny the foregoing 
testimony of the plaintiff which wae corroborated by at 
igast one other workman of the gang, who tentified. 


The teotimony in conflicting ac te whether the 
watchoen blew hin whistle an «a werning of the approach of 
the train which struck the plaintiff, at ail, we says 
he 444 blew it. “e is corroborated by the firaaan of the 
Milwaukee Division train who testified that as hiv tredn 
passed over the Bradley Street Bridge he sew the #watehuan 
®tanding on track No, 2 and that he notieed that he wae 
not peying any attention to the train thet was appreadch- 
ing on track No. 1, #¢ he, the flreamn, whietled at the 
watchuan ae hic train posed and peinted back at the other 
train, whereupon the watehaen, etil) otanding on track 
Ne, 8, blew hin whistle, 





















TEP Mine 08. beww oat onte Heh fm hee, oI. AME 
OF amas ery ive Med maaan tnd en HAND 
 *, ssEtAoaONQUs MAW MRED 0 Roce Bddwaily 4 «mate 
“ons wage 82 tests F00%%9 ond oP aaeltwh ome towns 
ob Hous sa mnt a, ro eae 
spnberme otow ams edd fo ke amg Moared nde Re yt 
Fat, os paler ae Sl a: nn Pee 
SE Ye bean send 08 Shere 9 me soa, 
946d mins dw ed TY dnd dewey oilt Tho tug f 

; test ox Gee ow YAR eat ison oan A 
gibi tha a bette wer btu tor Qian eM de eokeae 
eit) bien mb Heed sr) KORORiiA attt to takagtel ie wid Wy 
Re a ee ee ee 
: tet ioe Zs foi sneer wit ns bee” 
Aiea wi 18 ante Sein 
Qudonmea? nett eed tam Sab oof \Yaremteued wmel goed be 
‘bal iosenedernee: now dalee MUeninte pa Ye. | 
bRLLAIN9 oft prema 6) 19 navatname HED. ten 


* 
is aie 


» oe 


Ot todvadw OF a yates tines “BE yyncnuitend oat” 
to design wit 6 auiucee a ba ath hiw wat wokd & 
wyee Of .Lie de Vihtalete edd Mowe Mohd 
de 20 muadeexat ote ct avderovottan ok ot * at wale 8 
Abwth wit mi Sad) Hostitend adv whats monuhwat 44 
Kawele dam odd won ot Sabet tend epsbaam aad 4 
oe ont tenis bopheiet wet Gil) beh & Om Maan wo 
siomevqgd saw Sade aborts ods ab wekscettn "oie atten, 2 
alo ta be loadin sramen ht alg Ws oa yd Cer ae 
iid ar? 24 shind bodied ome Bodiam mbety bk i Maculiaiale 
sowed oo gaibanye’ ‘Hee tecatogaw we mouuorosty ahaa 
“F et abeaiessero. 


a 








« be 


The plaintiff teetified he heard no whistle 
blewn by the watohaan but hie firet warning came when he 
heard the Weemoetive whietle whereupon he tried to get eut of 
the way but was unable to clearthe train entirely. in this 
he is gorroborated by several ef hire fellew workaen whe 
were witnesves, None of the workeen in the gung testified 
to having heard the watchmen blow hie whiietle. Even the 
foreman, Yolf, whe wae one of defendant's witneenes, temtie 
fied that he did not hear the watehmeanblow a whiatle, At 
the time, he war kneeling dewn at work naxt to the claine 
tiff and he cays, “the first | heard of the approach of 
the train wae © ehriek whintle from the engine.” He suye 
at this time the train wae 190 or 2060 feet away and we got 
up and jwaped ever the girder, Why pinintify did not do- 
Likewise dove net appear, Whether he became aware of the 
approseh of the trein et the sase time iz net clear, ne 
thing is certain « if the watebmen did blow bis whistle, 
he wan not indicating to the men, by his position, that 
@® train wae appronching on the track on which they wore 
working for he was over on truck No, &. Thin was impore 
tant for a curve in the track wade it difficult fer aen 
mt work down on the track todetermine thie question fer theme 
selves, The watelman tertifies he knew that these tve trains 
left the terminal et the came tine and that he war lLecking 
out for them, He says further that he had Juet blown hie 
whistle st a warning te a gang of carpenters at work on 
track Ne, 3, upon the approach of the Hilwaukee Division 
train. Gut if the fireman of that train ic te be believed, 
the watelmaan was caught of f hie guard by the approach ef the 
Other train and did not give such a warning of ite approach 
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an the men hud bees told would be given, But if the jury 
Concluded from all the tentineny that the watelaents whistle 
wae not blown at all and that therefore there bad been no 
adequate warning, we gould not say that their finding was 
agninet the manifert weight of the evidense ane on either 
theory therefore, they would not be called ugon to diminish 
the damages awarded by reason of any contributory negligonee 
on plaintiff's part. 


The second proporition urged hy defendant ie that 
plaintiff's injuries were inereased and ¢nhanend by reason of 
hig own nogligent conduct following the breaking ef his ara, 
and that the verdict imcludes damages for euch ingreneed ine 
juries, and it should therefore not be slowed te stand. There 
are two matters to which our attention hase been directed hy 
defendant, in support of thie preposition « first, there was 
ne injury to the quscquleepiral nerve while ihe plaintiff 
was under the care of the defendant's surgeon at “t. Lukes lespital 


‘one Ade arm was not paralysed when he left the hegpital on 


December 17, promining to return for further treatment, which 
he never did; and seoong, beginning in Catober and from then on 
to the time he left the hoapital in veeenber, he persivted in 
refusing te permit an epen operation and that this sontributed 
te his present cendition, 


it appears from the evidence that at the time of 
the trial of thie ease, the plaintiff was eufforing from a 95% 
paralysis of his right are, He had what war deseribed ar a 
typical oanse of wrist drep, which is e complete dreeping of 
the hand due to paralysis er severance of the musauloespireal 
merve. He sould mot extend his bend er etraidghtes out his 
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thumk or fingers, This, it was testified wan « permanent 
eondition which could never improve, 


Upon being injured on Supteuber 1, the plaintiff 
was taken te St. Lakes Nowpitel and theré wan under the 
eare of Dr. Hopkina, chief surgeon for the defendant company 
until December 17, when, Dr. Hopkins testified, he let the 
Plaintiff return to hie heme for the holidays with the undere 
standing and promise on his part, that he would return iuamede 
iately thereafter and submit to an open eperntion, He never 
returned to St. Luke's Hoepital, but on becember 20, he 
consulted Dr, Adams who later took him te the Yeat Suburban 
Hospital, where on December 28, he ware operated on by Dr, 
Oliver, 


br, Adame testified that when »« reweved the bandages 
from plaintiff's arm, on Secember 21 or 82, he found he was 
suffering from paralysie of the fore arm. Upon eperating on 
Degember 28, the sasculoespiral nerve was feund to > completely 
severed, 


It is aontended by defendant that this feature ef 
Plaintiff's injury must have been anused by something that 
happened after he left St. Luke's hospital on the L7th, and 
before he consulted or, Adams, It is shown by the teotinony 
that severance of the musculoespiral nerve preduces wrist 
arop immediately. Dr. Hopkins teptified that the plaintiff 
did not whew anyevidense of wrist drop at any time while he 
was under hiv oare and that all during thie time he could 
extend and reise his hend and fingers which is im eesible 
where there is a paralysie or severance of the mundulee 


Spire) nerve, Dr, Yepkins was correberated in this by « 
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Hospital nuree and four interner, whe garec for and had 


@cearion te oheerve the plaintiff from time to tine, 


On the ether band Dr, Adame and Or, Cliver teptie 
fied that when the arm wae opened up, the museuloenpiral 
nerve wae found to be involved in = masse of sony tlenue and 
when that had been removed, It was found that the nerve had 
been torn acress and sompletely sewered, ite ende being sbout 
® quarter of an inch apart, The testimeny showed that thie 
nerve in about the sise of a leed poneil. The end of the 
nerve nearest the body was enlarged and bulbous and the part 
below the injury wae atrophied. From thin condition and the 
prewence of the soar tiasue, the two decters laut referred to, 
guve it as their oplimion that the injury to the nerve was not 
a regent one, Ur. Adams teatifying that 11 hed provebdly been 
@ matter of a few weekn aad or. Oliver tewtifying that the 
indientions were that the break in the nerve had ocurred “some 
time before, « anyway a month vefore,* 


The tentimeny was further to the effect that the 
dnjury to plaintiff involved « fracture of the bene of the 
eight arm just above the elbow and the bone broke in such a 
wey as to leave rough, broken edges. During the time that 
Plmintif? was under the care of Dr, Hepkine, at ot. Luke's 
Heepitel, he made repented atteapts to bring the two onde of 
the breken bone into apposition hy the proces» of extension 
but wae mOt sueeesrful or only partially so ond that a proper 
union could not be brought about, due apparently te the pree 
senee of tiesue of some sort getting in between tim broken 
ends of the bone, Dr. Adame tentified that 4t is possible for 
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tinmh or fingers, This, it was teotified wan a permanent 
gondition which could never lupreve, 


Upon being injured on September 1, the plaintiff 
was taken te St. Lukeo Moapital ond there wae under the 
gare of Lr, Hopkina, chief surgeon for the defendant company 
until Desesber 17, when, Or. lepkine testified, he let the 
plaintiff return te hie heme for the holidays with the undere 
®tanding end promise on hie part, thet he would return lianede 
dately thereafter and submit te an open operation, He never 
returned to 5¢. Luke's Hospital, bat on becember 20, he 
eontulted Dr, Adams who later teok him te the VWeat Suburban 
Heapitel, where on becomber 28, he wae operated on by Or. 
Chiver, 


Dr, Adsase testified that when +« reucved the bandages 
from plaintiff's arm, on Secember 21 or 82, he fou he was 


| suffering frem paralyrio ef the fore arm, Upon operating on 


Degesiber 28, the musquloenpiral nerve wa» found te be completely 
severed, 
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It ie contended by defendant that this feature of 
Plaintiff's injury must have been enuned ty something that 
happened after he left 5t, Luke’s hospital on the 17th, and 
before he consulted or, Adume. 1% in shown hy the testiaony 
that severance of the musculoespirel nerve producer wrist 
drop imnedintely. Dr. Hopkins testified that the plaintiff 
aid not chowany ovidenve of wriet drop at ony time while he 
was under his onsre and that all during thie time he could 
extend and reise hie hand and fingers which is imooesible 
where there is @ parnlysis or severance of the wuseulee 


e @pirel merve, Sr, Hopkins was cerroborated in thie by « 
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‘a nerve to be gaught between fragmenta of a fractured bone 


aud enuse pressure whieh would gouee paralyoie, 


€m the question of the operation, br. Hepkins 
teetified that in Cetcber he told the plaintiff that he wan 
afraid there wae tieeue between the ence ef the bone and 
thet he would Kave te perfora an open cperation but plaintiff 
seid he did not want an epen operation « that he brought the 
g@ueetion up with plaintiff et intervals in Goteber and again 
in November and that the last tine/on Degenber L7, when plaine 
tAff left the hespitel., He was sorreboreted in this vy three 
of the internes, On the other hand pleintiff testified that 
tr. Hopkine never took wp the question ef am eperation with him 
im Ceteber nor in foveaber and that nething of the kind wae 
Suggested until the last few days he was at Gt. Luke's Hoepi tal 
when br. Mopkines aaid if he did net get better he would have 
to operate on the ame, When he left ft, Luke's Yeowvpital, 
plnintif? tewtified, or. Hopkins seid te him, “You can ge home; 
i nee you next week, If your ara don't get better i got to 
de epernting.* (mn gress exemination Dr, Hopkins testified 
that he held the arm in eplinte awaiting developments until 
the middle of Geteber when he took another XeKay, oi. °') 
which phowed he had net eequred proper apporition., Then 
het head the talk he had testified about, aw te an operation, 
Then he tried to get better apposition by anetber extension, 
again putting the arm in eplinte and leaving it a couple of 
weeks longer. Then he took anether Merny which showed no 
improvement. He then tried further extension, Then he says 
he let the oplinte reunin until the letter part ef Nevember. ure 
ing this time tho awelling was gradunly geing down, ond when 
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Plaintif’ left the hospitalin December hiv arm wae in fairly 
good condition for an operation = theteo far an the twelling 
wan goneerned, it wae not of such w character in October 


that he could n@t have operated, 


Or. Hepkina further testified on sroseeexanination 
that when he talked wits the plaintiff about an operation he 
aid not mention the murquloespirel nerve er seugegent that 
the operation wae needed on that nerve; that ec far ae the 
operation on the bone wee coneorned At could have been done 
& month later just at woll ae it eould at that timege just 
ae well in January ae in October; that he did not see any 
sericus obstacle in the way of letting the eperation rest 
and trying further extension and he therefore gave the plaine 
tiff every chance before preporing an cperation, 


in thin etate ef the record we contietasy that 
the verdict of the jury wae agninet the aenifest weight of 
the evidenes in that it showed that the injury te the nerve 
occurred after the plaintiff left %t. Luke's Morpital or 
that he failed te set ap an ordinarily prudent ean of his 
apparent degree of intelligence sheuld aet, sc far as the 
} puggeeted operation wae coneerned, The evidener wus. in 
, gontiderable gonfliet on these matternm and they were for the 
jury to determine and it cannot be wuld that this verdict in 
not supported by the evidence, 


Pineally it is urged by the defendant thet the verdict 
rendered by the jury is groesly exeernive for «a common laborer 
uch as the evidence showed the plaintiff to be. Plaintiff 
in reeont yeare, war shown te have woked as a night jonitor, 
and a laborer earning between $50 and $60 per month. While 
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there may be said to have been some gonfliat in the evidence, 
we believe that the jury were warrented in believing that the 
Plaintiff's right arm had been rendered practically uselene 
by his injury and thet this condition was a permanent one, It 
de quite apparent that plaintiff hae not been totally dine 
abled by bie injury and will in ali probebility be able to 
engage in come useful employment that will omable him to earn 
sone part of the ammount he formerly received. The tontimony 
waa to the effeot that apart from the injury t® his ara, the 
Plaintiff was in good physical condition, 


Plsintiff nan wuffered euch an a reeult of his injury. 
The repeated attempts to bring the broken ends @f the bene 
inte apposition by meany of extension, caused him exeruciating 
pain. He probably would have suffered lews beth ae te pant 
ane future pain and as te loge of his bodily powers and effie 
cheney if he hati lost Ade arm entirely. Sefendant points out 
that one of the doctors testified that there were oases of 
this kind where sutured nerves have been known te reeult in 
partial or even practically full recovery after seme years, 
and in this eave searcely more than eo year elapsed between 
the time of reeriving the injury and the trial of the eaee, 
The serious consideration of such opinion evidence, however, 
invelves conjectures we ecnnet indulge. ina view ef the facte 
we heave referred to quan it be said that o verdict of $16,000 
should be considered excessive? It has been held that the 
queetion of the proper mensure of damages in a anve of this 
kine, iv inzeparably connected with the right ef action, and 
in cases arising under the Federal Yuployerss Liability Act 
must be settled hatte to the general principles of law 


administered in/federal courte. G. & ©. Be Be vo Kelly, Adms., 241 
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U.S. 485, 491, The court there held that the danages 
redovered should be equivalent to eacmpenention ferthe 
deprivation of the renapenable expectation ef pecuniary 
penefite thet would have resulted from the continued 
life ef the deceaned, 


In the case of 


eompany Ve Butnay, 118 UV. &. 545, the court held the plaine 





tiff was “entitied te yeesver compendation, sc far as it 

is puscoptibhe of an ovtimate in soney, for the lors and 
damnge enused te him by the defendant's negligence, include 
ing not only expensen inourrec for medigal attendance, and 

& rensonnble wum for his pain and suffering, but also m fair 
recompense for the lore of what he would otherwise have earned 
in hie trade or porfersion, end hee been deprived of the cape 
agity ef earning by the wrongful act of the defendant." The 
plaintiff in that case wae « man 49 years of age. ‘ic wan ine 
jured while riding in one ef the defendant's trains ag a 
passenger. iis injuries consisted of breken collarebone, 
shouldexs blade and ribe and hiv sight, hearing, ease of breathe 
ing and enpacity te de bueinese were impaired, He recevered 

a verdict of $16,000, it wae setaside and the judgment repersed 
because of error in the admiseion ef evidence relating te and 
the giving of eortain lartructions on the quention ef the 
menoure of damnagen, 


in the cage of Young ve. Lusk, 187 G.W. 849; 245 
MO. 625, the plaintiff war 47 yeare of age. Ye wae 4 Praile 
read man of many years experience and at the time ef the ine 
jury involved in that cane, he wane employed av an sir inspector 
in the yeraé of » railroad ond was earning $2.40 per day. 
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hen he wan injured by being run over by 2 oor, hie left 
are was practically severed between the Shoulder and the 
@lbew, A verdict of $12,000 war held exeermive and the 
judgaent ordered revervedvunlesr the plaintiff remitted 
$4,000, This case wae brought under the Federal Pupleyes' 
Liability Act and the decision was rendered in 1916, 


In the oune of Liruble Vo BeGelisSlle Rye lone 103 
BW. YW, 142; 128 Towa 188, the plaintiff was 27 youre old, 
Ke wae employed as a freight wrakeswmn, earning 260 te 
$75 a month, Hin injury ceneisated of the lose of hio left 
ara and imvolyed the gain and suffering incident te an 
aceldent of that character, He resovered a verdict of 
$12,000, The court held there must be a revervel of 
the judgnent on the vole ground that the amount of dasiages was 
execoeive, It wae provided, however, that if s remittitur eas 
filed ef all that portion of the judument above the sua of 
$7,600, judgment for that amount would etand affirmed. 


im Gsitetn& Po Hy. Gp. vo Batmel, 140 8. ¥,726; 
100 Ark, S26, the phaantify was injured at a railroad 
ereuuing when atriek Uy « pasning engine, The plaintiff 
we8 a man 42 yours of age, earning about $1,200 a yours 
He wae struek in the beck causing « rupture, ite wan 
painfully injured about the head, and hie left arm was 
crushed te such an extent that ite amputation wan nesense 
ary, He wee confined to hie bed six weeks and suffered 
great pain during thet time end up te the time of the trial 
of his aaee, His earning capacity was reduced toe about 
G300 a year, It wan held that the verdict of $17,000 was 
exesesive and tnat if the plaintiff entered o remittitur 
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ef all over $7,000, judgment for that auount would be 
affirmed, 


In Bradbury Ye Gelstit Yo Hy. Go., 128 H.W. 1; 149 


town 51, the slaintiff, « man of 24 yours, wae a brakeman, 
earning $40 te $85 per month, Ae was run over by some freight 
one, the wheele puseing over his right arm injuring it so that 
amputation, near the elbow, was necereary, The court said 
that the loss of an arm would not prevent plaintiff from 
purecuing another oecupation, though always xt an inconvenience 
and prebably with lees remuneration. The jury fined the daa. 
ages at $15,000, but the reviewing court held that $12,000 
would sompensate the plaintiff fer the injuries reeeived and 
affirmed the Judgment for thet amount on the condition that 
Plaintiff file «a remittitur. 


in Wimber Ye Jowa Cent. Hy, Ce., 87 H.W.505; 114 Lowa S51, 
the plaintiff was « railway switchan, 30 yeare of age, Yhe 


injury necessitated the anputation of biw right leg, six inches 
below the knee and caused the pain, euffering, mentsl anguish, 
lous of time and m decrenced ability to earn, ucunl in such 
ganee. It wnag held thet a verdict of 914,606 should be ree 
dueed to $8,000. 


in Broenerx ys Coit. & Gt. Py Hy. Uo. 35 8.8. 25; 88 Lown 
16, 1% wan held that dosages in the man of $12,000 wae execesive, 
where the plaintiff was twenty yonrs old, earning $60 a month and 
vauw not injured beyond the lomof =a feet, | 


In I. C, R. Ke W. Weloh, 58 (11. 1835, the eourt 
eaid, “in one sense, it ir true, a pecunisry value gannet be 
Placed upon an arm. But inasmuch ae the law oan give only a 
pecuniary ecapensation * * * © when the injury im ene that 
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will still leave a plaintiff able to earn ae much, in many 
occupations, ae he wae earning before the uccident, we murt 
hold a verdict te be unrensonable which given him * * * « 


Gua © * * the interest of which would amoant te mere than 


tewieo hie wages," 


im 2. £0. We Ry. GO. Xa Kame, 70 ILL. Apo. 676, 
plaintiff was a laborer eupleyed by the defendant, earning 


$1 a day. He wan about twenty years of nge. Hie right arm 
was so crushed that it had te be amputated near the shoulder, 
It was held thot in view of plaintiff's injuries, his earne 
ing capasity, education, aud station im Life, it was fully 
apparent that the verdict of $20,000 wan groesly excousive 
and the judgnent for that azount was reversed and the cause 
remanded. 


in BeBe Si Be Hye oe Vs ordwiek, 53 ili, App, 16, 
the plaintiff was « ewitehaan and he recovered a judgment 


of $15,000 for the loss of a hand, The wurt esid this was a 
sum sufficient te preduee annually by wny of interest, mere 
than the plaintiff was earning, leaving the principal intact. 
The court wae of the opinion that the damages were excessive, 
taking inte consideration the fet thet the plaintiff wae 
entitled te compensation for hie suffering saying that it did 
not follow from the fact that plaintitt had lest hischand, that 
he would be unable to earn a living in whole or in part, 


Plaintify has enlled cur attention to a number of 
eaves in whithverdicts giving heavy dauages fer physical ine 
juries huve been sustained. In these cases, however, the 
injuries involved were fer in exeees of there suffered by 


the plaintiff in the enee at bar, with the exeeption of the 
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gave of pe Fiiliops ve Daring Vahey fom) gg. 202 11. App. Gl. 
In that case the plaintiff was a miner, shout 19 yeare of 


age. Nie lett leg was 66 crushed ne to require naaputation abevt 
six inches from the crotch, He earned $2 to $2.85 per day 


. 

| when the mine wae operated whdeh wae 150 te B00 dnye in the 
yeoor. He hed a high echeol eduention, This cage differs 4 
1 somewhat from the cane at bar, There the plaintiff was nearly 
ten years younger than the plaintiff here and wae mere intelliie 
gent ond better educated. Hla possibilities were mush greater 


than were thone of the plaintiff here. 


















But after all it ie diffiewlt if not impossible te 
use other saeer ac a oriterion of what in s proper measure 
of dasages in a given case, Mach ease must rest upon ite 
own peculiar ciroumstances., Wheat hae been held in other sime 
ilar eases on thie point io ot most bat an indication of the 
general standard ty which courte have measured theanount of 
damages whieh may be considered aw proper compensation for 
the loss of Limbs snd the phyeionlouffering inatdent to such 
injuries, 


in view of all the circumetences involved in the 
ance at bar, we are of the opinion that the verdiet rendered by 
the jury wae oxeensive and wan the result ef seme paeeion or 
prejudice entertained by them, and that £12,000 would represent 
& reagsonoble mwa for plaintiff's pain and suffering and aloo 
& fair recompense for the loves of what he would otherwire 
have earned in kie occupation and has been deprived ef the cape 
moity of earning by the wrongful act of the defendant, The 


Judgment of the Cireuit Court willtherefore be affiraed for 
Bir: } 
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AT A TERM OF THE APPELLATE OURT, 













un and held at Ottawa, on Tuesday, thefsecond day of April, 
in the year of our Lord one thousand gine hundred and eight- 


een, within and for the Second District of the State of 


t--The Hon. DORRANCE DIBELL, Pregiding Justice. 
Hon. DUANE J. CARNES, Jugtice. 
Hon. JOHN M. NIEHAUS, Justice. 
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HRISTOPHER C. DUFFY, 








BE IT REMEMBERED, that afterwards, to-wit: on 
e JUL 25 1918 the opinion of the Court was filed in 
Clerk’s office of said Court, in the words and figures 


lowing, to-wit: 
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Appellee, 
x =-VS- Appeal from Whiteside. 
he County of Whiteside, ct al, | 
4 Appellants. 


fhe City of Sterling petitioned the .oard of Supervisors 

0: Whiteside County to appropriate money to pay one-half of the 

st of a bridge over Rock River pursuant to the provisions. of 
section 35 of the Road & Bridge act. The county wefused. The 
city then began this suit in the circuit court by filing a petition 
iainst the County of Whiteside and its Loard of Supervisots,asking 
phat a writ of mandamus be issued against defendants, requiring 

to grant the prayer pf said petition for aid, and also that 
hey be required to do certain other things. fhe State's Attorney 
n red the appearance of the defendants and consented that the 

use might proceed as if defencants had been duly sumuoncd. 
fendants demrred to the petition for a mandams. That demurrer 
Overruled, They then answered/ Petitioner demurred to the 
er. That demrrer was sustained. Defendants elected to 

pide by their answer. Judgment was thereupon entered that a writ 
i f uandaums issue, commanding said board of Suprvisors to mke an 
: ation from the « ounty treasury of said county of $65,642.50 
ing the anount necessary to meet one-half of the expense of construct- 
Mg said bridge, on condition that the city of Sterling furnish the 
th r one-half of the required auount. This is an appeal by de- 
ie 
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The petitikm for mndamus showed a full compliance with the 
quirenents of said section 35 of the Road & Bridge Act, and showed 
at said county had no bonded indebtedness and showed an apparent 
lity of the county to comply with said statute and with the 

quest of the city. The answer did not deny any of the allegations 
f the petition for umdams, It set up tw defenses. it alleged 
h at there was not when wid petition was filed nor when said answer 
filed, any money in the county treasury, from which such ap- 
ropriation could be wade. That supposed defense is answered by 

i at is held in People ex Rel. v.C.& N.i.Ry.Co., 249 111. 170, where 
t is said that it is not essential to the validity of an appropriation 
j pa county board to build bridges that funds to meet the same should 
‘ pat the time in the treasury, but that an appropriation can be 
gally made of revenue to accrue in the future. Said answer fur- 
ier averred that said . ounty board is unable to procure the neces- 
funds for said demand. This was followed by a statement of 

Ps usual annual expenses of said county for several preceding: ycars 
l the amounts which aaid county had power to riase im those years. 
hose figures show a probable ability to levy a portion of such 
_.. cach year in the future. The only obstacle to raising 
a¢ total appropriation very promptly, set up in the engwer, was 

hat at the ammal meeting in September, 1917, the board bd ap= 

r priated $75,050 to build and improve the Lincoln liighway in 

aid county, and had levied $20,000 of taxesfor that purposes The 
legations of the petition for mndams, almitted by the silence of 
r answer, show that on December 12, 1916, at the regular December 
1 », meeting of said Board of Supervisors, the City Council pre- 
~2— 
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‘se ted to said -mrd its petition for this appropriation for this 
ridge, and that the County Board failed and refused to mke the 

.-propriation; so that the situation is that the defendants, by 

x appropriation in September, 1917, seek to deprive themselves of 

the power to perform the duty which was cast upon them in Devember, 

“1916. ‘This defense ought not to be looked upon with favor. We 
are of the opinion that under the showing made by the answer tlhe 
county will be able by taxation or otherwise, to raise the amount 
of this appropriation, though not all in one year. It was held 
in Board of Supervisors v.People, 222 111. 9, tmt to justify a- 
warding such © writ of mandamus, it must appear tmt the necessary 
funds are on ham or otherwise under the wntrol of the defendant. 
We are of the opinion that the curt below properly held that the 
expression relating to funds under the control of the defendant mst 
mean funds available to defendant by the exercise of its statutory 
and constitutional powers. Weare of opinion that it does not 
appear by the answer that cefendant camot respond to this writ 
by the exercise of those powers, and that the court therefore pro- 
perly sustained the demrrer to tle answer. 


The judguent is therefore affirmed. 
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Be 22 OF ILLINOIS, | 5. 
SECOND DISTRICT. p 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ___ 


day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE URT, 
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egun and held at Ottawa, on Tuesday, the second day of April, 


in the year of our Lord one thousand nine hundred and eight- 
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resent--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. DUANE J\CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Pisuice. 
CHRISTOPHER C. DUFFY, Clerk. 
E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
JUL 25 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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' Appellee, 
ie “VS- Appeal from LaSalle. 
‘Frank (. Bellrose, 


Charles i. Smith, appellee, med Frank C, Bellrose, ap- 
pellant, in assumpsit, and in the spedal count of his declara- 
tion alleged that the plaintiff orally leased to the defendant 
| 10.50 acres of land from February 1, 1904, to July 30, 1908, on 
terms and conditions exoressed ina writien lease theretofore 
executed between the plaintiff and 4arry i. Bellrose, a brother of 
_ the defeniant, setting out said written lease in hoee verba, which 
: contained the following description of lani:-" The last Ten and 
50/100 (10 50/100) acres of the Bast Half (2%) lying north 
| of the canal of the North-half (NS) of the South-West .warter 

(S.W.t) of “ection Highteen (18) In Township Thirty-three (33) 
North Range Three (3) east of the Third (3) Principal Meridian 
in the County of La Salle and State of Lllinois"; that the de- 
fendant entered into possession of said premises and mined and 
removed large quantities of sand therefrom and failed to pay 
royalty or rental as in the written lease provided of five cents 
per ton for sand so removed. This is the only count on leasing 
of land, but the common counts were added. On the trial 
appellant refiled the general issue, which as to the special count 
had on a former trial been wi thdrawn; therefore apellee was 
required to prove, among other things, the description of the land 
ma 
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d 4 demised. The evidence read with that, offered and excluded, 
"showed that appellant bad taken large quantities of semd fram the 
right of way of the Chicago, Roo} Island & Pacific Railway 

4 Company for which he refused to account to appellee, ad tended 
: to show that said part of the railway right of way was imluded 
in the description of land foud in mid witten lease to Harry 
WeBellrose. The wurt directed a verdict for the plaintiff for 
$1478.50, amd after overruling the defendant's motions for a mw 
trial and in arrest, entered judgment thereon. | 


The main contest is on the question whether appellant is 
obliged to my appellee for sand taken from said railroad right 
ofway. Iltmpypellant leased of appellee land which by its 
description included that portion of the tight bf way, he could 
not in an action for rent defend on the groum that his landlord 
did not own the land demised because lx is not allowed to dispute 
his landlord's title. 


Appellee in support of his claim that appellant orally 
contracted to rent the land described in said witten lease 
and undertook to asmme the obligations there imposed, called 
as a witness the official court reporter who wes examined and 
cross examined as to statenents made by appellant as a witness 
in an action tried before this suit was begun brought by ap- 
pellee against barry Bellrose. It appeared tmt he there testi- 
fied that he was present at a conversation be twee appellee and 
Harry Bellrose in which Harry said, in substance, that he wes not 
going to, continue operations on that land; amd appellee said,ivho is 
_ going to stay there in business? and appellant said, If you 
| can arrange to keep on, to get these cars in dow there, 1 would 
like to try and open up tmt place, to which apjellee replied, 
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4 all right; and mpellant said that he was willing to ope rate 
under the same conditions that were contained in the lease of 
q ‘Harry We Bellrose; if we could get the cars in he would ike a 
j Lease with hims; he should draw up a contract like the one he 
“had with Harry; that he wuld go inthcre and operate under 
the saue conditions if le would drew up a contract; tht he, 
the witness, had then mver seen the contract be tween appellee 
and Harry Bellrose and did not know whet kind of a contract 
it was except tmt the royalty or rent was five cents a_ ton; 
that appellee was to drawup acontract, ani he asked him 
afterwards if he had done so, and he answered no, to go on and 
they would attend to it afterwards, and he mever went back to 
leave the lease drawn; that he supposed everything was all right 
and was satisfied to pay the five cents a ton. 


On the ,resent trialapyeliee testified tht he did not 
temember having any such conversation with appellant md did not 
think he had any. And appellant, while not denying that he 
testified as above indicated on the formr trial, now testified 
that the wnversation there referred to was only that he would 
go down there and take out the sand and pay five cents a ton 
royalty on all the sand taken out on apwlice'’s property if 
he, appellee, would draw up a contract} that no partimlar 
territory was mentioned except the locality was mmed as his, 
appellee's place at buffalo Rock; that there was nothing said 
about the lease between appellee and Harry Lellrose, md ap- 
pel lant did not know where appellee's land began or ended when 
he went there. This is the substance of all the testimony 
as to whet land was described or mentioned in the conversation 
relied on to prove an oral leasing fromappellee to appellant. 
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- AppeLiant 's testimony tenés to show that he had fully jaid 
appellee for 2ll sand removed from premises outside of the rail- 
road right of way. While appellee does not admit tlis in his 


“argument, still te does not claim tlet exeluding sand taken 


"fmm sid right of way te is entitled to the verdict ani juiguent 
here rendered; therefore, if there was a fir question for th 
_ jury whether the oral leasing by its terms covered the railway 
lends, thecourt“erred in directim a verdict for the plaintiff. 


If the conversation relied on as a basis of this setion/correctly 
stated by appliant on this trial, no land was particularly 
described, and there is no reason to presume that either party 

to that conversation intended that the contract when drafted 
sh@ild include any land not omed by appellee. ‘There is 
evidence tending® show that appellant them supposed tt 
appellee owmmed land there to which he is now said to have no 


. title, ami that be did mine ani pay for sand from the rail- 


road right of way on the supposition tet it wes appellee's land; 
but if the conversation was an undertakiye to mine sand only on 
land owned by appellee imth with no otler boundary named,we see no 
reason why appellant in this action would be bound to pay for 
sand mined on the land of some othcr party. We conclude a fiir 


question for the jury wes presented; tht if was for thew to 


determine whether th oral contract was torent tle land deseribed 
in the lease to Harry W. Bellrose or wis limited to land owed 
hy appellee at that point; therefore the court erred in directing 


a verdict for the plaintiff’. 






We reviewed a fomer trial of this case on appeal by the 


_ plaintiff from a judgment. on one dollar in his favor,and reversed 
and remanded the case (200 I1l.App. 368) We then held that 
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_ the terms of the oral leasing, as set out inthe special ount 
of the declaration were admitted by the pleadings. Before the 
last trial the general issue ws refiled, thus presenting a question 


on the evidence that was not then before us. Appellee now says 
the refilim of the general issue presents no question not pre- 
sented before; but we held the description of the premises de 
mised was admitted because the plea was withdrawn. We now see 
no error in that holdin; but if there was, it is the lay of this 
case on this appeal and we must now say the wfiling required 
proof offe the description. 


There is a question of set off or recoupment arising 
on appellant's claim that he was ordered off the premises by 
appellee after he lad stripped some ground on lend owned by 
appellee preparatory to tking out the sand, and that be ought 
to be paid for that work in stripping the land. We mid ih our 
former opinion if he ws in fict evicted ami on that account 
suffered damages there is no doubt about his legal right to 
recoup such damages against the rent due. int we pointed out 
the testimony in the record and held it did not show an eviction. 
We also said that the evidence as toa fiir charge for stripping 
was not admissible under the averments of tle plea of set off. 
The genral issue as to the first munt was not then on file and 
the right to recoup damages under that plea was not considered. 
On the last trial appellmt offered to prove that the brother of 
appellee, acting for and on the authority of appellee,told him that 
he would have to get off the premises if he was not going to pay for 
all that sand whether it was from the right ofway or any otler 
place ,ani appellant quit removing sand outside the right of way. 
If he was not bound to pay for cand om the right of way this 
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file a plea setting up this din, which the curt denied . Ap- 
e should be permitted before another trial to file such 
pleas as he sees fit, setting up this claim. Their sufficiency 
“ca ‘then be considered; also the question whether tle claim is 
ofa nature tmt evidence of such damages can be given under the 
general issue. 

: Appe Lian t argue 8 that the court erred in not permitting proof 
that the description of dim recited in the written lease to 

_ Harry Bellrose did not include the railroad right of way. He 
hed the right to show that fact, if it is a fact, bya competent 
surveyor or by other competent evidence tht would locate 

the land covered by that written description, but we do not think 
the c ourt erred in refusing evidence only showing or tending to 
show that appellee did not in fact own the lanl covered by that 

p eeacrtption, If the description in the writte lease does not 
enable a compe tent surveyor to find the boumary lines of the land, 


ta hs ne oo — epee Se ee ee 


: than that fact can be proveh by competent evidence. 


any questions are presented on the details of the trial, 
rulings on evidence ,and instructions. It is claimd that in- 
compe tent evidence for appellee was admitted as to the amount of 
sand removed by appellant. We are inclined to the opinion that 
railroad records received in evidence were competet under the 
rule announced in P.C.C.& St.LeRy.Co.,v.Chicago,242 Ill. 178; 
but there was other proof of the amount of sand removed, and if 
the ruling of the court went beyond the mle there announced 
there was no pre judicial error intlmt regard. 
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The case was triedon the theory tht appellant could not be 
“pemitted to show that appellee did not om tie land on the 
(railroad wright iof way from which sand was tilen) whidh wes cor- 
pAf At lhad been conclusively shown that he°oreal ‘lease “in- © 
Med it hat dandoo’ We hold, ad before stated, that the evidence 
“left a question for the jury. whe ther. apelin t orally agreed to 
lease the land described in the written lease to Harry Be llrose, 
or only agreed to lsase tle land that oppellan omed at that 
“point ; that his testimony ou that question as a witness in his 
own behalf should have gone to the jury to be considered alom 
with the proof of what he tad stated om the other trial. After 
te introduced testimény fairly teiling to show that the land oral- 
yy leased was limited to the land owned by appellee, he had the 
Fight under the general issue to shov what land there was in fact 
owed by appellce. It is not a question of contradicting a 
an, or of denying the execution of terms of suchan in- 
strument. There is no claim that appellant was in possession 
“unter awritten lease. If he orally agreed to lease land de- 
“Seribed ina writing he is bouni by that agreaent whether that 
“writing was a lease or a tax receipt, or a deed. It is of no 
Significance tht the writing was 2 lese instead of some other 
documnt. On the question of recoupment it will be seen by 
reference to our former opinion tht the evidence as to eviction 
is now substantial ly different from that on the former tkexk trial 
“recited in tit opinion,and the pleadings under which tet evidence 
might be almissible are different from wmt they they were because 
“the general issue was refiled before the present trial. We do not 
‘think it necessary to discuss other questioned rulings of the court. 
m y were for the most part naturally based on the theory on which 
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TATE OF ILLINOIS, : 
SECOND DISTRICT. { ss. I, CuristopHre C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 

HIEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 

the above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and aflix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT 
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Begun and held at Ottawa, on Tuesday, the secogd day of April, 

| in the year ye Lord one thousand nine hfndred ariel, Slee 

een, within and ~*~ the Second District ofthe State of 

Illinois: ‘ 1 

Megent--The Hon. DORRAN€E DIBELL, Presiding fJustice. 

Hon. DUANE J.\ CARNES, Justice. 
Hon N M. NIEHAUS, Justice. 

- CHRISTOPHER C. DUFFY, Clerk. 


. 
E. M. DAVIS, Sheri 








BE IT REMEMBERED, that afterwards, to-wit: on 
rf 
JUL 25 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 





yb 







fiTgA to vaeb bass ef yebege? p 





; AE 
bnseuodsoane bod a 











iytard ioe 98 add 19 








Leon -iggatd piamaon 
oi trent ( PaMGAGY. L. SaaS an 
a (oot taut , eUARRTH At HED 


EYe ED ym a, “gaHato 
( Se QE DRE ROVERS aR ge aves sniry ee 





‘ 


Se —* sn wD ee cfg “ ast. 


ts * 

ia 

ion 

5 * 


es * St. >. . pee. eee 


ro. <tkw-od pi rip vraitse tent /(asgaWaM (49 “& 
w?9Lirtt @6v %TyoOo odt 26 aoFni go sai - Biel es] 


4 , 801ugil Bas ebrow sdi at. 37000 biee 0 gh ote 













4 Gen. No. 6438 

4 Huge Albert Weskalnies, appellant. Ve 1 3 1 A. 6 5 6 
q Vs Appeal from DuPage. 

Bohn F. Hesterman, Sheriff, appellee. 


Bb 


- Wichaus, J. 





This is an action of replevin commenced by the appellant 
Hugo A. Weskalnies in the Circuit Court of DuPage County againet 
_ John F. Hesterman, Sheriff of said county, to revover the 
. possession of certain goods and chattele which hed been levied 
| upon by the appellee as sheriff, by virtue of an exeo tion 
issued upon a judgment against Albert Weskalnies, the father 
of appellant; the judgment was entered by confession in 
the circuit court of ssid county on the 14th. day of December 
1916 and the execution was levied upon the goods and chattels 
involved in this controversy on the Zlat. day of December 1916 
“the evidence shows, that the judgment debtor, Albert Weskalnics, 
during the ysar 1916 was engaged in the business of deem farming 
upon sa-SC-core farn, A ae pte ce ee char ag 
steustea near Naperville, Illinois, in the county mentioned; an 4d 
bat the appellant worked for him; that on the 18th. day of 
November 1916 he sold out his business in bulk to the appellant 
for $3873.50 and that the sale included the major part of the 
goods and chattels of his business as such dairy farmer, end in- 
cluded the property levied upon. The sale was evidenced by a bill 
of sale. We think it is clear from the evidence, that the sale 
Was in violation of the Bulk Sales Act of 1913, andi was therefore 
fraudulent and void as against the creditors of the vendor, Larson 
v Judd 200 Ill. App. 430. At the conolusion of all the evidence 
in the case, the court dircoted the jury to find the right of the 
property and the possession thereof to be in the defendant, and 


the jury thereuopy returned the following verdict. "Ye the jury 
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ind the issues joined in this gaax cause for the defendant, 

and that the ownership and right of possession is in the defendant 
; to the following described property, to-wit: 15 oow, 1 bull, 

1 boar, 1 sow, 17 shoats, 6 horses, 3 colts." And the court 
rendered judgment on the verdict that the defendant have and 
retain the property in controversy. A judgment was entered on 

tt 8 ver ‘ict; and from this juagment an appeal ia prosecuted. 

It ia contended by the appellant that the levy made in 
this case by the sheriff, under which his right to the property 
is based, was not legal because he did not cive Albert Weskalinies 
the judgment debtor, ten days after notice of the execution within 
which to file hie schedule of property claimed as exempt from 
"execution before making the levy. It is true that the statute 
contemplates the allowance of ten days time to the judgnent 
debtor after notice of the execoution within which he may file 
hie schedule. Taylor v Crowe, 142 Ill. App. 513; but where there 
da danger that the benefit of an execution may be lost ani the 
Opurpose for which it waa issued may be defeated, as when the 
debtor is about to adecond and take his property with him; or 

S where the property is about to get out of the reach of the exeou- 
“tion, the officer is judtified in making » levy at once, the juig- 
ment debtor is not thereby deprived of his right to file his 
schedule within the ten days allowed him; and this can be done 
after the levy. Biair v Parker, 4 Iil. App. 409. But in this 
Gase the matter of exempted property was not properly involved. 
There is nothing shown in the case which indicates, the property 
in question was exempt; the judgment debtor iid not claim it te 
be exempt; neither did the appeliant. 

} It is also contendei by the appellant, that beouuse the verdict 


finds the omership of the property in question as well as the right 
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of possession in the defendant, that therefere the verdict ie 
erroneous, and against the weight of the evidence. The right 

i the possession of the property, was all that was necessary 

r the jury to find; and was «= sufficient finding for the purposes 
of the judgment. § fhe additional finding of ownership in the 
defendant may therefore be properly regarded as surplusage; es- 
pecially since the muggk superfluous finding iid no horm to 

the appeliant. | 

It is also contended, that the trial court erred in permitting 
the defendant to make the plaintiff his om witnesa when he was 
en the witness stand in his own behalf, for the purpose of proving 
“some facts which were properly matters of defense. The order in 
Dns en ¢eatimony is admitted is largely discretionary with the 
“courts in regulating the conduct of the trial. First Wat. Bank 
v L. E. & W. Ry. Co. 174 Ill. 36. We are of the opinion that 
the disoretion of the trial court was not abueed by allowing 
the testimony complained of to be adduced out of ite reguler 
“order; nor is it apparent that the plaintiff was harmed thereby. 
The record does not disclose any substantial error; and the 
- gudgment ie affirmed. 

; | Judgment affirmed. 
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STATE OF ILLLINOIS, | ss 
SECOND DISTRICT. ; 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my Office. 
In Tustimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this_____— 
day of in the year of our Lord one 


J, CHRISTOPHER C. DUFFY, Clerk of the Appellate 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLA 











COURT, 








egun and held at Ottawa, on Tuesday, e second day of April, 


in the year of our. Lord one thousa nine hundred and eight- 
een, within and Ve the Second District of the State of 
Illinois: \ 

resent--The Hon. DORRANCE DIBELL, 
| Hon. DUANE J. CARNES 
ey NIEHAU 
CHRISTOPHE: C.. DUFFY, Clerk. 


residing Justice. 
Justice. 


, Justiee. 


E. M. DAVIS, \Sherif?. 
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BE IT REMEMBERED, that afterwards, to-wit: on 





JUL 25 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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2131.A. 696 


ve Appéal from Co. Ct. Lake. 


| ‘Edward Rosenblum et al 


J : 






 -Ewma Seidel, appellee 


appellants. 
, Niehaus, J. 

Thies is a suit by Emma A. Seidel, the appellee against 
Harry Rosenbium,.vrought in the County Court of Lake County. 
The suit wat originally instituted against Edward and Harry 
Rosendlum, doing busincss_ as the North Shore Fruit & Produce Co. 
and Nathan Rosenblum; but sfterwardse Fidward and Nethan Rosenblum 
were dismissed from the case. The appellee sued to reoover for 2923 
cages of oranges at $2.85 per case, and for 336 bushels of potatoes 
at $2.40 per bushel, and 12 cases of lemons at $3.50 per case. 
The appellee testified that the rccods mentioned were cold to 
the appellant Harry Rogenblum at the fixed price mentioned. The 
appellant did not deny purchasing the potatoes at $3.40 per bushel 
but denied that there was any definite price fixed for the oranges; 
that he took the oranges on joint account; and insisted at the 
trial, and wider his pleadings, that the transaction was a partner- 
ship transaction with reference to the oranges with Frank C. Seidel 
and that the lemons were purchased without any price fixed theréfor. 
He denied that he had any transactions or dealings with the appellee 
Emma A. Seidel, and therefore iid not owe her anything whatever. 
But the evidence tends to show that Frank C. Seidel, was the agent 
of the appellee, and acted for her, in all the transactions between 
the parties. The weight of the evidence in the oase appears also 
to be to the effeot, that there was an absolute sale of the zoods 
to the appellant at the definite price mx stated, and that he 


received ani disposed of the goods; that he made two payments on 
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“B@ppellees, left a balance due of $571.40. There was a trial 
by jury and a verdict and judgment for $371.40, which was {300 
less than the amount claimed by the appellee. From the judgment 


rendered, an appeal if presecuted, 


| 


The principal ground urged for reversal of the judgment is 
that the court excluded evidence offered by the appellant ve 
which he proposed to prove that the goods which he received were 
in a damaged condition when he received them, that some of the 
oranges were rotten, and decayed, and spoiled; and that the coust 
refused to allow the aprellant to prove the market value of the 
goods received by him, in the condition that they were in at the 
time he received them. We are of opinion that the court properly 
excluded this evidence. There was no issue presented in the 
pleadings of any worranty of the quality of the goods. The appel- 
jant having received the gooda and appropriated them by disposing 
of them, he is not in position te prevent the seller from recovering 
the purchase price by claiming that they were not of the quality 
or description called for by hia purchase. The law does not 
permit a person to receive gocdsa under = contract of esle, ansro- 
priate them to his ownuse by disposing of them, and then defeat 
én action for the purchase price on the ground hat the goods 
were not of the quality or description agreed upon. His remedy 
in the absence of a warranty of the goods, was to refuse to take 
them at the time of delivery, or to return them within a reasonable 
time after he discovered the defecte claimed. America Theatre Co. 


v Slegel, Cooper & Co. 321 111. 145, M. Homme] Wine Co. v Netter 


197 Ill. App. 383; Norwood v Maremont, Wolfson & Cohen Co. 182 
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mi. App. 78. Nor was this evidence competent on the theory 










#¢ the trial, thet the transection concerning the oranges 

asa partnership transaction; for it is evident that if the 
Bisenction concerning the oranges wac 2 partnership deal the 

a pellee could not reoover et sll in an action of acsumpait 

t r anything that might be due her on that acoount; no warranty 
was elaimed or shown by the evidence. The sppellant claimed 

Z that a second rl of potatees which he received, after the 

| first one, involved in thie controversy, contained some potatoes 
which were not up to the requirements of the contract he had 
made with Frank C. Seidel to purchase them; thet he called 
Seidel's attention to the matter, and claimed that he was damaged 
40 the extent of $300 thereby; that Seidel finally agreed to allow 
§ him $176 as a credit on the amount due for the goods involved in 
this controversy. The jury seem to have adopted the apvellant's 
"version of this matter, and allowed him the full extent of the 
3 credit which he claimed. But in all other respects apparently 


they found for the appellee, and we are of opinion that they were 
warranted in so doing from the evidence. We find no sybstantial 
Pmeror in the admission or rejection of evidence; nor in the giving 
and refusal of instructions. Wo reversible error is disclosed by 
2 the Feoogg. and the judgment is therefore affirmed. 


Judgment affirmed 
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STATE OF ILLINOIS, ' : 
SECOND DISTRICT. si 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District. of the State of Illinois, and keeper of the Records 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TesTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this ——________ 





day of in the year of our Lord one 


thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday,j/the second day of October, 
in the year\of our Lord one thousdnd nine hundred and seven- 
teen, within\and for the Second istrict of the State of 


Illinois: 





Present--The Hon. J. CARNES ,# Presiding Justice. 


Hon. DORRANCE DIBELL#/ Justice. 


4 
| 


Hon. JOHN M. NIEHAU Justice. 


CHRISTOPHER C. DUFBY, Clerk. 


BE IT REMEMBERED, that afterwards, to-wit: on 
OCT 10 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Anna Berg, appellee, alot LAG 5 6 


ve. 


) eourt of Moline. 
Moline Consumers Company, appellant.) 


Opinion by DIBELL, P. J. 

On October 27, 1916, at or near the intersection of 
Fifth Avenue and Fifteenth Street in the city of Moline, 
Mra. Anna Berg was passing from the sidewalk to take a street 
Gar then in the middle of Fifth Avenue, when she was struck by 
an auto truck owned by the Moline Sand Company and driven by its 
employee, She was knooked down and seriously injured. 
Thereafter the Moline Sand Company and another corporation were 


consolidated under the name Moline Consumere Company. Mra. 


Berg gued the latter company to recover damages for her in= 


juries. Her right to maintain an action against the latter 
company ie not disputed, if she has a cause of action. She 
filed a declaration containing five counts wherein she alleged 
her own due care and stated the negligence of the defendant in 
various ways, and stated said consolidation, nefendant filed 
a@ plea of not guilty, there was a jury trial, plaintiff had 
a verdict for $1,999. 99, a motion by defendant for a new 
trial was denied, plaintiff had judgment and defendant appeals. 
It is argued that the court erred in permitting piaintiff 
to prove that she was a widow and had been for ten yeara. 
In anawer to one question she stated that she had been married 
and to another question that has husband was not now living, 
No objection was made to either of these questions and no 
motion was made to exclued these answers, The rulings by the 
Gourt on objections to other questions and answers on thie 


subject are unavailing 6B long as the evidence afove stated 
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remained in the record without objection. Objection wae 
made to her stating that she had been a widow for ten yeare. 
Her daughter, a married woman living with her husband, testi- 
fied that her mother had lived with her for ten years and was 
80 living at the time of the injury and since, We conclude 
that under thia evidence we are not called upon to discuss the 
question whether the court erred in ita other rulings on the 
subject of plaintiff's widowhood, 

At the colse of plaintiff's evidence defendant made a 
motion to direct a verdict for it, and thia was denied, and 
that ruling is .sssigned for errore Thereafter defendant 
introduced other proof. By introdicing said evidence defen= 
dant waived that motion and cannot now assign that ruling for 
error, Wolf Co. v. Refrigerating Company, 252 Ill. 491, 
and Cases there cited. 

At the close of all the evidence defendant moved to di- 
rect a verdict for it, and that motion was denied and that 
Tuling is assicned for error, The motion was based on two 
grounds, lack of due care or nontributory negligence of 
plaintiff, and lack of proof of negligence of the driver of 
_the truck, Defendant's contention is that as a matter of law it 
was the duty of plaintiff to look to see if a vehicle waa 
approaching, and ae thia was in the daytime and the auto was 
approaching but a short dietance away, she eigher saw it and 
went on regardless of her duty to wait, or @lee she did not 
look, and that in either gase, ehe is barred of a recovery . 
The law of this State ia not asa stated, Whether there ia an 
imperative duty upon a person entering a street, ea Mre perg 
was, to look and listen dependa upon the surrounding cir 
Cumstances, and it is a question for the jury to determine 
whether the person injured did look or was sxuxginudexcused 
from looking, What is due care and caution in a particue 


lar case depends upon all the conditions 
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and Circumstances surrounding the person at the time he is 
jalled upon to act. Mre. Berg had a right to assume that any 


one driving a vehicle upon that crossing, which was a crowded 
crossing in the heart of the city, would exercise a greater 

eg) e of care than at other places, These principles are 
down and illustrated in wenry v. C.C .C,. & St. L. Ry. Co., 
$6 Tll. 219; Rosenthal v. C. & A. R. Re Co. , 855 Ill. 554; 
eidenreich v. Bremner, 260 Ill. 439; and other cases there 


‘ited, Fifth Avenue in the city of Moline runs substantially 










ast and west and pifteenth Street crosses it at richt angles, 
Tt t is the most used crossing in the city and is nost, Cseaeee 
between the hours of four and six P. M. and thin accident 
Occurred during that time, Mra. Berg had been shopping and 

yas Carrying a number of bundles and was withing near the south 
ast corner of said intersection for a street car to come from 
th east of Fifth Avenue, which she wished to take. rhe car 
cane and stopped just before it reached the east line of 
Fifteenth Street. Mrs. Berg was to enter the car at the rear 
Boor on the north side, The south side of the body of the 

was fifteen feet from the curb. A little ways east of the 
jouth side of fifth Avenue an automobile was parked, 

irs. Berg testified that she started from the ourb a short 
distance East of the East line of Fifteenth Street and went in 

| Northeasterly direction to go around the reae of the car, 

She was corroborated in that, Others testified that she was 
on the cross walk on the east side of Fifteenth Street, which 
would bring her around the head of the car, The street was 
Crowded, She testified that she looked and did not see any 
Vehicle approaching her from the west. If she was on the crosea 


walk, two foot passengers were approaching her from the north on 
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that cross walk, Othere were stending on the sidewalk. 


“ truok was approaching from the weat and, if she had looked 
Lreotly at it, she could have seen it, She either did not 
oe it, or thoucht she had time to cross ahead of it, or thought 
ite driver would slacken its speed so that she could cross. 
The jury had a right to conaider the crowded condition of the 
street, her attention directed to the coming car, which according 
to some of the teatimény had not yet stopped when she was struck, 
her Obvious desire to reach that car before it started again, 
and the duty of the driver of the truok to have it under control 
at that point. We are of opinion that the court was not 
authorized to decide as a matter of law that Mra. Berg was 
guilty of contributory negligence which would preclude a recovery 
but that that was a question to be submitted to the jury. Though 
not loaded, the truck weighed 9400 pounds, The driver saw 
people on the cross walk when he was upon the street car track in 
the middle of Fifteenth Street, which was more than 28 feet from 
the cross walk where he claims Mrs. Berg was, and 40 or 50 feet 
from her, if she was where she claimed she was, He claims that 
hs sounded hig horn several times and he was cororborated on that 
point, Mrs. Berg and another witness testified that they did 
not hear the horn, He testified thet then he sounded it the 
second time, the people going south on the croae walk stopped and 
that he supposed that Mra. Berg would stop. He testified that 
he had the right of way as against the people going south and, 
though he did not say that he eonaidered that he had the right of 
Way as against yre. perg, yet the jury may well have believed 


that that was the attitude of his mind at the time, He was 


going at such a spped that when he found yre. Berg did not 


notice his car he was unable to stop it with all the appliances 
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at hie command, and the front of his car passed several feet 
beyond where Mrs. Berg fell in the street before he could stop it, 
The reasonable care required of auch a driver in running his 
4 vehicle imposes upon him a more exacting attention when he appro= 


aches a street crossing in a crowded city. Heidenreich v. Bremner 


_ supra; Chicago City Ry. Co. v. Fennimore, 199 Tll. 9; Chicago 


P. City Ry. Co. v. Tuohy, 196 Ill. 410, and cases there cited. 


We think the jury were clearly warrented in finding that the driver 
of this heavy truck was not in the exercise of the care required 
of him as he went over thia street crossing, 

Complaint is made that the giving of inetructions Noa. 6 
and 7, requested by plaintiff. No. 6 told the jury that to 
énable the jury to estimate the amount of plaintiff's damages, 
if the jury found for her, it was not necessary that any witneas 
should have expressed an opinion as to the amount, but the jury 
gould themselves make auch eatimate from the evidence, in connece 
tion with their knowledge, observation and experience, This 
atatement was correct so far as related to physical injuries, future 
suffering and future permanent injury, not capable of pecuniary 
measurement, But the declaration also set up loss of time and 
expense of being cured. The amount of such damages was Capable 
of being established by proof. It ia argued that it was srror 
to give this instruction without excluding therefrom euch damages 
as were Capable of pecuniary measurement, We ao held in a 
somewhat similar case in Harley v. A. E. % C. Ry. Co., 149 Ill. 
App. 339. The giving of such an instruction was held inoorrect 
but not reversible error in North Chicago St. Ry. Co. v. Fitz= 
gibbons, 180 Ill. 466; richardson v. Nelson, 221 Ill. 254; 

Keokuk pridge Co. v. Wetzel, 228 Ill. 253, In Thompson v. 
Northern Fotel Co., 956 Ill. 77, where a similar instruction wae 
strenuously objected to, and where the possible amount that might 


be allowed thereunder without evidence was #500, it was held 
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that the instruction would not be underatood by the jury ase 
authorizing them to estimate and allow damages capable of pecuniary 


4q measurement without any evidence upon which to base such eatimate. 


a Moreover, in thie case instructions given for defendant required 





the jury to determine the case solely upon the evidence introduced, 
and forbade them to indulge in speculation or conjecture not 
Supported by the evidence, The cases above cited from our 
supreme court are based in part upon the conclusion that the 
damage not so excluded from the instruction were slight and the 
verdict noderate. Here the reasonable charge of the physician 
for his attendance upon plaintiff because of this accident was 
testified to by the physician. The evidence showed that Mra. 
n&tB wags removed to a city hospital, but it did not show that she 
incurred any personal liability therefor. Apparently she was 
soon after removed to her daughter's home. She did lose time, 
but she was about 66 yeare of age at the time of the trial, and 
she had been living for yeara at her daughter's home, assisting 
about the housework, and there was no suggestion that thease 
services were of any pecuniary value to her or that she lost any 
money value by not being able to render then, The verdict is for 
& reasonable sum in view of the injuries she sustained, and 

we conclude, in harmony as we think with the cases above cited, 
that the jury were not likely to be misled into allowing anything 
for lost time, These suggestions aleo dispose of what is said 
against instruction Wo. 7. The court refused several insatruc- 
tions requested by defendant, One of them, thouch obscure, 
might perhaps properly have been given, but it was covered suffi- 
Ciently by the given instructions, Each of the other refused 


‘inetructions atates the law defectively or incorrectly. We find 
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reversible error in the relings on the inetructions, 

We are of opinion that, under the evidence, a verdict for 
plaintiff for the sum named, approved by the trial judge, should 
pe reversed by upon upon the facts? If the jury had found 
plaintift negligent and the trial judge had approved that 

ling, a different Question would be presented. 


phe yudgment is therefore affirmed, 
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STATE OF ILLINOIS, 
4 SECOND DISTRICT. 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
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| ss. I, CuristopHre C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
; Ixy Testrmony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and 
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"Gen. No. 6563. 
¥LB Conover, et al. 2 6 5 6 
Piss « appellees. o A Zj L.A. 


Appeal from Peoria. 


appellant. °* 

Carnes, Je 

| This is an action on the case against the intttal 

_ garrier for damage to eight carloads of corn caused, it is 

_ oleined, by holding it in trenesit in closed care an un- 

Pidscnabie length of time, and into the germinating period 

in the warm weather of spring, when it heated and depreciated 

) dn Ganlity. Most of the questions are the same discussed and 

~~ decided is Mualier Grain Company v Lake Erie and Western Rail- 

road Company, Gen. No. 6568. The fucts are similar. and much 

of the evidence substantially the same. The opinion filed 

in that case makes unmecessary extended comment here on 

questions there discussed. 

. fhe facts asa claimed by appellee, E. B. Conover Grain 
Company (plaintiff below) are that at different dates on and soon 
after February 17, 1916, they shipped corn over avpellant's | 
road from Peoria Illinois, to Baltimore Maryland; that the 
usual time for such transportation is ten to twelve days; 

S that the following table shows the number of the cars, the 

a amourt of moisture, and the grade at Peoria, the grade at 


Baltimorey the time in transit, and the damage: 
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Moisture at Grade at Grede at Baltimore Transit Damage. 
eoria. Peoria. Before Drying. 


21.4% No. 5 No established grade 314d. $150. 
very damp. 
21.4% No. 5 Rejeoted, very damp. 34 " $390. 
warms 
20.8% No. 5 N.E.G. Very damp. 1" = $150. 
19.5%. No. 5 Steamer, damp. 29 " $ 42. 
20.7% No. 5 Steamer, damp. 4 6° )~— C$ 85. 
E 21.5% No. 5 Rejected, extremely 34." $375. 
a MD o 
» 4043 19 % No. 6 N.E.G. Very damp 33 8 $100. 
ee Rejected. 
— g0728 20.24 No. 5 Moldy and warm 43 * $375. 
jae $16 he 


Appellant assumes the facts as there stated except the column in- 
dicating damages, but denies liability for any damage, and says in 


any view of the law the damages awarded are excessive. The ver- 


te > 7 ee oF: 
Ry ae Oe 
, 2 y 


dict. and judgment was $891.07, a little over one half what ap- 
 pellee claims | 
A reversal is asked for the same five reasons urged in 

Mueller Grain Company v Lake Erie and Western Railroad Company 
_ supra, and except the fifth, are answered in the same way. The 
point that the rule of damages applicable to delayed shipments 
should have been adopted is further answered by noting that 
the court at the instance of appellant instructed the jury 
a that "the measure of damages would be the difference in the 


_ fair cask market value of the corn in the condition in which 


Fh 


it did arrive and its fair cask market value in the condition 
in which it should have arrived, taking into consideration 

the condition of such corn when delivered by the railroad 
company as shown by the evidence." which was more likely to be 
understood as announcing the rule adopted in suits for damage 
in transit. 

4 On the iuhation of the condition of the corn at Baltimore 
q appellant offered evidence, that the court excluded, shotfins the 


> weight and grade of the corn at Baltimore cometime after it was 
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. ying. We think the ruling correct for reasons stated in the 

By a opinion, and it may be added that there was no offer to 
ow the cost of converting the cora from "rejected" to "prime 
a grade. If the jury were expected to disregard the market 
- value and find the intrinsic value from evidence that the 

Tr porn was converted into some other form or grade., it wes 
“necessary to show what the cost of the conversion was. On the 

- question of the amount of the veriict it does not anpear that 

j Ane jury adopted 335¢ 4 bushel as the difference in the market 
price between "rejeoted" and "prime sail" corn af Baltimore. 
Be ipperiant says they did perhaps adopp "prime sail" corn 4s 
standard from which to make the discount of from 25¢ to 35¢ 
instead of tcking the lower standard or the price of "steamer" 
corn; but 2 pellants counsel say “As the reoord stands with 
‘the after drying certificate excluded it indicates that appedlee 
suffered loss on account of his corn grading below "prime sail". 
7 _ We think that is a correct statement, although, as in the former 
ease, there may be said to be a question for the jury whether 

ia the corn in its condition at Peoria would have greded "prime 
gaia" or "steamer" aden, and, a8 in that case, we canrot say 

_ the verdict was against the preponderance of the evidence on 
that question. Appellact bases its contention that the verdict 
is excessive mainly on the argument that no damage should have 
been allowed except on the one carload of corn that could not, 
in the drying process, be changed from "rekected" to "prime 
sail". We do not agree with this contention and see no grounds 
a for holding the verdict excessive. The judgment is affirmed. 


Affirmed. 
Niehaus Sas took no part. 
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STATE OF ILLINOIS, : 
SECOND DISTRICT. Iss. I, CuristorpHer C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
Ix Testrmony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
dof a Sin the year of our’ Lord one 


thousand nine hundred and 


Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nine hundred and seven- 


teen, within and for the Second District of the State of 





Illinois: 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice. 

Hon. JOHN M. NIEHAUS, Justige. 
CHRISTOPHER C. DUFFY, clerk. 


E. M. DAVIS, Sheriff. 


BE IT REMEMBERED , that afterwards, to-wit: on 
OCT 1 0 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6570. 


oa Grain Company, 72 1 = I mn 6 5 " 


Bae va Appeal from Peoria. 







appellee 


ae 
- Chicago, Burlington & Quincy 


} 
oe 


" Railroad Co. appellant. 


 Garnes, Je 

| This is an action on the case to recover damages on a 
shipment of two carloads of corn from Peoria Illinois to Bal- 
timore Maryland. The aggregate weight was 136,000 pounds at 
Peoria, and 119,300 pounds at Baltimore. he corn was delivered 
to appellant at Peoria February 17, 1916, was 82 days in tr ansit 
“delivered at Baltimore May 10, 1916.It graded No. 5 at Peoria 

_ and at Baltimore one car "rejected" corn, "hot and rotten" 

| and the other "rejeoted". "Damp, damaged, musty, moldy and hot". 
There is substantially the same evidenoe as in Mueller Grain 
Company v Lake Erie and Western Railroad Company, Gen. No. 

6562 as to the usual time of transportation, the effect of 
holding corn in closed care into the warm spring weather, and 
the difference in market value between "rejected" and 

“orime sail" corn at Baltimore, and the same contention as to 
liability of the carrier. There was a verdict of $830.04 for 
the plaintiff. A remittitur of $34.33 was filed and judgment 
entered for $795.71. Counsel for appellee say they reached 
this sum by computation, but do not say how. There was 

: evidence that the market price of "prime sail" corn at Bal- 

i timore was 793¢ a bushel on May 10, 1916. The computation 

; must have been on the basis of that price for the loss in 
weight, and 33¢ a bushel or damage to the remainder, instead 

. of 25¢ a bushel; therefore there was included in the judgment 


___ 8¢ per bushel on damaged corn not warranted by the evidence, 
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for the reasons stated in Gen. No. 6563. Appellant says there 
Was 31icl bushéls in both cars at Baltimore, which seems sub- 

4 stantially correct. At 80 a hushel that gives an excess of 

D $170.48 in the judgment. 

z Appellant says "No allowance is made for lost grain 
ee the bill of lading requires that lost grain shall be accounted 
tor on the basis of its value at the time and place of shipment. 
P where is no evidence showing such value." This is all that 

| is said on that question by either party. The bill of lading 

is set out in full in the abstract. To pass intelligently on 
that question we must find the provision referred to and 

examine other provisions in the bill, and then compare the 
Cummins amendment with the Carmack amendment as to the effect 

of the provisions in those two acts against limiting the carrier's 
diability by contract, and examine the many decisions of Federal 
and State courts on the question as presented under the Carmack 

_ @mendment. The Cummins anendnent is 80 recent that decision s 

} under it should be searched for in the latest digests. We do 

be not feel inclined to undertake this task entirely unaided by 
counsel. If the loss in weight between the two pobante of 
shipment and delivery should be disregarded for the reason 
suggested that there is no proof of market prioe at Peoria, 
Opportunity should be afforded appellse to make such proof, if 
desired, on another trial. We assume that appellant's counsel 
did not regard the point of much importance, and hold it not 

well taken. 

For reasons stated in the opinion in Gen. Ni. 6563, we con- 
clude there is no reversible error in the r-cord except that the 
Verdict is excessive. 

. This @pinion will be lodged woth the clerk of the court and 
SM appellee files a remittitur within five days in the oum of 
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‘the judgnent will be affirmed in the sum of $625.23 at 
lee's costs} otherwise the judgment will be reversed and 


e cause remanded. : 
¥ pS Z 4 





A llee having, filed herein a remittitur in the sum of $170.48 
“the judgment is therefore affirmed in the sum of $635.33 at the 
posts of appellee. 
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SECOND DISTRICT. I, Curistorpurre C. Durry, Clerk of the Appellate Court, in 


ind for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
IKREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


STATE OF ILLINOIS, Ls, 





In Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
Gay Gp ee ee in ithe ‘year ofjour Lord -one 


thousand nine hundred and 








Clerk of the Appellate Court. 
(721-500-5-18) 


’ 
. 
js 
, 
. f “tall rf my 
tel ly | 
MT mre) jaar hon 
tity : tell af P , 
Lee i) 7 ; ois ‘i a 
. : sas 
eto oid 4 t wor 
Yue OM qegl iM Awad 





- 
19 


rolaiqo 


; 
Oomuate’ 


’ ts 
wt 
a] 
3] 
' 





nora) 


fies lori Yeo eine ond Yo toiagaitl ie 


outd » ef yotogertot ody dads TYREE 


0 FuUO5 
joann 


WOO olalloga A 


tn boride 


hime 


tuourterT al ' 
sit Yo {nas 
Yo va#h 
onin boanod? 


LOM 
TOU 


PR 


il 


— ae 


onto vin of ineoor Yo setae 








AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 


in the year of our Lord one thousand nine/shundred and seven- 
teen, \within and for the Second District of the State of 
Sritinoiy: . 
Miesent--tha Hon: DUANE J. CARNES, Presiding Justice. 
Men. DORRANCE DIBELL, Justic 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, ee 


E. M. DAVIS, Sheriff. i 


BE IT REMEMBERED, that afterwards, to-wit: on 
OCT | 
0 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6572. 


q E. B. Conover, et al pd at Bs Las 


Bo appellees. 
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vs Appeal from Peoria. 
‘Vandalia Railroad Company, 







appellant. 


Carnes J. 

S This is the last considered in the four cases mentioned 
in the opinion in Mueller Grain Company v Lake Erie & Western 

| Radlroad ee Gen. No. 6562. The same questions are 

4 presented and are answered in the same way except as to the 
amount of damagese There were eight carloads of corn shipped 

j from Peoria, Illinois, to Baltimore, Maryland, at various dates 
4 from February 9, 1916, to March 2, 1916. The time in transit 
was respectively 16 days, 38 days, 28 days, 33 days, 70 days 

: 70 days, and 70 days. Two carloads graded No. 4, and six No.5 
at Peoria. Four carloads graded "steamer" corn at Baltimore, 
one car "No established grade, very damp", and three carloads 
' rejected". The evidence that grades Bos. 4 and 5 at Peoria 
should grade "prime sail" at Baltimore and the difference in 
"market price of the various grades at Baltimore, is substant- 

b ially the same as in the Mueller Grain Company case, above 

_ mentioned. @opellees in their brief do not attempt to definitely 
Dstate what damage they were entitled to under the evidence, 


but gay under count one the damage was about $45; count two 









"approximately $30; count three approximately $43; count four 
about $30; count five from $26@ $105 to $160; count six from 
$375. to $500; count seven $400. to $550; count eight $360 to 

| $350. Adopting their lowest estimate the agzregate damage was 

- $1387. Under, their highest it was $1707. Plaintiffs (appellees) 
“had a@ verdict and judgment for $1550. This could not have been 


bet 
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a Reached without in part adopting the highest estimate in 
evidence like that discussed in the Mueller Grain Company 
? dikes, where it was unoertain whether the discount was 25¢ 


he largest amount that appellees claim is positively proven; 

_ therefore the difference between that sum and $1560, the amount 
of the judgment, or $263. should be remitted. For reasons stated 
in the foregoing three opinions in which practically the same 
4 arguments and practically the same facts are discussed, we 

| conclude the record doés not, in any other respect, disclose 
4g reversible error. 

This opinion will be lodged with the clerk of the court 

a and if appellee file a remittitur within five days in the sum 

| of $263. the judgment will be affirmed in the sum of $1287. at 
3 appellees’ costs; otherwise the jusgment will be reversed and 
the oause remanded. 


Niehaus J. took no part. 


Appellee having filed herein a remittitur in the sum of {263. 
the judgment is therefore affirmed in the sum of $1387 at the 


costs of appellees, 
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STATE OF ILLINOIS, 
SECOND DISTRICT. I ss, I, CuristopHerR C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 

E EREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 

the above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
(7721-500-5-18) 
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‘Begun and held at Ottawa, on Tuesday, the secohd day of October, 


in the year of our Lord one thousand nine fundred and seven- 
teen, within and for the Second District f the State of 
Illinois: 
Present--The Hon. DUANE J. CARNES, Presidifg Justice. 
Hon. DORRANCE DIBELL, Justicg. 
Hon—ORN M. NIEHAUS, Justife. 


CHRISTOPHER C. DUFFY, Cler 


E. M. DAVIS, Sheriff. 








’ BE IT REMEMBERED, that afterwards, to-wit: on 
OCT 16 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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. 6549, 


Nellie L, Francis, et al., 


2131.4. 657 


vs. Appeal from Cireuit Court 
A. B. Sheadle, et al., — Ogle County, 


Appellees 


YN 


Appellants, ) 


Opinion by NIEHA Us, J. 


In thie case the appellees, Nellie L. francis, Ida 
Ui. Francis and Willis Gs prancis, children of Alfred C. 
Francis, a brother of theron D, Francis, deceased, filed 
® Bill in Equity as residuary devisees and legatees, 
, under the bit will of Theron D. Francis , for a construct= 
. ion of his will, and an accounting for the personal prop= 
erty of the testator, or the value thereof, from the Estate 
of Hannah Maria Francis, deceased, the widow of said testator, 
mheron D. Francia died testate January 31, 1905, in Ogle 
County, leaving real and personal property; the last will 
Wae duly probated, The following provisions were made in 
the will by the testator concerning the disposition of the 
eatates 
2nd: "I give and bequeath to my @iater Mra. Emily L. Pick= 
ford an annuity of One Hundred ($100.) Dollars to be paid 
yearly during her natural life, 
3rd: I give and bequeath to my Gousin Mre. Sarah L. Mille 
en annuity of Fifty ($50.) Doliara to be Paid yearly during 
her natural life, 
4ths I give, bequeath and devise to my beloved wife 
Hannah Maria Francis and her heire and assigns one third 
(1/3 ) of ail my real estate to be selected by her, I 
further give and bequeath to mv s9i4 wife Hannah Maria 
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_ Francis all of my personal eatate and the rents, profite and 


income from my real estete during her natural life for her 
own use and purpose -~- Subject however to the payment of the 
annuities herein bequeathed to my sister Mra. Emily L. 
Pickford of $100. and my cousin Mra. Sarah L. Mills of $50. 
during their natural lives -=- I further give and bequeath to my 
wife Hannah Matia Francis, to hold use and take during her 
natural life all my interest and right in and to our home 
residence and the contents, appurtenances and equipment 
thereof, wothout restraint or charge of any kind what ever, 
deacribed as follows to-wit: Lots One, rwo and Three 
(1, 223 2 & 3) in block one (1) in Wentern Park Addition to 
the City of Rochelle, County of Ogle and State of Illinois, 
5th: After the death of my wife Hannah Maria Francie 
and the completion and fulfillment of my dequest and devise 


to my said wife Hannah Maria Franeie out of my saidestate as 


stated above in Section 4 <= I give and dequeath to my 
brother Lewis G. Francis and my sister mre. Emily L. 


 Piekford jointly and equally, during their natural lives, 


< @ll the rents, profits and uses of my then remaining Real 
oe Eetate,. 


£ 
f 
; 
‘aa 





6th: I give, bequeath and devine to the children of my 
Brother Alfred C, Francis all the remainder of my estate 
Real and Personal, after the above and fore-going bequests, 
annuities and devises are completed finished and ended. 
7th: I hereby nominate and appoint my beloved wife 
Hannah Maria Francis to be my sole executrix, to execute 
this my last Will and Testament and manage and dispose of my 
estate as hereinbefore set forth.® a 
The testator left no children nor descendants; putethe 


4, 


widow Heensh Merie Francis survived him; sr4 in seoordancem 
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the directions, 4 the will, she was appointed as executrix, 
and qualified, and acted aa such. Ae executrix, she ad= 
justed all matters pertaining to the estete, and made a 
final report and settlement November 20, 1906; and was 
thereupon discharged, Afterwards, on or about April 20, 1916, 
the widow also died, leaving a last will and teoatament, which 
was duly probated; and by the terme of which, she disposed 
of her entire estate to her nieces and nephews, and a cousin, 
and certain nieces of her deceased husband, who are parties 
appellant herein, The appellant A. B. Sheadle was appoint- 
ed as executor of the will of the widow, and was acting aa 
such, at the time of the filing of this bill. The principal 
controverted question involved in this litigstion is whether 
under the provisions of the teatator's will, the widow took 
the personal property absolutely or only 4 Life use therein, 
The court construed the will, finding that the widow took 
@ life interest only; and also found, that the value of the 
personal property was $4701.56; and that the personal property ‘hme 
taken by her was a part of her estate; and that the appellees 
as Tesiduary legatees were entitled to recover the value from 
the widow's estate; and that the executor of the estate pay 
the coats of this proceeding, and a reasonable solicitor's 
fee from her estate; also pay « guardian ad litem fee, ae 
part of the costa, The appellants prosecute an appeal 
from this decree, 

tt is contended, that the provisions of the will 
are not in any way doubtful, ambiguous or uncertain; 
and therefore, that there is no need for construction 
by a court of equity; but that the widow acquired an 


absolute title to the personal property by the terms of 
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the will; and that she claimed such title in her final 


report as executrix; and that it wae awarded to her by 
the order of the county court, in approving the final 
report; and that the appellees are bound by this order; 
and that it ie res adjuducata, The point is also made, 
that the direotionfn the decree for the payment of the 
coats, and soOlicitor's fees, and guardian ad litem fee out 
of the estate of the widow is erroneous. The arguments 
of appellants that the provisions of the will concerning 
the disposition of the personal property of the testator, 
are to plain and certain, that there is no room for oon 
struction, are almost completely anewered, by the situ- 
ation in which this controversy appears in this court, in 
which we find ourselves confronted by the briefaxz of the 
learned sounsel for the reapective parties, each arguing 
with much ability for a widely different construction of 
the language and provisions of the testator's will; this 
naturally leade us to conclude, that a proper question for 
the construction of the will is presented by the bill for 
the consideration of a court of equity. The rule which 
ha® been uniformly applied for construction of a last will 
in this state is, that the court shall seek for the in- 
tention of the testator from the language used; and that 
the entire will should be considered, Howe v. Hodge 152 
Til. 252; Morrison v. Shorr 1447 Tll. 554; Morrison v. 
Tyler 266 Ill. 308; greene v. Old People's Home 269 Tll. 
134; Defrees v. Brydon 275 Til. 530. Construing the 
will in question according to this rule we think the 


intention of the testator becomes manifest, We find that 
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in the first clause of paragraph 4, that the testator 
designated all the property which the widow wae to take 


absolutely, namely one-third Sd all of his real estate; 
then in the slauses following in the paragraph he clear 
ly aimed to group together all the property and effects 
which were to be held by her for life only; subject to 
the payment of certain annuities previously provided for. 
And the effect of thia arrangement is empasized in the 
6th paragraph, which is residuary in character; however 
not residuary, in the aense of merely covering contingencies; 
but residuary in the sense of distinetly recognizing the 
fact, that certain bequests, annuities and devises had been 
made in the will from which a remainder in personal property 
would result; and it leaves no doubt, but that the testator 
hed in his mind's eyes, the life bequests made by him in 
paragraph 4. Furthermore the inference which is natural 
from the language used in paragraph 4, as well as the gram 
matical effect and arrangement of the words, lead to the 
game conclusion , namely, that it wae the intention of the 
teatator to bequeath the property involved to the widow for 
life only. We ere of opinion therefore, that the chan- 
cellor properly construed the will; and in holding, thot 
after the widow's death the personal property Ieft by the 
testator, passed to the children of the brother of the 
teatator, Alfred C, Francie , and that they are entitled 
to recover the value thereof, from the estate of the 
deceased widow. 

Nor is there any force in the contention of appél- 
lant, that the widow having claimed the pereonal property 


in her final report as executrix to be hers adsolutely, 
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which report the county court approved, that the question 


here involved thereby became rea adjudicate. The quest- 
ion, whether the personal property was given to the widow 
xexkkai& axuxk by the will for life only, was not involved 

in tne mattera presented to that court for approval in the 
final report of the executrix; nor did she make a claim 
therein of adsolute ownership of the property; but merely 
that the will of the testator gave her all of the personal 
estate; without saying whether it wae given to her abao= 
lutely or only for life; and she makea the additional 
Statement in the report that she had taken all the per= 

sonal estate of said deceased, and appropriated the same to lm 
her own use, in accordance with the provisions of the will 
of her husband. It ia therefore evidene, thet the county 
court in approving the final settlement of the estate did 
not pass upon the extent of the widow's title; but merely 
upon her right to retain possession of the personal prop= 
erty under the provisions of the will; and under these 
Circumstances no estoppel could legally arise soncerning 

the matters involved in this litigation, Complaint is 
also made because the court ordered the taxéng of the costs saad 
against the whdow's estate, and of the allowance of a solic= 
itor's fee, and a guardian ad litem fee, The abstract does 
not show any costes which were improperly taxed; nor that 

any question was ruised concerning the erroneous taxing of 
costs in the court below; nor does it appear for whom the 
guardian ad litem was appointed, In the absence of any 
showing to the contrary, we must assume, that the action 


of the court in that regard was proper, and free from 
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error. There was error, however, in the affowance of a 
®olicitor's fee for the services of appellee's solicitor, 
which was directed by the decree to be paid by the exe= 
cutoe, out of the estate of the widow, Solici#@ofh fees 
in cases where the construction of wills is required ina 
court of equity ean only be allowed and taxed against the 
estate of the testator whose will is the subject of con= 
struction, or out of the funde or property involved, 
Ingraham v. Ingraham 169 Ill. 452; Arnold v. Alien 173 Ill. 
289; yendall v. Taylor 245 Ill. 617; Neane v. Northern 
Trust Co. 266 fll. 205, This proceeding wae not brought 


to obtain a construction of the will of the widow of Theron 


‘D. Francis, hence her astate could not be taxed with a 


solicitor's fee; and the decree should therefore be 

corrected by eliminating the direction to tax the soligi= 
tor's fee against the widow's estate; and in that respect 
the decrees is reversed; but in all other respects it is 


affirmed, 


Reversed in part and affirmed in part and remanded 


with directions, 
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STATE OF ILLINOIS, ss 
SECOND DISTRICT. : I, CuristopHer C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





day of in the year of our Lord one 


thousand nine hundred and 








Clerk of the Appellate Court. 
(7721-500-5-18) 
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Begun and held at Ottawa, on Tuesday, the second day of October, 


j \ AT A TERM OF THE APPELLATE COURT, 
in the year of our Lord one thousand nine hundr@éd and seven- 





teen, within and for the Second District of th¢ State of 
: Illinois: 
‘Present--The Hon. DUANE J. CARNES, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice. 
DaN NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. f 
E. M. DAVIS, Sheriff. / 
BE IT REMEMBERED, that afterwards, to-wit: on 
OCT 10 1918 . the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 6584. 


F, H. Hooker, Sheriff of ) ‘¢ 
Knox County, Illinois, ; Pes 1 o L.A. 6 a ré 
Appellee, ) 
vs. Appeal from Circuit Court 
C. D. Briggs, Knox County. 
Appellant.) 


OPINION by NIEHAUS, g 


This ia an action in trover, brought by the appeliee 
F. H. Hooker as sheriff, againet the appellant C. D. Briggs, 
in the cireuit court of Knox gounty , to recover the amount 
of two judgments upon which exesution had been issued to 
appellees as sheriff, and levied by him upon the property 
in question, The facts as disclosed by the evidence which 
are the basis of this controversy are substantially as 
folliowa: The appellant owned a farm of 320 acre# in Knox 
County, which was operated by one James Donaldson under a 
leases during the years 1912, 1913, 1914 and 1915. During 
the Donaldson tenancy, the appellant was sfiaxsad often 
Called upon to sign and pay notes for Dohaldson for different 
amounts, and make advancement of money for obligations which 
Donaldaon had incurred for farm nacessaries, and farm 
help, and other things; and Donaldson from time to time in 
this way became indebted to the appellee, aside from certein 
aume of money which became due to appellant directly on 
account of hia tenancy, In order to secure appellant for 
indebtedneas incurred in this way Donaldson gave him chattle 


mortgages on his personal property, In 1913 he gave a 
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mortgege for $1769; on February 8, 1915 another mortgage was 
given for the sum of $3000. which inoluded $1600 remaining 


due on the previous mortgace civen in 1913, and on Sep 
tember 14, 1915, another moftgage was given to cover sddite 
lonal indebiednesas, and to include additional property, for 


the sum of $3000. The last two mortgages are involved in 


thie auit, and were foreclosed by appellant and the prop- 


wrty was taken and sold, after it had been levied upon by the 
sheriff, These mortgages are attached in this controversy 
as being fraudulent, wnd it is claimed by the appellee thot 
there Was no substantial consideration for them; and that 
they were executed for the purpoed of hindering and delaying 
Donaldson's creditors. § The vital question in issue is 


whether the nortgaces were in fact fraudulent. There 


wea @ trial by jury, and that jury returned a verdict, 


finding the issues for the appellee, and sesessing damag= 
es at $1027.91, which was the amount of the two judgments 
under which the levy had been made, The court over= 
ruled a motion for new trial, and rendered judgment on the 
verdict; and from this judgment an appeal is taken, 

No evidence was adducted impeaching the validity of 
the mortcage given in February 1915, which wae foreclosed at 
the same time as the mortgage ziven in September 1915, which 
enbraced a part of the property invoived in this litigation 
and not included in the Septenber, pL * It does not 
Clearly appear, which part of the property was included 
in one mortgage and not the other except that the September 
mortgage included the corn growing in 1915, and some wheat 
and oats, and articlea of house hold furniture, which were 


not included in the February mortgage. Both mortgages were 
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apparently properly executed, acknowledged and recorded, 
and became liens under the statute; and the appellant had 
a right to foreclone theee liens of the mortgages were 
not tainted by fraud. Where a mortgage made upon 8 val~ 
wable consideration is attacked as fraudulent, aa to the 
righta of creditors, actual intent to hinder and delay the 
mortgagor's creditors must be proved to invalidate it. 

Hughes v. Noyas 171 Ill. 575; "A creditor has unguest=- 
jonably the rignt to pursue hia legal remedies againat 

his debtor so long as he does ao in good faith, and if he 
does succeed in obtaining priority either by suit or by the 
voluntary act of hie kdebtor, he is entitled to hold the 
advantage gained even though the result may be to postpond 

or even defeat other creditors." Union National Bank v. State 
National Bank 168 Ill. 264; Webber v. Mick 131 Ill. 520; 
Eichstadt v. Moses LOB Tll. App. 636; Goldstein v. Smiley ©8 
Ill. App. 49; Juillard v. Walker 54 Tll. App. 517; 

Wickler v. The People 68 Tll. App. 282; McConnell v. Scott 67 
Tll, 274; Heesing v. MeCloskey 57 fll. 341. In this 
Gase the burden of the proof of fraud was upon the appellee; 
and the rule coneerning presumptions in caseo of this kind 
ia, that if motive and design of an act may under the evi- 
dence ae well be traced to an honest and legitimate source 

a8 a Gorruty one, the former is to be preferred, MeConneli 
v. Wileox 2111, 344; Wrigrt.v. Grover 27 Tll. 426; 

Bowden v. Bowden 75 Ill. 143; May v. Gulliman 105 Ill. 278. 
And it ie necessary in a case of this kind also to show 

that both the mortgagor and mortgage# had the design of 
hindéming hindering delaying or defraudume creditors. 
nrown v. Riley 22 Til. 45; Meyers v. Kinzie 26 Til. 38; 
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Gridley v. Bingham 51 Tll. 153. 


In thia ease, while there was much controveray con- 
Cerning certain items of indebtednase claimed by the ap- 
pellant,; and whike there is much room for dispute as to 
whether Donaldson was obligated to pay the appellant for 
all of the items claimed, we think the evidence taken 
altogether clearly tends to show, that there wae a substan= 
tial indebtednese aa the basis for the giving of each of 
the mortgages here involved; and therefore appellant 
undoubtedly had the right to make the effort to obtain 
the security in question for such indebtedness, The 
property embraced in the mortgages was sold under fore= 
Closures on February 26, 1916 for %3462.85; on February 
88 the appellant rendered to Doneldson an account of the 
Sale, showing the amount realized from the sale, and 
showing aleo a balance remaining due after applying the 
amount realized from the mortgage sale; and this report 
etates the balance remaining due as $2558.29. Donaldson 
at that time did not diapute the correctness of thie 
balance; but on the contrary when he subsequently filed hia 
voluntary petition in bankruptey, acheduled the amount of 
the balance due, among hia unsecured debts; and afterwards 
testified be fore the referee, that he owed appellant the 
amount stated. on the reial of this cause however he 
testified that he did not think he owed the appellant the 
amount elaimed but that appellant owed him. It is evident from 
his testimony, that he did not accurately keep track of hia obli~ 
gations; and did not have ponitive knowledge concerning 
them, and did not really know how much he owed appellant 
either at tne time of the execution of the chattel nortgagea, 


or at the time of the foreclosure sale; and his testimony 
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in reference to thie matter was very vague. The fact 


that some of the items of indebtedness were in dispute be= 


tween the parties, or the fact that appellant claimed more 
than Donaldson was willing to coneede, is not of controlling 
importance on the question, whether the mortgages had been 
given with a view to hinder and delay oreditors. It ia not 
necessary to the validity of chattel mortgages, that the actual 
amount of indebtedness should equal the smount for which the 
mortgages were given. The amount of the consideration 
stated in a mortgage may be more or leas than the sum of the 
indebtedness seoured by it, without effecting Its validity. 
Kaysing v. Hughes 64 Til. 123. And the fact that the oon- 
sideration of thease mortgages was larger than the actual indebted= 
ness proven did not necesasrily render them void; but this 
wee & fact subject to explanation and a question for the jury 
Wooley V. Frye 30 Tll. 158. 

In view of this legal aspect of the cave, we think 
it was error to modify the appellant's 18th given instruct= 
ion by inserting therein the word "full," in connection 
with good and valuable consideration, The evidence did not 
show, that the mortgages were given for a full conaidera- 
tion but did tend to show, that they were given for « 
@ubstanatial end valuable consideration; and the jury 
were justified in conoluding from the modification made 
that inasmuch ae the appellant had failed to prove the 
full consideration of $6000. stated in the mortgage, that 
® necessary element of proof was lacking to establish 
his right to the liens claimed; and thate was no other 


instruction given that sufficiently corrected this error. 
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The modification must be regarded as reversible error. 
And we conclude on consideration of the evidence in 
the record that the issues involved in this controversy 
should be presented to another jury on the facta; and 


the judgment is therefore reversed, and the cause remanded, 


Reversed and remanded, 
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STATE OF ILLINOIS, 
SECOND DISTRICT. 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HIREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


t ss. I, CurisropHmr C. Durry, Clerk of the Appellate Court, in 


Ix Trestrmony WuHereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
ays Pe ene ithe year OL our Iuord one 


thousand nine hundred and 








Clerk of the Appellate Court. 
, (F721-500-5-18) 
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\ AT A TERM OF THE APPELLATE €OURT, 
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egun ani held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nike hundred and seven- 
teen, within and for the Second Distri of the State of 
Illinois: 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 

Hon. DORRANCE DIBELL, Justice. 

| Hon. JOHN M. NIEHAUS, Justige. 

: CHRISTOPHER C. DUFFY, Clerk. 

: J 


E. M. DAVIS, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: on 
OCT 17 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Pepe 
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A H. Andergon, appellant. 213 1 ks 6 5 8 
Appeal Warrene 


ve 
‘Illinois Rural Credit Asso- 


appellee 


Anderson sued the Iilinois Rural Credit Association in an 

_ action of replevin for three promissory notes signed bvy plaintiff 
‘and payable to defendant, and obtained said instrusents upom 

_ writ of replevifi. Thereafter defendant limiting its appearance 
for the purpose of the motion, moved the court to strike the 
affidavit of replevin from-the files; to quash the writ of re- 


Plevin and the return thereon and to iismiss the suit on five 


; 
grounds. specially stated in said motion. Thereuopn plaintiff 
| by leave of court amended said affidavit. Thereafter defendant 
filed a plea in abatement in which he averred that the person 
| upon whom said writ had been served mwas not the agent of the 
defendant. Plaintiff moved to strike said plea from the files. 
Tat motion was denied and plaintiff was ruled to reply to said 
plea instanter. Plaintiff elected to stand by his motion to 
strike the plea in abatement from the files. And judgment in 
| bar was entered acainst the plaintiff. He appeals. 
By said first motion defendant submitted to the court 
for decision among other things the question whether the 
affidavit was sufficient and whether the suit should be dismissed 


because replevin dces not lie in favor of the maker of 


commercial paper against the payee thereof, that being the 
third ground alleged for the motbon. We are of opinion 
that by submitting those questions to the determination 
of the court and moving to dismiss the cause, defendant 


i entered a fuil appearanoe and that such effect was not prevented 
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ge limiting the appearance fo the purposes of that 
elidated motion. Nicholee v People 165 Ill. 502; People 





Association, 266 Ill. 33; People % Smith. 381. Ill. 5383 
” R. Re Co. v Illinois Industrial Board, 282 Til. 136; 

rP Juris 1316, 1317, 1340, 

Th 2 judgment is therefore reversed with directions to the 

+t below to strike the plea in abatement from the files. 
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STATE OF ILLINOIS, oe 
SECOND DISTRICT. t ss, i, Curistopnrr C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 

HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 

the above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Oourt. 
(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COUR’ 








‘Begun and held at Ottawa, on Tuesday, the segond day of October, 
in the year of our Lord one thousand nian reatad and seven- 
teen, within and for the Second Distric# of the State of 
Illinois: 
-Present--The Hon. DUANE J. CARNES, Presi Re Justice. 
Hon. DORRANCE DIBELL, Justice. 
Hon. JOHN M. NIEHAUS, Us de 
CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sherirr. / 





BE IT REMEMBERED, that afterwards, to-wit: on 
OCT 2 41918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6606 913 1.A. 65° 


Uma R. Bersell, appeilee 

| vs Appeal from Rock Island. 

q oity of Rock Island, appellant. 

Per Curiam. 

| Bersell, owmer of real sstate in the city of Rock 
Island, sued the oity for damages to his real estate ocoasioned 
by the city outting down a street in front of hie property. 

On a second trial plaintiff had a verdiot, and had a juigment 
thereon for $1941.00, and the city appeals. It filed a record 
in this court, in wh’ch reoord wes a purported bill of excep- 
tions which was not signed by the judge, and there was uoon 
the record no assignment of errors. Appellant thereupon asked 
leave to file an adiiitional record, which we granted, and 

an additional record was filed showing the signature of the 
judge. We also granted leave to appellant to assign errors 


upon the reoord instanter, and this was done. Appsilee moved 


to strike the bill of exoeptions from the record and to dismiss 


the appeal and to affirm the judgrent. This motion was denied. 
and the cause was eubmitted on briefs. Afterwards appellee m ade 
another motion to strike the bill of exceptions from the record 
and to strike the additional record from the files and to 
dismiss the appeal and affirm the judgment. 

That motion was taken with the case. Uson a consideration 

ef the case as presented by the original and the additional 
Treoord it appears that the judgment was entered on March 29, 
1918, and that appellant prayed an anpeal and wae given 90 
days to file a bill of exceptions, and that said bill of ex- 
ceptions was presented to the judge upon the 28th. day of June 


6ni on that day and under that date the judge endorsed an entry 


upon the bill that it should be delivered by counsel for de- 
fendant to coufeel for plaintiff within fifteen days, and 
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should be returned for signature within thirty days, and that 
when signed it would be signed and the clerk would be direct- 
ed to file it as of June 328th. 1918. The bill of exceptions 
Was signed as of that date and was filed as of that date. The 
time expired June 327, 2nd nothing appears in the record showing 
its presentatiom on or before that d&te, and there was no order 
of court on or before June 37 extending the time for presenta- 
tion, end no such order was afterwards entered. Therefore as 


the reoord appears the bill of exceptions was presented one day 


too late and the judge had no power then to receive it or to 


sign it or to grant any extension. Village of Marseilles v 
Howland, 136 Ill. 81; Piester v Minkota Mill Vo. 332 Ill. 139; 
Richter v C. & Ee Re Re Coo. 873 Ill. 685; People v Irwin, 383 
Ili. 51 and Madden v City of Chicago 683 Iil. 165. 

Appellant resists this motion by filing an affidavit in which 
he alleges that he presented this bill of exceptions to the 
Judge on June 4, and that the judge directed him tom place 
it in the hands of the opposite counsel and that he did so 
and never afterwards had control of the bill. If it had ape 
peared from the record of the court below that this bill of 
exceptions was presented by appellant to the trial judge on 
June 4, and then by his direction was placed in the hands of 
appellees counsel and there remained for signature, undoubtedly 
under numerous authorities the bill of exceptions would have 
been properly signed and should have been filed as of June 4 
instead of June 28, but there is no such reeord from the court 
below, and the situation presented by the reoord of the court 
cannot be changed by us nor by any affidavit or proof that may 
be presented here. People v Capello 382 Ill. 542; People 
vs Cowen 283 Ill. 308. We must pass upon this record as it 
aopears, and that is that the bill of exceptions was presented 


one day too late and was therefore signec without authority 
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_ stricken from the reoord. Ne errors are assigned except 


The order of the court will therefore te that the 
“pila of exoeptions be ateteee from the recerd and the 
D ietirent affirmed. 
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STATE OF ILLINOIS, 
_ SECOND DISTRICT. 


nd for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


t ss. ie CuristopHEeR C. Durry, Clerk of the Appellate Court, in 


In Testimony Wuereor, J hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
dy 0 EE in the yearsotsour Word one 


thousand nine hundred and 





Clerk of the Appellate Court. 
(7721-500-5-18) 
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2131.A. 658 


AT A TERM OF THE APPELLATE COURT, / 



















Begun and held at Ottawa, on Tuesday, the secogd day of October, 
| in the year of our Lord one thousand nine ndred and seven- 
teen, withi nd for the Second District gf the State of 
Illinois: x 

Present--The Hon. DUANE J. CARNES, Presiding Justice. 

ein DIBELL, Justice 

Hon. JOBN M. NIEHAUS, Justic 
CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 
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-BE IT REMEMBERED, that afterwards, to-wit: on 
NOV - 8 198 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Fr a Enderlin, appelice 


a Sea Appeal from Lake. 
Henry Hornbostel et al Gppellees; YS . 
F Emil E, Thiel, et al appellants) a Aen Od 


‘Dibell, P. Je 

, On June #4, 1905 Johanna Hornbostel and Henry her 

e 

“husbend gave a note for $1,000 to the Security Savings Bank 


due on or before July 1, 1910 and secured the same by a mortgage 


of that date to said Bank, conveying ten acreg of land near 
Libertyville in Lake County, upon which the grentors resided. 
Both husband and wife signed the note as well as the mortgage 
Put it was evidently the separate jebt of the wife, for 
this money was borrowed to build a barn upon said land, which 
| land she owned. On November 10, 1905, the Hornbostels gave a 
«like note for $200 to the same Bank, secured upon the same land 
i by & second mortgage. The note was payable on or before July 1 
- 1908 and the money was borrowed to complete the barn. Both 
q mortgagea were recorded. On the same day that the first note 
| and mortgage were given, Johanna Hornbostel executed her will, 
the material parte of which were as ftollowe: 

"First: I direct that all my just debts and funeral expenses 
be paid out of my estate. 
Second: I give and bequeath to my husband, Henry Hornbostel, 
all my personal property, whether chattels, money or evidences 
of money loandd. 
Third: I give bequeath ani devise to my said husband, Henry 
Hornbosts1, all my real estate of which I may die seized or 


possessed, to have and to hold for and during his natural life, 


. 





with the right to have all the use, rents and profits thereof 


$0 long aa he shall live; and I further givem bequeath ani de- 
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Dates to him the right to heave from said real estate, to be 
re sed either by mortgage or sale, five hundred dollars, at any 
" he may think he may need the same for his comfort, which 
yum he ig hereby fully authorized to raise by mortgage, if he 
Be ena if he cannot raise the same by mortgage, he may sell 
enough of said real estate to produce the same, which five hun- 
ired dollars shall be his, if so raised. 

Fourth: Subject to the give andi devise to my husband as aforee 
eaid in my said real estate, I give, bequeath and devise the 

game to my sone, Charles Thiel and mil Thiel, to be divided 
@quaily between them chare“and share alike, to have «ni to held 
unto then, their heirs and assigns forever." 

’ 8. Hornbostel died November 10, 1906, Said will was admitted © 
probate August 10, 1908. One of her sons Charles Thiel, was named 
3 utor in the will, but he never qualified and the estate was 
administered. On July 15, 1907, after the death ot Jehan 
but before the will was admitted to probate, Henry Hornbostel and 
Mant h, his mk second wife, borrowed $1300 of Henrietts Homuth 

end gave a note therefor payable on or before June 15,1913, 

and e mortgage upon said real estate to secure the same. Hornbostd 
very old and the interest was in arrears and the bank had 

mé uneasy and was urging Hornbostel to pay its two mortgages, 
and he did apply $1200 of the sum borrowed from Vrs. Homuth 

n payment of the principal of the notes due the bank and he ge- 

. and filed releases of said mortgages. The other $100 was 
for an alleged indebtedness from Mrs. Johanna Hornbostel, deceased 
te Mrs. Homuth. On October 5, 1909 Hornbostel gave Fred Enderlin 

. bona for $3,500 to secure the payment of $1,800 on or before 

five years after date and seoured said bond by a mortgage of that 

a from Hornbostel and his secénd wife to Enderlin. In 

not Enderlin loaned to Hornbostel $1,400 of this money on July 


08, and Mrs. Smith was then paid, and Enderlin paid Horn- 
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postel from time to time thereafter the rest of the §500 re- 
red to raise the sum of $500 mentioned in the third clause 
of the will.The bond and mortgage evidencing and securing said 
$1,800 were not made out at the time that money was furnished by 
End rlin and paid to Mrs. Sm&tk Homuth. The business was 
i nsacted in the law office of Whitney, Dady and Runyard, at 
“Koukegen, and we think there is enough evidence in the record 
“0 justify the conclusiom that the Homuth note and mortgage and 
“release were left with that firm till the new papers were execu- 
Feed. Tue apparent reason for the delay was that the attorneys 
“named wers busy and agreed to make out the papers soon, and 

_ then neglected it till the following year. The release by Mrs. 
Piomuth though executed July 3, 1908 was never recorded. 
4 This is s bill in equity by Enderlin +o foreclose said 
“last hamed mortgage for the $1,800 principal and accrued interest. 
“ur. and Mrs. Hornbostel and the two sone of the first Mrs. 
Hornbostel, named in the fourth clause of the will, and Lyda Thiel 
ere defendants. Opal Thiel appeared, though not a defendant. 
‘ ‘The Hornbostels did not answer. The Thiele di d answer. The 
"cause was referred to & master, who heard the proofs and reported 
“his conclusions. He reported that $1,700 of the principal sum 
Pagcured by the mortgage is a lien upon the fee; that $100 of the 
“principal and the interest anda certain insurance item is a. 
lien only upon the lite estate of Horhbostel. Both sides filed 
Obiections to the report, which were overruled and stood as 
E exceptions in the circuit court. There was a deccee making 
$1,700 of the principal a lien upon the fee and making #100 
of the principal and interest and the insurance items a lien 
"upon the life estate of Hornbostel. The adzmanm decree allowed 


_ complainant a solicitor's fee of $100 to be paid from the sale 
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© ot the fee. The Thiels appeal and Enderlin assigns cross errors. 
Bippeiients contend that the provision of the will for raising 
| $500 for Hornbostel by a mortgage or a sale meant only a mortgage 
‘ete gale of his life sstate and could not be raised upon the fee 
and that their interest in theland is not liable therefor; that 
" Hornbostel had no interest which entitled him to pay off the 
Dilert gece to the bank, amounting to $1300 gnd that if he had any 
such right and ceuli be subrogated to the righta of the bank 
4 in said mortgages, Enderlin is a stranger and can have no right 
of subrogation and for that additional reason cannot sustain 
. this decree. Appellee contends that the court erred in not 
making that additional $100 which paid Mre/ Homuth's debt from 
the deceased, and the interest items and the insurance, charges 
upon the fee. 

The general rule is that where a power of disposal accompanies 
4 & devise of @ life estate in lanl, the power of dispogal is only 
_ g0-extensive with the life estate and means such a disposal as 
a tenant for life can make. This rule, however, does not apply 
bf there are other words in the will clearly indicating that 
a larger power was intended. A testator may cceate a life 
estate and give the tenant power to dispose of the fee and limit 
_ & remainder after the termination of the life estate Parton v 
Barton, 283 Ill. 338; Ward v Caverly, 376 Ill. 416; Grunewalé 
v Neu, 215 Ill. 132; Kaufman v Breckerinridge, 117 Ill. 305; 
and cases there cited. The case presentédm, therefore, requires 
& gonkxrae& construction of the third cleuse of the will in 
View of the circumstances surrounding the testatrix when the 
Willi was made. The evidence of Hornbostel shows him to be a very 
Old man. Our attention is not callei to any evidence of his 
exact age, but one of the briefs states it at eighty years or 


more, and that is not questioned by the other side. If this 
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‘ec rect he was nearly seventy when this will waa made. The 
% will take judicial knowledge that a life estate in land 


eg) man of that age will sell for very iittle ani that a mort- 


eles of such a life estate would bring practically nothing. The 
ron is that the duration of such a life is short at best and 
ve y wnoertain. ‘The testimony tends to show that the value of 
‘thie land with the buildinge upon it wae only $1800 to $2000 
“when Mere. Hornbostel died. The third clause of the will first 
sires Hornbostel on life estate in this ten acres. Then it says: 
ay further give and bequeath", ets. and then provides for raiding 
‘the $500 by mortgage or stle. The use of the word "further" 
“implies that something is to be added to the life estate already 
“given. The giving of the life estate included the right to sell 
or mortgage said life estate, so that if the teatatrix only meant 
te authorize him to raise {500 by mortgage or sale of the life 
“estate, that language added nothing te what was previously given 
“to Hornbostel, and the latter part of the third clause was a 
Brapets tion and unnecessary. In view of the fact that the latter 
part of the third clause, sc understood, adds nothing to the 

P wita, and that $500 obviously could not be raised by a mortcage 
or sale of the life estate, we conclude the reasonable construcé 
tion to be that the testatrix meant that he might mortzace or 

" gei2 the fee to produce said $500. But something further follows 
. from that. On the very day she made this will, she placed a 

| mortgage for $1,000 on the fee and afterwards added another 
prerece for $300. We think it obvious from the proof on this 
subject that it would not have dsen practicable to raise $500 








rt a 


Be by a third mortgage on the fee, ani that the most 
feasible way to raise that $500 from the fee without a sale, 
and the way most advantageous to the Thiels, would be to raise 

_ ehough by @ third mortgage to pay said first and seconi morteages 
anc the $500. This was what was actually done, although not 


bes, 
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to raize $500 by sale or mortgage pf the fee, upon which she had 


the third mortgagess, Mrs. Homuth. The Fourth Mortgage, the one 
' here being foreclosed, was given to pay off the Homuth mortgage 
and to raisé the §500/ As the testatrix gave Hornbostel the right 


_ previously placed these other mortgages, we are of opinion that 


U8 


the power was impliedly given to Hornbostel to do whatever was 
reasonably neceagary to enable him to raise that $500 and under 
the circumstances that included the right to raise by mortgage 
or sale enough to remove : he prior incumbrances as well as to 
taise the $500. This gave him power to borrow this money of 
Enderlin and to give the mortgage. Enderlin loaned the money te 
one who had power to sellm or mortgage the fee to raise it. 

and his mortgace io valid as to the $1300 and the $500 without 
resort to the principles of subrogation. The Enderlin mortgage 
by mistake described the obligatiom secured thereby as payabze 
én three years, whereas it was payable in five years, but that 
mistake was set out in an amendment to the bill, and was corrected 
by the deorce. 

The testatrix at her death left an insurance policy on her life 
tn favor of her two sons by a former husband, two of the appellants 
herein. They assigned that policy to Hornbostel and he collected 
$700 thereof. Appellants appear to claim that the recovery 
against them on this mortgage should have been reduced ty that 
amount. In their anewer they set up the transfer of this policy 
to their stepfather and his receipt of $700 thereon. 

They did not allege that this was to apply on the mortgages given 
by their mother or on the $500 he was authorizel to raise on this 
jand, or that they assigned this policy to Hornbostel by virtue 


of any contract or agxasmank arrangement between them. 
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a avitewons of Ade An theke anewer wile 1% a nore gift. 
: maequently we are unable to see that they are entitled to 
Baiiiosass herein therefor upon the amount of the decree. 
We are of opinion that the life tenant is required to pay taxes . 
ntereat on incumbrances, oriinary repaite and insurance. 

Tuston v Tridstts 171 Ill. 547; Lehman v Rothbarth, 111 Ill. 185 
gue v Beamer, 45 Ill. App. 17; 17 F.C. L. 636, 639, 641, 642. 
We are therefore of opinion that the court properly held that 
the interest andthe insurance items were liehs only uwoon the 
“quate estate. The alleged deb of $100 from the testatrix, to 
urs. Sukkk Homuth would not be charged by Hornbostel on the fee 
cin the real estate. Mo administration wag had and the olaim 
was never iegeally presented or established as a charge on her 

L wotate. 

; The court allowed a soiicitor's fee of $1060 to be paid from 
“the sale of the fee. The first mortgage given by the testatrix 

' allowed & solicitors fee of $50. Her second mortgage provided 
for a reasonabie solicitors fee. If these mortgages had been 
foreclosed and Hornbostel had been compelled to pay a solici-= 
tore fee to remove these incumbranoes, he could have included 
them ins third mortgage given by him for that purpose. 

But he did not pay any solicitors fee winder the first two 

- mortgages. We find neo proofs which would authorize him to charge 
"subsequent solicitors feos upon the fee. We therefore conclude 
that all the deccee should be affirmed except the allowance of 
$100 as solicitors fees for complainant, to be taxed as costa, 
and paid from the sale of the fee. If complainant had specially 


Claimed interest upon the $500 included in the last mortgage 







> in raising that sum as named in the third clause of the will, 
8 different question would be presented. Not only did romplaing 
ant not make a claim for interest on the $500 wut he aleo did 
net lay a basis for computing that interest. He testified 
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that this $600was paid by him to Hornbostel at different times 
and ‘he did not lay the basis for computing interest thereon. 


the property, namely, household furniture, farming imple- 
- and live stock on the farn, to the payment of the two 
ort tgages for $1000 and $300 and that the court erred in not 
0 ) applying the value of that personal property. There seems to 
e several answers to this contention. Enderlin could not 
‘@quitably be subjected to amy such marshalling of essets between 
HHornbostes and Charlies and Emil Thiel. He did not ask any such 
“relief in his bill of complaint. If the Thiels were entitled 
| te any such relief against Hornbostel, they could only have 
otained it by a oross bill, which they did not file. If such 
Oe were Obtainabie by the Thiels, they should have proved 
what personal property their mother owned and its value at her 
death. The master found and the court in its deccee found that 
said personal property was worth, “to-wit, $1,000." There 
“was no evidence to justify any such finding. One of the Thiels 
E fixed a value on the household furniture of $500. He gave no 
“basis for any such estimate. He did not tell whether the furni- 
Peure Wasa new or old, nor give any detailed deseriptiom of what 
| it consisted and it is evident that that valuatiom was a mere 
guess. He fixed no value on the other personal property and gave 
no account of it from which anyone else could make an estimate. 
| Again, while one of the Thiele testified that the personal prop- 
erty on the farm all or nearly all of it belonged to his mother, 
_ he gave no rouson for knowing that fact. On the other hand, 
; Hornbostei testified that he and his wife @ohanna, were joint 
| ownésxs of ali the personal property. Moreever, to authorize 
the Thiels to have any allowance for the value of the interest 
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of Johanna Hornbostel in the personal property, it should have 
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‘been show what other debts she owed, and to what extent 

Be were preferred debts, entitled to payment before these two 
page debts. 

ppellants contend that the master erred in rulings upon the 
ssion of evidence. It would perhaos have been wise if the 
ter had admitted this evidence, subjest to objection, so that 
if any of it proved to be competent, it could be considered, but 


hen the actual issues raised by the pleadings are considered 


» 


“St is also considered that the questions to which objections 
Sware sustained did not indicate that the answers could ve com- 
petent or material and that no offer of preof was made and that 
‘4 only claim of appellants is that, perhans, if the questions 
dad been anewered, it might have led to something material, we 
conclude there was no reversible error in said rulings. 

. This record discloses several other reasons why the decree 
cannot be reversed as to the merits. The prayer for appeal was 
joint only and not joint and several and it was prayed by and 


‘granted to "the defendants", Hornbostel and wife were defendants. 


They did not sign the appeal bond nor assign errors here. If the 
nora "defendants" be strictly construed then this appeal must fail, 
“because not joined in by all to whom the appeal was granted. 

If the order be construed to be limited to the defendants who 
appeared by solicitors, then the appeal waa by Emil EF, Thiel 

_iLyda Thiel, Charles Thiel and Opal Thiel, jointly and not jointly 
end severally. They all signei thaappeal bond and assign errors 
here. Lyda Thiel was a defendant in the bill and answered. 

| We are unable to find in this record anything in the pleadings 
or proofs or decree that shows that che has any interest whatever 
in the subject matter of thie litigation. In 3 Corpus Jurie 1353 
Fe he general rule is thue stated: "A joint assignment of error 


_ Must be good as to all who join therein, or it will not ve 
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Wailable as to any of them, and if it is not good as to one, it 
fill be overruled or disregarded as to all." Many authorities 
Sits cited.In Moore ¥ Capps, 4 Ciln. BS, on p. 318, this 
| wae reoognized in the following words: "There was no neces- 
y for all the defendants below to join in the writ of error. 
¢ it is they have all joined in a writ of error which but a part 
wn maintain. The joint writ must therefore be digmiseed", 
fo the like effect is Brachtendorf v Kehm, 72 Ill. App. 228, 
here it ie said: “An aesignment of errora, like a pleading, must 
ne “forth errors which ere available to all who join in it. If not 
z eT &s to ail it is not good as to any." Monsen v Meyer, 93 
Maas. App. 94 is to the same effect. Therefore, as Lyda Thiel is 
n shown by this record to have any intereat whatever in the 
ipubject matter of this litigation, the assignment of errors is 
not good as to her and hherefore is not good as to any of the 
plaintiffs in error. Opal Thiel was never named as a defendant 
3 the bill of complaint but she appeared and answered and is 
famed in the decree. Nowhere in the pleadings or decree is there 
‘anything to indicate that ehe hag any interest in the subject 
tter of the suit. The proof showed incidentally, that she is 
“the wife of @yarles Thiel. She has no inchoate right of dower, 
for Charles Thiel had only a vested remainder, expectant upon 
“the life estate of Henry Hornbostel, and 2 widow is not dowsable 
puch case. Strawn v Strawn, 50 Ill. 33, 38. Kellett v Shepard 
nu. 433, 449. Kirkpatriok v Kirkpatrick, 197 Ill. 144, 153. 
Cyc. @923. As Opal Thiel has no interest in the subject matter 
the litigation, disclosed either in the pleadings, the proofs 
the decree, she cannot appeal or assign error, and the errors 
Bigned are not well assigned as to her and therefore ane not 
11 assigned ag to any of the plaintiffs in error. 
The decree is reversed aa to the provision that the solicitor(s 
mipeneation shall be paid out of the proceeds of the sale of 


Pa 


ft - In all other respects the decree is affirmed. 
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ATE OF ILLINOIS, t ss 
SECOND DISTRICT. 3 


i; CuristorHer C. Durry, Clerk of the Appellate Court, in 
KREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 

GayhO ein the: year of sour Lord one 


thousand nine hundred and 





Clerk of the Appellate Court. 
— (7721-500-5-18) : 
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SHE PROPLE OF THE STATE 2 1 oO 1A. Uv 8 
OF ILLInciIs, 
a Defendant in urrer, 

BRERGR TO KUNICIFAL COURT 
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Vs. A a } 
\ / )  ° GP CGHIcago, 
HAZEL SMITH, \_ 
x Plaintiff in Errors } ; 
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wR. PRESIDING JUSTICE DEVER 
DELIVERED PHE OPINION OF THE court. 
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The defendant, "azel Greith, wre found guilty in 
the kunicipeal court of Chicage of a viclation of See. 275, 
Chap. 38 of the Revised Statutes cf Illincis. 

An infermation charging her with the effense of 
whieh she was convicted was filed April 6, 1918; subsequently « 
motion was wade to quash the information and te disenarge the 
eitendent, whieh motion was overruled, April lo, 1918, the 
ae mdent entered a plea ef not guilty te the information. A = 
jury was impaneled end April 11, 1914, it returned a verdict 
finding defendant guilty as charged in the information, upen 
which verdict the court sentenced her to confinesent in the 


House of Correction fer a term of 60 days. ‘The defendant seeks 







by this appeal to reverse this judement. 
| vThe infermation upon shich the case was tried 
eherged that on the 4th day of April, 1915, the defendant 


“was an idle and dissolute person and was habitually ne~- 
g@lectful of her exployment and enlling and did net Tree... 
vide for herself and neglected all lawful businese and did 
habitually sis-apend her time without giving a good aseount 
of herself * * * that the said Yaszel Smith #a ea cowsen might 
walker, lewd, wanton and lascivieus person in behavier, and 
is habitually found prewling in and loitering arscund the 
thereughfares and tippling shops, in viclation ef Geotion 
27G, Chapter 36 of the Revised Statutes of illineis,* 


it is insisted thet defendant was arrested without 
i. warrant and that hence the court was witueut jurisdiction to 
ee ch 
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try the ence. YThere is no merit in this centention. The de- 
fendant was tried upon an information duly filed and she went 

to trial without objection, on a plea of not guilty te the 

charge made in the infersation. The abstract of record dces not, 
as a matter of fact, disclese whether the defendant was or was not 
arrested without es warrant, On the filing ef the information a 
ecapias was issued April 6, 1938, and en the same day the defendant 
entered inte a recognizance with sureties for her appearance for 
trial, which took place on the llth day ef April, 1918, 

The court did net err in admitting testimony of sev- 
eYal witnesses aa to the acts, conduct end several arrests of der 
fendant for viclating the “vagrancy*® law. The cases and autiori- 
ties relied upon by defendant are not in point. It may be conceded 
that a prosecutor is not permitted to prove in a criminal prose- 
cutien offenses distinct and separate from that charged agsinsat a 
defendant, (Parkinson v. Feople, 135 111, 164) but the cases 
which upheld this principle sare not applicable here. The charge 
in the information filed sagrinst the defendant is in eubetance 
that she had follewed an eccupation and a continuing course of cone 
éuet which constituted a viclation of the law. ‘The evidence whieh 
was introduced in support of the charge amply shews that defendant 
at the time of her arrest was and for years prior thereto had been 
guilty of viclation of the law. The testimeny of several police 
officers is to the effect that she was a commen prostitute and had 
for several months preceding her arrest selicited patronage on 
the public streets of the city of Chicago. There is ne merit at 
all in her contention that the evidence was insufficient to war- 
rant the verdict of the jury. 

Our attention is called te several cases decided by 
this court in which convietiens have been reversed for lack of 


sufficient proof, ‘Those cases are not at all similar te the one 
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UR, PRESIDING JUSTICE DEVER 
DELIVERED THE OFINIGN OF THE COURT. 


Plaintiff recevered a judgment in the Municipal court 
‘ Ghicage in the sum of $2,000 and deferndante bring the case here 
by appeal for review. 

fhe plaintiff, a real estate broker, procured the 
fendents, Hdward ¢, Kohler and Fenry A, Kehler, to enter inte 
, written agreement with one Frederick 4, Hastings for the ex- 
Discs e of certain reel property; part of this written contract 
8 ag follows; 

, 

5 *prekerage fers te be paid as follows, to-wit: 

a party of the first part to pay te Jackson Brothers Two Thous- 
smd Dollars; perty ef the second rart te pay to Jackson Broeth- 
era, 28 agreed dollare,* 

*Phis contract made with the understanding that the 
consent of Henry Gerstiey and the Killings, lessers, are to be 
obtained te the transfer of their leasea," 

i: *A11 deeds to be passed and this negotiation to be 
_ hosed within thirty days from the date of this agreesent, 
_ ime is hereby declared te be of the essence of this agreement,* 

Plaintiff was not a party to this contract, 

-3& was disclosed on the trial that lienry Cerstley 
ethers leseed certain real estate lecated at “ashingten and 
breen streets in Chicage te defendants for a tera of 99 years, 

& lease provided, among ether things, for the serection of & 
éing on said premises and it contained elaborate covenents on 
the part of lessees, Fellowing the execution of this lease the 


@ erected a building upon the leased lot, end in so déifig:: 
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“found it advisable te lease from the trustees of the Hillings ¢s- 
“tate an adjoining strip of land so as to permit the foeting of the 
foundation wall of the building te extend imto thie adjoining let, 
The trustees being without power te grant this privilege for a 
Longer period than 30 years, « lease for that pericd of time was 
"executed whieh provided that the lease could not be aselgned by 
the lessesa without the written consent ef the lessora. The evi- 
dence introduced upen the trial tends to show that the plaintiff 
| during the year 1916 attempted to negotiate a aale of the dew 
 fendantet interest in the preperty in question to one Frank A, 
| Hecht, and that in the course of conferences with defendants he 
q became informed of the charncter of defendants’ legal intereat 
in the property and of the restrictions and liwitetionsa in the 
q Jease last referred to, The 99 year Geratley lease contained @ 
provision that the floor strength of the building to be erected by 
b defendants should be sufficient to gupport a live load of 150 
pounds for each square foct of floor space, and that the building 
we to be erected in compliance with the ordinances of the City 
of Ghieage. When erected the building had “a rated floor strength 
ef 280 pounds to the square foot,“ 

Evidence was introduced tending to show that certain 
building netices issued by the Ruilding Department of the City of 
Shicage were posted in the building during the time that plain- 


tiff was negotiating with defendants, waieh notices prohibited 


*the loading of fleors of snid building beyond 100 pounds to the 


square fect,” Flaintiff denied ever heaving seen these notices, 
In the earlier contract executed by defendants for 


* the sale of the premises to one Prank A, Hecht it was provided 


P that “in care of no exchange ef said preperty for any renson, the 


said Koklers shoulé not be indebted to said Jackson Brothers in 


any emeunt,* The contract upon which thie euit is based did not 
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a contain any provision similer te the one above quoted. fMecht 
refused te censummate this deal for the remeons which the evi- 
dence indicates were known to plaintiff. The Hastings contract 
- eontained ® provision that the contract was made with the under- 
- ptanding that the Billings trasteesa'and Cerstley's consenta were 
te be obtained te the tranofer of defendants! interest in the 
 preaises. and was inserted in the contract ot the suggestion 
of one of the defendants, But, even without this prevision, it 
_ is ebvious that these consents were necessary to a final coneun- 
mation of the deal, The real contreversy between the parties 
herete is as te whether it was the duty ef plnintiff to procure 
these consents, The evidence shows that in every ether respect 
i the plaintiff performed all that hie contract or the lew ree 

4 quired of him to procure a person whe ws willing, able and ready 
te purchase the preperty on the terms submitted by defendants, 
@ One of the defendants testified that he requested . 


- plaintare refused to do se, fer certain reasons, one of which was 
i enat his stenographer was not at hand te make the ineertions at 
the time thie alleged promise was made by plaintiff, Thies cone 
- versation is denied by the plaintiff and his testimeny is core 

a roborated by tat of nae gtenegrapher,. 

i The contract did mot expressly impose the duty of 
precuring the coneentse of the Lessors upon either the defendants 
q Or Hastings, and it does not appear from the language used that 
the contract was to be regarded as unenforceable by a failure te 
DP eheoare these consents, Whether the plaintiff had by separate 

- agrecuent agreed to perform this service for the defendants was a 
question ef fact for the jury, The evidence as to this matter was 


mtradictery and was ef such character that we are net warrented 
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4 interfering with the conclusions reached by the jury and the 
‘ Judge, Apart frou the effect to be given to thia alleged 
t, plaintiff could net be deprived of hia right to com- 
jones because of defects in defendentsa’ title, The evidence 
not disclose that the plaintiff prevented the consummetion 
; the desl, if it did, he would net of course be entitled te his 
¢ ssions; (Woolf v. Sullivan, 224 111, $09) nor did plaintiff 
sist defendants in waking a contract which he knew the defend- 
® could not perform beenuse of defects in their title, (Guin 
et al. v. Towle, 185 M11, app. 593, 
. @e are unable to say from the record before us that 
defendants could not hove closed the des] with eetings if they 
1 fit to do oe, From an examination of the evidence we are led 
believe that plaintiff attempted to deal fairly with beth pare 
ties te the centract. Hastings atood ready at all times to pere 
f mm his pert of the contract, The teatimony of the plaintiff 
. da te show that the wife of one of the defendants refused to sign 
r deed te the property and that thie defendant went te Hastings and 
re Ormed him that if he, hte: knew the facts about this deal 
he would not want it, Plmintiff alee testified that he knew 
r thing about the requirerents of the Geratiey lease with reference 
. the fleor strength of the building or that it encronched upon the 
’ liings estate let, and hence did not conceal the knowledge of 
‘these facts from Naetings. 
4 There was some evidence submitted te the jury which 
‘tended to show that defendants refused to complete the transfer of 
preperty for renesons other than those connected with the faile~ 
ure te precure the consetss of the lessers, After the execution 


Vv 


f the contract plaintiff talked with Gerstley, whe infermed him 
. 
t he would submit the question of his consent tc his attorney, 
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ind the evidence faile te disclose that Gerstley at any time theree 
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after refused to give his consent te the transfer, Wo ef-+ 
fort seema to have been made by the defendants to precure the 
 gonsent of the trustees of the Billings estate, 

a The jury were warranted in believing that the 
“fannure to consummate the denl was due te the default of dee 
 fendants and that plaintiff had throughout the negotiations 
meted in good faith and with reasonable skill and energy. 

f ‘Pox v. Ryan, 240 111, 391; Honroe v. Snow, 151 111, 126, 

‘ The case of Lawrence v, Hhodes, 188 I1i1, 106, 

_ Felied upen by defendante, ia not decisive of plaintiffts 
right te the commisvions which were earned by him, The cone 
tract of sale involved in that case wae optional in that the 

a proppective purcheser hed the option to purehase the property 
Di at a fixed price or submit to a forfeiture of a flefinite sum 

q eof money, ‘The broker in that ease did not procure the execu- 
tien of he binding and enforceable contract fer the sale 
of the Premises. The eontract here seems to be hinding and en- 
 foreesble, 

Other questions are presented by briefs of counsel 
with respect te which we think no revereible error was vormmitted 
_ by the trial court. 

The judgment of the Municipal court io affirmed, 
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J. A. MLLIOTT, 


Appellant, 
‘ APPEAL FROM CIRCUIT COURT OF 
Vs, Bs 
. cook SCUNTY. 
G. KH. ADAN ICE Blee 


Appellees, 


WR, PRESIDING JUSTICE DEVER 
DELIVERED THE OPINION OF THE COURT. 


J. A. Blliett filed a bill in the Circuit court of 
Cook Sednty canines G. H, Adamick and others for tne purpese of 
securing the delivery to complainant, or to permit him te in- 
spect the contents,of a safety deposit box in the vault ef the 
Vort pearborn Safety Deposit Company, which was also made a de- 
fendant in the case. 

It is alleged in the bill that Elliott and Adamick 
had entered into a written contract with William Bannerman under 
which Elliott and Adawick agreed to pay into the treasury of 
William Bannerman & Co,, a corporation, the sum of 65,000, of 
which total sum each was required to pay the sum of $2,500, In 
return for this smount Bannerman egreed to deliver in writing te 
Ellicott and Adawiek s formula and method of preparing and com- 
pounding @ preparation manufactured by William Bhannerman & Ge... 
and known as "Bannerman's Intravenous Selution," By the agree- 
ment this written formula was deposited in the joint names ef 
Flidiott and Bannerman in a safety deposit box under an agreement 
that no one of the parties was to have access thereto except in 
the presence of the other two, "unless one of the parties should 
die, in which event the two remaining parties should have access 


to seid sefety deposit bex whenever the full emount ef 25,600 


a. been paid." The contract else provided that in the event 
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either Wllictt or Adamick should fail to make the payments re- 
quired under it, then the contract was te become null and void 
: and any money paid thereunder was to be forfeited to the cor- 


“poration as liquidated damages. 






. It was further alieged in the bill that the contrad 
in question provided that if either Mlliott or Adamick should 
default in making payments as required, either of them would 

| have the right to make piven in liew of the one so default- 


ing, and that whenever the full sum of five thousand dollars had 


| 
| been paid the person so making such payments was to be entitled 
| to the formuls, 
| It is further alleged in the bill that Adanick made 
) payments under the contract aggregating $850.00, the last of 
which was made on Yebruary 23, 1915; that thereafter Adamick re- 
fused, without legal saat to make any further payments under 
the contract; that complainant Elliott paid the $2,500.00 which 
he had agreed to pay under the contract, and also the further 
sum of $1650.90, being the balance unpaid by Adanick; uudexxkthe 
BENteNsxy that complainant paid $4150.00, making the total sum 
of $5,000.06, which complainant and defendant Adamick had agreed 
to pay to the corporation; that complainant was thereafter en- 
titled to be subrogated to the rights of Adamick and te have 

Ane formula and detailed instructions for the preparation which 
had been deposited in the safety bex delivered to him free from 
the claims of Adamick, 

The bill further elleges that Bannerman died on July 
14, 1915, and that his executor and William C, Bannerman, nis 
Only heir-nt-law, were made parties to the bill, It is alse ale 
legeé in the bill that Adamick refused te consent to the opening 


a ef the deposit box or to agree to permit Pllioett to have access 





therete; that thereby complainant is prevented from compounding 
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or selling the said preparation which “possesses healing 
medicinal qualities to a high degree and is a valueble medi- 
ginal discovery,” ‘The bill further charges, in substance, 
that the formuls is ef great commercial value; that there 
were no other copies of seid formula; that Ademick had ne 
right or title or interest therein, and complainant prays in 
his bill that - 
‘ "fhe Safe Deposit Co, may be ordered and di- 
rected to open said safety deposit box and permit the 
appellant te have access to the contents thereof or that 
it deliver the contents thereof to the appellant and that 
said Adamick may be verpetually restrained and enjoined 
from making or asserting any claim against the Fort bear- 
born Safe Deposit Co, because it does so open said box and 
that the said Adamick might be further restrained from 
@laiming any righi, title or interest in or to the said 
formula for the preparation of said ‘Bannerman Intravenous 
Solution," and the detailed instructions for the use of 
same,* 
Also prayer for general relief, 
In an answer filed by the defendant Adamick he 
 @lleged that the formula of compounding the preparation was, 8&8 
amatter of fact, known to others than Bannerman and that he, 
Ademick, did net learn of such fact until after he had paid inte 
the treasury of the corporation $85¢G, He admits the renting of 
the safety deposit bex as alleged in the bill, but denies knewl- 
edge cf the terms of the agreement for the opening of same. He 
admits failure te pay more than the sum of $850, but asserts 
that nce demand had ever been made upen him te pay the balance due 
under the contract, He denies the right of the complainant to 
have the safety box opened. We admita that the solution the 


formule for which is conteined in the box is valuable, but he 







“asserts that the formula is not secret, and that he, Adamick, 
has valusble rights and interest in said formula, 

| Adamick's defense appears from the pleadings to be 
that the formula in question was known to others than William 


> 


“Bannerman; that he paid $850 under the contract inte the corpora- 
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tion not knowing this fact; that he had never been called 
upon by anyone to pay the balance due by him under the con- 
tract. It is not denied that the complainant Flliott paid 
$4,150 under the contract and that it was his privilege to 
pay the balance due by Adamick, which subrogated him to 
whatever right Adamick may heave had under the contract, 

The evidence shows that at a meeting ef the 
directors of the corporation held the 19th day of April, 
1915, consisting of Bannerman, Blliott and Adamick, a motion 
was made by Adamick, and adopted by the corporation, that the 
contract entered into between Bannerman, Adamick and Hliiett be 
Cancelled, and that the stock issued ta Adamick be delivered to 
Bamnermen, The evidence shows that the steck held by Adssiick 
was in fact delivered by him te Bannerman, whe held it for a 
few days and then returned it to Adamick, This resolution was 
adopted after Ademick and Pliiett had each paid an agrregate 
sum ef $850 under the cortrect. 

She motion adopted by the corroraticn is semewhat 
embiguous 23s to whet disposition the parties intended te 
meke ef the rights accruing to FPlliott under the contract, 
and it does not spresar that he was required to return the 
stcck held by him in the corporation to Bannerman, it does 
appear, hewever, that on April 3, 1916, Hliictt paid into 
the corporation $1,650, making total payments by him of 
£2,500, and on July 3, 1916, he paid an sdditional sum of 
$1,650, which, under the terms of the contract, was then 


due by Ademick, and which complainant, in erder to rrotect 


his investment, was permitted to pay in the event of 


Ademick's failure to do so, 


It cannot be said that the suit is one heving 


for ite purrose the forfeiture of 2 contract; as we read tis 


 plesdings it appears te be rather a preeeeding for its specific 
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"performance; anz there seems to be no question at all under 
the proof that Wlliett, the complainant, haa paid in geod 
‘faith the sum of $4,150 into the sexporation; and that he 
waa moved to do so by the promise of Barmmerman te disclose & 
the formula and method for the preparation of the solution 
is equally clear, While Wllistt seems to have been present 
at the time the motion referred to was adopted by the cor- 
"poration, his righte under the contract cannot be said to 
“have been abrogated in view of the subsequent conduct of 
the parties, At the time this motion was adopted Adamiek 
nad refused or failed to pay the balance cue by him under 

_ the contract, Notwithstanding this it appears that the 
complainant, Blldett, paid net only the sum due by hin 

_ thereunder, but also a balance of $1,650 due by Adamick, 

We think this clearly gives him the right to the relief he 
geeks by his bill, 

: The position of tne defendant Adamiek under his 
"answer is not easy to understand, If it be true, as he ag- 
i Serts, that the formula, which appears to/ahe subject of 
—_ is known to others and is net secret snd hence 


‘ is of no value to the complainant, it wovid follow that the 


7 
a 
x | Adamiek and Flliott entered into a joint agreenent with Bane 


Nat 


knowledge of the formula would be of no value to defendant, 


at a 


7 nerrien, and even if it be conceded that Hannerman did not com- 


8 Ply with the spirit or terms ef the contreet, this fact would 







net necessarily give Adawick the richt to fail in his arreement 
with Wliiott, who seems to heave acted fairly threuchout the 


transactions, Wor is there merit in the contention that the 
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he announced that he would have nothing further to do with 
the company and would make no further peyments, and that 
the motion referred to was adopted, This action did net, 
hewever, give cither Bannerman or Adarieck the right to e¢ 
swemearily dispose of complainant's rights under the eon- 
tract, The contract was dated April 3, 1914, and Bliliott 
end Ademick were required to pay the full amount due within 
two years, in such installments from time to time as ree 
quired by the Poard ef Directors. ‘the evidence shows that 
Adamick did not pay this money and in fact he states that 
ebeut a year after making the contrest he announced te the 
ceorperation that he would meke ne further payments, The 
cerporation and Bannerman saw fit to treat the contract as 
valid, even after the sdoption of the motion. 

The evidence shows that Adamick feiled to per- 
form the terms of the contract, If it be true that he did 
se because the knowledge of the formula was in possession of 
others end that Bannerman had deceived him with reference 
therste, he will not be permitted by his choice of conduct 
under the contract to dispese of whatever rights “Llliott may 
heve had thereunder, Elliott, the complainant, and Bannere 
man, saw fit to rercard the contract as sn existing obliga- 
tion, and under such circumstances we are cf the opinion 
that Elliett should be permitted te procure the fermuls and 
method for the preparation of the solution for which he 
appears to have paid in geod faith the sum ef $4,150. The 
evidence, however, is far from showing that the formula in 
question is known to cthers, and the procf fairly tends te 
show that knowledge of this formule can only be acquired by 


access to the safety deposit bex, The plaintiff does not 


q seek by his bill a forfeiture of whatever rights defendant 
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way bave as against Bonnermen's estate or others; as stated, 
he seeks a specific performence of a contract to which he was 
& party end ae to which he hes complied with all its terms 
and requirements, Barrett v. Geisinger, 179 Ili, 240; Zemple 
v. Hughes, 255 i111, 424; Telegraph Co. v, Canadian Telegraph 
Go., 105 Naine, 444, An application for the specific per- 
formance of a contract is addressed te the sound legal dis- 
cretion of the trial court, but this legal discretion must be 
exercised in accordance with well settled principles of equity. 
Fowler v. Fowler, 204 111, 99, "ven after the adoption of the 
motion referred to, the parties to the contract, with the ex- 
ception of Adamick, treated it as valid and existing. “Where 
the contract purports to be a consummated contract the 
mere acceptance and adoption of it establishes mutuality ard 
makes the contract binding om both parties." Ulisperger v. 
Meyers, 217 111, 262; Forthman v, Deters, 206 111, 159, 

Whether the defendant Adamick had forfeited his 
right to the $850.00 paid by him to the corporation is not 
before us for decision and we do not attempt to decide what, 
if any, right he may have as against the corporation or the 
estate of William Hannerman, deceased. | 

fhe d@ecree of the Circuit Court will be reversed 
and the cause remanded to that ceurt, with directions to en- 
ter a decree that the defendant, Wort Dearborn Safety Deposit 
Company, be directed be epen safety deposit box Ne, 726, in 
its safety deposit vaults, and to permit the complainant 
Bllictt to have access to the contents thereof, or thet it 
deliver the contents thereof to said complainant; that dee 
fendant G, H. Adamick be perpetually restrained and enjoined 


by order of the court from making or asserting any claim 


against said Pert Dearborn Sefety Deposit Company because of 
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WITH DIRECTIONS, 
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(METAL YROM CleOvIT COURT oF 
Cie. COUNTY. 


te mee eres Ser A Rie ee 





ER, ERRSIDING TUSTICR pevER 
BELIVYRED THe OFINION OF THe Court. 


: This is an appeni from @ fJudument of the Cireult 
» @ourt ef Seck County in faver of the plaintiff, Anna S, Andere 
gen, fox the sun of $802 and against “lle v, Banta, 

fn Hay 15, 1915, the plaintiff? aod her bretaer- 
q in-law, @. A, Anderecn, rented from defomdant the firat floor 
of & twe-gtory Gullding iccated at 7636 Stony Lelend avenue in 
the sity GF Chicage. The pluintiff occupied tke provises in 
question fer living rooza and for a stationery etere, The 

: written lense provided that the landlerd siould mot be liable 















for any dousges resulting from « failure to keep the prezizes 
an repair. The preaises in question were stoveehented anc it 
me necessary for plaintiff in emptying aehes er in procuring 
gest te go te the rear of the lot, pessing from the Guilcing 

- eate @ perch or Platform attached therete, the fleer ef hich 
as about 18 inches fres the greund level. 

4 Gther tenants ef gefendant ceaupied the upper 
“floor ef the building end al] of the tenants used the platform 


: m 
+e 


er porch and steps which lead therefres te the ground in paselag 
im end out of the huilding. 

yg | there is evidence in the record from which the jusy 
authorized te cenclude that the steps were attaches te the 
reh; thet they were old, rettexn and weak at the time of the 
tt and that they were used as part cf a common-way by 411 
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tenants ef the building. 
The plaintiff sustained a broken leg and ether ine 
4 jurics on January 14, 1915, when she attexzpted to carry a pan ef 
’ ; ‘het ashes to the rear of the lot, She testified that she rented 
q the premises frem a Yr, Melean, defendant's agent, and thet ne 
«repairs had been made upon the pereh or steps from June 1, 1913, 
until the date of the accident; that five er six months before 
the accident ehe neticed that the stepa appeared to be weak, 
4 "it wee slightly pulling frem the peren at the time * * * £ 
mean you could bee the shaking when you walked beth on the porch 
3 ana steps, * * * It iscked old and retten, se far ae i can ex- 
press it. is step was there when 1 came there,“ 

The evidence shows that there wae ice upon the 
Sound end about the steps and poreh at the tise of tive acci- 
dent. The plisintiff testified, end ner teatisony is correberated 
by cther evidence in the ease, that her injuries were caused by 
the breaking away of the ates frem the poreh as she was passing 
4 from the porch te the greund. A photegraph introduced in evi- 
a dence tende to shew that the steps were out of repair at the time 
4 ef the accident, and plaintiff says that sometime “in the fall of 
the year* she notified defendant ef the condition ef the steps 
% of the porch and that defendant said *she would have a san there 
_ te fix then.* hefendant aduits the conversation referred to by 
3 Plaintiff, but she denies that plaintiff hed referred to the 
rear steps, or that she, defendant, had agreed tc have them re- 
paired, 
From an examination of all the evidence introduced 
* by both perties it is cur epinion that the question of defend- 
. ant's negligence and that of the contributory negligence of 
3 the pinintiff were clearly questions ef fact fer the jury. 


_ Phere is evidence in the record which tends to prove that plain- 


Ett injuries were caused by en outeof-repair condition of the 
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steps which existed fer some monthe befere the date of the acci- 
aunt, and while the plaintiff says that che bed seme knowledge 

of this condition, the question of her centributery negligence, 
under the circusstances and in view of her teatiueny of notice to 
defendant and the promise te repair the steps, sas properly left 
for the detersination of the jury. Illineig Steel Ge. v. Ryska, 
200 11. 285, 

{ The pthotegrarh in question was sdwissible in evidence, 
Bile it appesare that the picture «ag taken sbeut a sonth after the 
- aceident eccurred, the evidence tende te ehew that there had teen 
ne change in the eenditien ef the steps and porch during that time, 
Plaintiff testified that ncthing had been dons at all te the steps 
| during that time, snd ske said, “I think these pieces of boards, 
er whatever they sre, are just where they were «hen I was hurt,” 
‘Her testiseny in this particular finds correberation ty treet of 

- another witness, The only ebjection made te the admission of the 
photograph eas that it appeared to have been taken a senth after 
the eccident happened, ‘This objection was cured by tue evidence 
that ne changes hed occurred in the condition ef that part ef the 


I 


| Premises shown by the picture during that tise, Androeszyeyn 7. 
“Spaulding & werrick, 194 121. App. 472. 

P The court did not err in refusing te sive instruc- 
4 tiene 1 and 2, The Ist instruction teld the jury that if they 
j believed from the evidenee that the steps were in fact old and 
q were in some degree rotten and weak and not sefe to be used and 
4 that the plaintiff had frequent cecasicn to use the stens at and 
‘before her injuries and knew of their condition, she was not en- 
titled to recover, This instruction is faulty for severni reasons. 
we are not ready te hela that plaintiff would, as a matter of law, 
" be barred from a right te recover, by knewledge of the condition 


of the: steps, whether she had such mmowledge and wietner the 
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Gendition cf the steps wns such as to warn her of the danger in 
using them, were questions ef fact fer the jury, Nere knewledge 
: of this condition would set, as 4 setter of law, preclude her. 
Instruction fe, 2 teid the Jury that if the plnine 
4 tiff knew that defendant did net knew of the dangerous condition 
4 of the steps, then it was the duty ef vlaintiff to notify defend 
{ ant ef such condition and that fsiling in this plaintiff ceula 
3 mot recover. e iknow of no authority in suppert ef te contene 
tion that this instruction correctly states the law, 

The case of Loehn v. €. E. & St. L. Hy. Ge., 152 
Til, 225, in no way supports the argument thet a tenant using a 
commcn-way is in his om preteetion required as @ matter of lew 
te netify the landierd ef such defects in the coumson-say. 

The court did not err in refusing the two interro- 
@ateories tendered ty defendant. The first interregatory re-~ 
quired the jury to anewer whether the plaintiff at the time of 
her injuries knew the character of the steps from which she feli, 
sn inerons either way tc this auestion would not determine thre 
Fight of plaintiff te recover, Eor is it at 211 clear what is 
meant by the phrase *cherecter ef the ateps,.* The secend ine 
terrogstery ie whether the plaintiff could, by the exercise of 
erdinary cere, have known that the stepa were not reasonably 
gefe for her to put her weight upen under all the circusstances 
and facts ehown ty the evidence, we think this questicn was well 
eeaiculated to nislend, fhe ultimate question in taia connection 
which the jury were called upon to decide was whether the plain- 
tiff eas, under all the circumstences of the case, in the exercise 
ef ordinary care for her own safety, The question fer the jury 
was not whether the plaintiff could, by the exercise of orcinary 
eare, have know ef the condition cf the steps, but whether, in 


‘thie exercise of such care plaintiff was chargeable with such 
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InsBlhwood v. Chicago Gity Ry. Ge., ® ill. App. 406, 
eccurt in criticising an instruction said: “it is alse bad as 
tating an incorrect rule, for there were samy things shich the 
lmintiff might have dome while exercising ordinary care which 

ad have avoided the injury.” So here, it is net inconceivable 
the plaintiff in the exercise of preper care cither could or 
34 net have known of the condition ef the steps, Stated dif- 
mtiv, if it be conceded that plaintiff could, im the exercise 
ordinary care, have knewn ef the cendition ef the aters, this 
would not, se a matter ef law, preclude her right to recevery. 
Finding ne reversible errer in the record, the judge 
lent ef the Cireuit Court will be affirmed. 
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R PRODUCTS COs 


je BI.A. 659 


APEYVAL FROM MUNICIPAL 
COURT OF CHICAGO, 


ER. PRESIDING JUSTICE DEVER 
DELIVERED THE OF IVION OF THE COURT. 


This is an appeal from a judgment of the wunic ipal 
court in favor of plaintiff for the aum ef $97.50, 

: Septeuber 5, 1917, the plaintiff received an order 
a from defendent for the delivery to it of 10,000 corrugated 
barrel icaps *¥. 6. 3, Farmington, Haine." At the some time 
the plaintiff ordered “16,0060 16} corrugated barrel caps at 
| $9.75 per K., F. Oo. B, Meknightstown, Pa,* Septesber 6, 1917, 

following the receipt ef the order the defendant by letter in- 
structed pleintiff that the geods ordered for delivery at Ke 
| Snmightetowm must ‘reach there by Septexber 25 es we will be 
proking at that time and must have them there, otherwise they 
would net be cof eny use to us, * * * If there is any doubt 
in your mind about your being able tc make this delivery, 

_ Please promptly advise us." In setting Oeteber 1, 1917, as 

3 the dete for the delivery ef the goods ordered fer Parsington, 
Reine, the letter said; “If you are able to onke these deliv- 
3 evries you might increase cur Farmington, iaine, order te 

3 15,000." in its reply to this letter the defendunt wrote: 







4 "We have every reason to believe shipments will be made in 

a eaple time to reach destination at time specified in your lete 
ter." 
a Evidence introduced on the trial tends to preve 
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that fellowing this correspendence the plaintiff shipped 15,000 
Caps to Farmington, Naine, and from this fact, taken together 
with the language used in the letter of defendant, it may 
fairly be concluded that the plaintiff agreed te a modification 
of the criginsl contract by agreeing upon deptember Sth for 
the delivery ef the geods at Keknightstowm, Fa, ‘hile the 
language of plaintiff's letter iz semewhat ambiguous as to 
whether plaintiff actuslly promised te deliver these gocds on 
the date referred to, we think its acceptance of the order fer 
and delivery at Farmington, Ynine, of 5,000 additions) caps, 
whieh were to be delivered only in the event that plaintiff was 
able to make the deliveries at the time specified in defendant's 
letter of September &, 1917, renders the e¢riginal contract, which 
fixed no definite time for the delivery of the goods, specifie 
with reference to the time for such delivery. 

There is some dispute in the evidence as te whether 
pisintiff shipped the goods for delivery at Mexnightstown eon 
Septesiber 12, 1917, or om September 18, 1917. The evidence shows, 
however, that the goods in question did net arrive at bernicnats- 
towmm until Cetober 5, 1917, and that defendent refused to accept 
the shirment because it had arrived too late to be used by it, 
AS stated, the contract between the parties required the delive- 
ery of the goods, which were te be used in packing fruit, by Sep- 
tesber 25, 1917, and it is our opinion that in ite failure te 
deliver the gecods at Heknichtatewn bandicndec teathobeadt shake the 
Plaintiff did not comply with the terms of the contract, Yrom 
the nature of the subject matter of the contract it may be in- 
ferred that the defendant knew the purpose for which these goods 
were to be used and that prompt delivery thereof was a uatter of 
consequence to defendant. jegerwood v. Bushnell, 126 i111. App. 
$55; Hagan v. Kawle, 143 i111, App, 545, 
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in Devine v. Edwards, 101 Ill, 141, the Supreme court 


seid; 


"Where it ia the express centract that the property 
is te be shipped by the seller te the slace of business ef 
the purchaser, at the expense of the seller, than the pleee of 
delivery is the business place cf the purchaser,“ (Benjansin 
om Seles, Sec, 693, 

and in 21 Am. & Hmg. Bucy ef Law, lst ed., 550, it is aaid: 

“Where the contract prevides that the seller shell 
ship the geods te the place of wusiness of a buyer and pay the 
freight, the place ef delivery is the place of business of the 


buyer, and the seller can maintain ne action until he has com- 
Plied with this duty," 


in Devine v. Hdwards, supra, it was Keld that the 
words and letters "F, 6. 2, cars Aurcra* were used ag a short 
expression to indicate the phace where the seller sag to deliver 
the foods, ac weli as the fact that the expense cf their delivery 
at thet reint was to be paid by the seller. 

Ye think the court alee erred in denying defendent 
the right te file his counter-cleais, it is true that the counter- 
Cleim sets up damagea sccruing te defendant of $2,500, 

in Holmes v, Straus, 283 111. 621, the Supreze court 
on page 627 held that; 

“While the defendant had the right, if he saw fit te 
de so, to bring in his counter-claim fer an amount excecding 
$1000, the action being one of the fourth classe the court 
eould sot render judgment thereon for sore than $1000," 

The plaintiff meved in the trial court for leave te 
file his counter-claim and also for an order transferring the 
cause, which was of the fourth Glaes, to the first class, ‘The 
denial of the motion to so transfer the case was correct, but the 
trial ceurt sheuld have allowed defendant te file ite counter- 
claim, diol if done, would heve limited defendant's right of 
resevery to a eum not exceeding 21000. 

The judgment ef the Wunicipal court is reversed and 
the cause is rewended for a new trial. 

REVERSED AND REMANDED, 
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APPEAL FROM MUNICIPAT, COURT 
OF CHICAGO, 





MR, PRESIDING JUSTICE DEVER 
DELIVERED THE OPINION OF THE COURT, 


The Municipal court of Chicago rendered a judgment 
in favor of the defendant, Joseph H, Strong, in a fourth class 
action begun in that court by Everts Wrenn, the plaintiff, who 
prosecutes this appeal. 

The plaintiff, who is engaged in the life insurance 
business, filed a statement of claim which charged that the 
defendant was indebted to him for commissions due on the renewal 

| premium paid for the year 1913, on a life insurance policy for 
the sum of $25,000, dated September 9, 1912, on the life of 
James Viles, 

In an affidavit of merits filed by the defendant, 
the defendant denie¢ that any contract existed between him and 
plaintiff and that defendant was in any way indebted to plain- 
tiff. The evidence shows that as a result of certain conversa- 
tions and correspondence between the parties the plaintiff 
turned over to defendant certain life insurance business. The 
plaintiff testified that the matter in controversy had its 
inception ina conversation between plaintiff and defendant, in 
the course of which defendant agreed to pay plaintiff the usual 

commissions for the business turned over to him, It is admitted 


that policy No, 342171 was issued on the life of James Viles for 





the sum of $25,000 on October 14, 1912, 
Plaintiff testified that defendant in the conversa- 
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tion referred to agreed to pay him 45 per cent of the first an- 
nual premium paid on the policy and 5 per cent of cach succeed- 
ing annual premium paid thereon, and that this was the commis- 
sion usually paid under similar circumstances. 

The defendant Strong admits the acceptance of the 
application for and the issuance of the $25,000 policy, but he 
testified that he agreed to pay the plaintiff "the first year's 
commission and if he wrote the amount required in the company's 
contract I would pay him the renewals; that amount was $50,000;" 
that he, the witness, at the time the contract was made exhibited 
to plaintiff a form of contract for the payment of commissions to 
agents,wiich contained the following sentence; 


"Agreed that renewal commissions paid only after insurance 
in face value of $50,000 has been written,” 


It is impossible to reconcile the testimony of these 
witnesses, They directly contradict each other as to what lan- 
guage formed the basis ef their contractual relationship. So 
far as we know, the parties to the suit are equally reliable and 
there is nothing in the testimony of either that enables us to 
determine the truth of the disputed question of fact, In such 
circumstances this court cannot interfere with the judgment of the 
trial court, who had an opportunity to hear and see the witnesses. 

The judgement of the Municipal court is affirmed, 

AFFIRMED. 
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RR, JUSTICE HOLDON SELIVERED THE OFIEIGH GF THE COUNT. 


= in a trial befcre the court on claim and counter 
alain er set-off, plaintiff's testator had judygswent for $7400.29, 
"end the city seke a reversal on writ of error, 

3 seseph Hanreddy had fer many years been a contracter 
engaged in paving and repsiring city etreets, His ¢lais was di- 
_¥iced inte two parts; 1. Yer work and material furnished in re- 
- cuts in asphalt street pavements in Chiesge under written 
 ¢e ene with the City, and fer moneys due for work come and me 


M asphalt pavesents in streete snd alleys ef the City et the 

e isi instance and request of the City; and, 2, fer repsiring 

2 squere yards ef asphalt pevesent om frie street betveen 

7 Lin and elie vtreeta. An itewized bill of particulars ene 
e4 showing 175 different pieces of work (‘one on sore than 

: sixty seperate atreets between December 15, 1965, end December 
22, 1914, the charges totaling $8283. 

Yhe City defended with a counter claim fer 421,055,422 
_ fer repairs cisimed te have been made by it in pursuance cf certain 


written contracts with Hanreddy. A bill of perticulers wae ate 
tached te this eounter claiz, although it eppeurs that the counter 
2 wee for unliquidated deanges growing out of transactions 
eted with Henmreddy'’s claim, fe this counter clsim lanreddy 
en affidavit of merits denying that the city did the work or 
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furnished the material claived, end any indebtedness under written 
- eontracts between them; sets up an agreenent wade in Oetober, 





494, that the City's department ef publia works should de the 
f _ Beceseary @aintenance werk required by hanreddy under bis contract 
“upon puvenents laid by him for the City, tie same to be done under 
the direction of the general superintendent of maghani, the shouné 
- detersine the smeunt and meceasity of the gerk; tiiat the City, in 
| -wicletion of the agreement, extended its autherity to act for and 
bind Ranreddy by expending large sume in ioproveserts and repairs 
wee chargeable te hin a8 neesseary eaintemence work, #t¢, 
befendant argued for reversel that the judguent is 
 minmnifeatiy contrary te the welent of the evidences and tnat the 
- eounter Claim abculd heve been allowed; tnst about one-third of tne 
5 ase ($2752) “ag barred by the Statute ef Limiteticens; that there 
’ was error in the sdeiasion and exclusien of evidence; that the 


 gourt erred in its computations and ia refusing to hear arguments 
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§ in Suppert of a sotion for a new triel and in refuging to pass 

upon findings ef fact and propositions cf law submitted by de- 

fendant; and that the Henreddy contract with the City is invelid. 
Counsel fer the City prefsee their argument with 

Prognosis that in bese condition of the autherities in kindred 

“ ennes the success af the City in this ena like litisation is 

a : what ef a forlorn hope. in our view of the record before us 


the law applicable to such condition and fects as are there 










. “found, we @re inclined te «gree with counsel's foreenst. 
Regerding the contention that the judgement is un- 
“supported by the evidence, this case iv in many of Sts prominent 
E re tures, and particularly in regard te the saanner of proving 


the clnim, very similar to the case of Becovern v, city of 
ic 26) T11, 264, im the Hegevern case, se in this case, 


City's vouchers given fer work dene, pen the hearing it as 
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 elaimed that vouchers fer the work hed been legued ond that Hane 


ed should have been paid, Hanreddy disputed payment ef the 
ners and upen the trial it was agreed that the perties gheuld 










ever the itens of the comptreller cutside of court end ascer- 
‘tein which of the veuchers had been paid and whieh nad net, This 
wae Gene by sereenent eof the reapestive counsel, with the sanetien 
! : the court, anc an adjournment was had fer that purpose and the 
“Pesult showed that ef tue vouchers iseuednone excepting 5121 had 
“been paid; a atipulation to this effect wae ontered inte between 
the parties,and the City agreed slso thet the work dope for which 
- Ranreddy Glaised payment had beer performed and the amounts core 
-weetly eanputed. 
; : Witheut recapitulating the evidence a careful search 
ef it revesmls that eo far as Henreddy's cisim is concerned, it is 
"abundantly proven snd the finding cf the trial cudze has ample 
_@uppert in the evidence. ‘The eentention thet the judqsent isnet 
| qupportea by the evidence is therefore baeeles2, in fact, there is 
' motevidence in this reeord shewing thet Hanreddy's bills vere ever 
 wory sericusly disputed by any ef the enployees of the departments 
of the City Having supervieion and eversight of the repair work 
| gone, 
4 im regard to the repairing done on tae aepnelt pave 
ing on Erie street, the original paving of waich had been dene by 
| Hnmreday, the ¢ity contended that the repairing charged fer by 
- wanreday were repairs that he should have sede uncer his paving 
 eontract, Sut it is preven beyend peradventure that the disin- 
| tegration ebhich mede repairs necessary was the fault of the City 
te allewing the eateh basins and sewers, where they intersect Zrie 
streat, te become clogged uy.by piles ef sand dnd dirt, se thet 
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not @rnin eff, reeulting in water te the depth of frem ens te 
eight inches overflowing the rie atreet pavement. Thie water, 
ue and sewage froze, eo that when the epring thaws cage the ice 
melted and left the asphalt pavement full of holes ranging in 
- pise from 20 by & feet te one yard square. ‘fhe City's general 
lain inspector whe inepected the street, #2 well ag other wit- 
nesses, testified that the holes and disintegration ef the as- 
; pheltwere ceused by the erosive action of the standing water and 
_ fee and ene net due to ony defect of material er Isber furnished 
by Hanreddy, 

The charges fer thie werk made in the counter claim 
ef the City on the theory that Hanreddy wan beund te aske the 
3 repairs under the sanintensace provision of bis centraet, were 
é disproved by the City’s own experte. Oisregarding the Legal 
F Prepesitien that ¢ eleim fer unlicuidated damages unconnected 
7 with the contract in suit cannot be set off or recouped in such 
action (kigbie v. Rust, 211 111, 333), defendant not only failed 
7 te prove that the charges were maintenance charges, but the evi- 
5 dence establishes that they were net. 

the attempt te inveke the Statute ef Limitations 
upon the trial ae a defense was abortive for the reason that euch 
defense had not been plesded. ‘The lisitation statute ia a privi- 
lege and wust, te be availed of, be specially pleaded. Lucking 
auch « plea, the atatute, if invekable, would be held to be waived, 
Sard v. Silliams, 279 311, 547, Hersever, the lisitation statute 


. 
g is raised for the first time in thie court, which is too late. 
Bowers v. Fettys, 175 111. App. 1668, 

j We discover no reversible errer in the court's 
Tulings upon the evidence, Ker de we diseover any errer in the 
court's eceputation in arriving at the amount of the judgment. 


The contention that the centracts under whieh Han- 
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aid the work for which he eseks paymemt im thi« suit were 
beomuse for mere then $500 and should have been let to the 
o responsible bidder after advertiging, is net well taken, 
ff the contract one ultra vires, it should, te avail ef such a 
se onge, heve been set up by an apprepriate pleading, This eas act 
one, City v, Peck, 196 111. 260, Kad such # defense been pleaded 
proven, it might have been successfully rebutted ty preving 


is 


the contrect had been subsequently ratified by the City, 


| ‘er, as held Gy this court in BeGoyern v, city sf Chicage, 202 
nu: » App. 139, "the City in ite repairing sf streets sets in ites 


capacity, and as the contract wae net for = specific sum 
in excess of §50C, advertiserents for bide were net required,* The 
’ irpese of the ordinence requiring advertising for bids is te ase 
the cost ac that an exppropriate ordinance aay be passed ane 
ga tax levy te meet such cest, However, this was sot aee- 
essary, for, ne held in the HeGovern ense, supre, the vehicle tax 
4 by statute expresaly made available for strest repair work, 


h 


m, this peint is fully covered adveresiy to the City’s conten- 
in the Suprese Court's decision in the HeGevern case, supra, 
© it is said; 


"The sele question, so far as the right te recever on 
the contract is concerned, is wnether, after saking the con- 
tract and sfter the scentracter has fully perfermed secording te 
its terme and conditions and as directed by the city officiaia, 

_ end after the city hes thereby received the benefit of the work, 
leaber and aateriais, the city is now in the pesition te aet up 
the informalities end irregularities wrged, under the cir- 
Gusstences cf tnis case, * * * 

*The contract sued on was ef such & neture that the 
city could lewfully have entered inte it. ‘The city was charged 
with the duty of keeping ite atreets in repair for public use 
and was authorized by law te suke the necessary expenditures 
and contracts for such purposes ." 


The contracts with Kamreddy in suit were within the 
e | power ef the City te make, and as Hanreddy performed aii the «ork 
| under such centrects, the City huving accepted such work cannot 
new evade payment therefor by urging the illegality of the con- 
, for as said in trainage Commissioners v. Lewia, 101 ili. 


i 






q ‘. 
ae 
fp 


= ee eS 


oo 


a 


ita 
























even Siw sido wk susaeng assed ad doktr re? as 
oa? ef dbf nee bved Sivode SEs OOEE auc? eTUN TAT es 
‘etet ikow gow BE (patefPtorss xo 2 te cod 

# Hood To ‘Lieve oF . elude Ot gents gre te sae 8 
fon dae abate .gotbent) otarrrotas oo wg tee a 
bebevi¢ uped seasto® a dave halt - JUSS VEY ORO Vaper 
‘Qiviwy Ye det tevot <ilteeseous need wad dgte 4 
OES Giz ed Sed tied isosapesdue tmed bad 2 stares 

SOR .gershio Ie tip .+ meeyongg a! tuvee shee yt Bhesas 
es mo atum Sterzte I yoitvieges efi wb yese eda? 
mm ofliooge « s0t gen ene Secntunn amt: on: at ie 
oat + teciuoes 00 ote ebis 107 eomemmelanoube 008g Me 
-a8 62 of skid “et gaielstevha grivivpot sensaiaxe 
nun bwsang sd You snenaline stulsquuns an onde oe teeee 
+onn {0 wor o149 .tevewes , 4200 stoxe suse eset eae 
xed @foldoy nit .osqre eens expveoee eet ab Sted ee 
.fxer Yleyet torrie «ot ofdinlters abs tierra 
«Meson. atetio set of vfouwethe boreved effet mls 
efFGET . Sal Sie yAoO O43 ci nofalvah 2*2eue9 





+3 ar. 


0 €6Ve0e% OD tee tt enl# en 44% op ,stebeusep offen ent? | 

ones edi gaiden totte ,tedzedw ef .benteenes si 79 

OF Balstecen Dearie lts¢ yifal set 29Saatsaed ess ie 

s@iaielttc “utio od} uo Aetoecib es ban seoksibace bac 

tice et lo fFIsaod sv bevissas YdeteAe gan ¥eta wot . 

Ge fen of ablh#ieoy acid at vou sl “ein od? ne 
«vis e%¢ vohau \Aeprty weitiue hoygettl Sas esksi sien 

* © © .eees aide to 

- GA? decd ouuiAs & dome fe eae te Rowe SORTARGe SATE co 4 

boyieds eae y2ie oNT .41 e8ni Sovedae evrad elistest io 
‘Baw vilde “40% sieges ad w@eovte afk i qe beatseasua Gow 
SexUs Lde20r3 Geasenben see Sim ee wnt we oe 

acid ahd iw aiev sles mi whbetaan Atiw esoatsacn 4ae - 


waoe anf {ie dewcolsed whorasit ae bar <ouaw of 4825 di te 
Tourey Tiree xowe beolceses yaivest ¥eid ads .esontiase =e 


endo omg lo utiinge Li odd antatw qe coTstadd Jeomeeq 6 
-f5i £91 .gi@9) .¥ Beprelestemes epbutens mi bles of tet «i 





App. 252; 
*fhe doctrine ia firsly eetablished in this atate 
that where & musicipal cerperation enters inte a contract 
tmat it may lewfully make, it will, when sued for the iaber 
end material furnished and accepted, be estopped from setting 
~ taps & defense the irreguler and unsuthorized mouumer in wich 
contract was entered inte, it cannot retain the fruite of - 
the contract and escape linbility upon tke ground thet ite ef- 
ficers neglected te pursue the particular mode ef contracting 
required by the statute.* 
A motion fer « new trial in cases tried by the court 
_ without e# jury is unnecessary, as it can serve no purpose whet- 
_ @ver in preserving questions for review on appeal or error. 
|" Ghimax Zeg Oc. v. Amerionn Tog ce., 234 111. 180, 
f The City alec complains ef the ection of the trial 
4 @udge in net hearing eral orgument en a motion for a new trial. 
im Steinke ¥. Eisner, 291 111. App. 172, it wns held by this 
gcurt, in an opinien written by }r. Justice Eocdurely, that it 
wee not errer for the court trying cases without a jury to ren- 
_ der ® decision without heering argument ef counsel, 
q the reeerd shows thet propesitions ef law and special 
" findings were tendered te the court mere then two sonths subse- 
quent to the conclusion af the trial and after the enxncuncement 
by the court of ite decision, The trial Judge ruled that they 
: : Same toc late, and we agree with his, The ctatute provides that 
such propesitions ond findings should be submitted before the cos 
mencement of the srgusent. In Flynn v. City, 197 i11. App. 586, 
it was held that propositions cf law aubritted after the trial of 
the ease were properly refused, Theepsep 7. Newenn, 205 111. App. 
317. 
‘Se Eo reversible errer appearing in this record, the 
3 dudgeent of the Bunicipsl Court is affirmed, 





APFIREED. 
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ERROR TO CineviIt Coun? 
OF COOK COUNTY, 







MR, JUSTICK HOLDOM DELIVERED THE OF INTO OF TH COURT, 


‘4 This writ of errer is undefended. ‘The parties 
s are husband and wife, Complainant seeke a divorce from her 
g husband on the dual grounds of extreme and repeated cruelty 
4 and habitual drunkenness for the statutory peried, Come- 

4 ‘Pplainant also prayed that defendant be barred from all right 
B and interest in and te certain real estate and personal 
property which she claimed she had aceumulated with her own 
a earnings. Defendant answered, denying all the material 

a avyernents of the bill upon which complainant prediasted 

a her right to a divorce and other relief. Thereafter, by 
eg lenve of court complainant filed on amendment to her bill, 
a which ¢id not meterially change the issues, At the elose of 
" complainant's proofs defendant moved to diamise the bil for 
want of equity, which motion was allowed, 

: An examination of the evidende diseleves that 


By) 


the defendant was habitually drunk for « time exeeeding two 


yenra prior to the filing of the b111; that he ws likewise 


‘a @uilty of extreme and repeated cruelty toward complsinant; 








that he threatened to kill her and that he threw a knife at 
her, Complainant testified that her husband had been drunk 
hundreds of times; that she had seen him drunk three or four 


times a week during three or four years preceding tne triel, 
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hed seen him so intoxicated that he could not hold @ 
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knife and fork to emt with, and that he talked silly. ‘The 
lest time she saw him drunk was on the dey whe filed her bill, 


Me was ec drunk that he neglected his business, and te obtain 
money which he had not earned collected rents from complaine- 
 ant's property and at other times forced her to give him 


money, Fight witnesses other than cemplainant testified 


«88 to defendant's habits of intoxication and also te several 


4 gets of cruelty, and the daughter of the marriage testified 


wa 


that her father had numerous times threatened to kill the 
whele family. ~ 

This evidence uncontradicted eatitied complaine 
ant to a decree of divorcee and the ether relief which she 
prayed. 

fhe decree of the Circuit court 49 therefore ree 
verged and the cause remanded for furtner preceedings consistert 
with the views herein expressed, 


REVERSED AWD REMANDED, 
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9431.4. 650 
put TQ GCiRCUIT COURT 
y COOK COUNTY, 


) CZELLO, 
¥luintiff in } 


5 i 
a i vs, 


| ALBERT ROEVELD et al,, : 
ae befendants in Myror. 





« SUITICE HOLDOM DELIVERED THE OPINION OF THE COURT. 


—___ The bill in this case involves the lease in case 
F “general number 24184, in which s judgment for rené due under the 
terms of smid lease entered in the yunicipal ceurt of Chicage has 
this day been affirmed, — 
The bill in this csse prayed for @ canesilation of 
7 the lense above referred to and for an injunction restraining the 
"entering of any judgments by confession or the institution or 
" prosecution of suite thereon or enforcing writs of exeoution is- 
sued on two judgments by confession entered for rent under the 
terms ef the lease in the Municipal court of Chicago, 
4 A motion for a tewporary injunction was argued be- 












- fore the learned chancellor and denied. The wotion wae based 
upon the face of the bill and ag injunctional relief was the only 
“relief sought, the bill was dismissed for want ef equity and the 
 gause is now befere us for a review on writ of error, 

Y What has been said in the law case supra is equally 
applicable to the bill before ue, The bill preceeds upon the 
theory thet the lense is a contract by which the parties agreed 
to viclate the state Inw closing saloons on Guriday, and that each 
Deety being guilty of egreeing to a vielation of the law, the 

- gontract is veid, 

q Wo have held im case general number 44164 that the 

€ ia not a contract for the violation of the state statute 


loving saloons on gunday. There is # covenant in this lense that 
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the business carried on upon the demised premises shall be conducted 
q according to the laws of the otete and the ordinanees of the city, 
" ete. The following provision is the one which it is contended 
Fenders the lense illegal and void: 
2 "The lessee ahall have the right te terminate this 
lease by giving te the leasora within thirty days after the 
Clesing of ssid asleon by the state er city authorities a 
sixty day written notice in the event that the State Sunday 
Closing Law is generally enforced in Chicage, cr in the event 
that the City ef Chicage shall discontinue tive issuance of all 
saloon licenses ,* 

AS we have already held, we cannet construe this 
- eevenant aes autuorizing defendant to violate the so-called Sunday 
losing law. Purthermore, if defendant's contenticns were weil 
q taken ~- which they are not - he could have done a6 he attempted to 
4 do in case supra - set up such defenses in a law action and in that 
way have preserved his rights to any action which might be brought 
q ®gainst him upen the lease, 
The bill states no case for injunctional relief. 
Seeing no valid ressen for disturbing the deoree of 
_ the Circuit court, it ip affirmed, 


APPIREEZDS, 
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213T.A. 660 


AYPRAL PROM MURICIFAL COURT 
OF CHICAGO, 


BR, JUSTICR HOLDON DELIVERED THE GPINION OF THE COURT, 


There wag a judsment for $76.55 on ao trial before 
the court, and defendant appeals. 

There ig no controversy ae to the amount of the 
Claim, but defendent insists that one Gam Birmbeum is lisnble 
for the debt. [It seema that Birmbaum leased to Levine a moving 
picture theatre; thet chairs in the theatre were broken and 
thet beth Birmbeum and Levine went to pieintiff's plaee of 
tmeiness and selected the chairs whieh plaintiff sold te de- 
fendant and delivered to the theatre, 

It is in evidence thet Levine intreduced Birnbaum 
to plaintiff's ealeaman #5 hie monnger, It is not dieputed 
that defendant had a oredit account with plaintiff and that 
Birmbeum had net. 

There is sufficient evidenee in this reserd from 
whieh the trial Judge might reasonably find that the transac- 
tion in suit was with defendant and that the credit ms ex- 
tended tc him und not to Birmbaws. Statements of the account 
were several times rendered by plaintiff te defendant, and at 
no time, until the trial, did defendant repudiate hia lise 
bility, While statements of the account were also sent by 


plaintiff to Birabaum, they were so sent at the request of de- 


 fendent, Gueh statements were, however, in the name of de- 
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. and were at no time made out to Birabaum, 
The evidence abundantly sustains the contention 





The finding and judgment ef the Municipal court 
“suppert in a preponderance of the evidence in the record, 
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SAL8S BOOK COMPANY, 
Appellee, 
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AYFEAL PROK MUNICIPAL COURT 
OF CHICAGC, 





ER, JUSTICE HOLDCOM DELIVERED THE OPINION CF THE COURT, 


Thies is an undefended appeal from a judgment of 
178,97 against defendant entered on the finding of the trial 
q Judge to whom the cause was submitted for trial, 

! There are eight assignments of error, but we 

4 find no merit in any of them, 

7 The claim is for the amount of the judgment 
for certain "Hll-Pisher helle* ordered of plaintiff by 


q defendant in writing, which writing dees not appear in the 
abstract, 
4 Seven exhibits are mentioned by numbers in the 


4 abstract but are not otherwise abstracted. We will net, 
under well settled rules of precedure, go te the record te 
ascertain the centente of these exhibits. ‘The abstract is 
tne pleading of appellant, and if no reversible error ap- 
pears therein, the judgment appealed from will be affirmed 
 witnous consulting the record, Aside from a reference to 


these exhibits there is no evidence abstracted, in this 








- condition of the record we are unable te say that the 

| findings ef fact in the record are not auatained by the 

I evidence, The presumption ef law in the absence of any 
“weidence to the contrary in the abstract is, that the find- 
ings of fact are amply supported by the evidence which the 
trial judge heard. 
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to gubstitute ancther and different judgment in its place 
| evidence before him so warranted; and we are unable to 
3 the abstract that there was any inek of evidence te 
rt the judgment finally entered and from which this ap- 
: (‘is preseouted, It is not contended that the judgment 
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ras vacated at a time when the court had lest jurisdiction to | 
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pee, The judgment of the Municipal court is affirmed. 
; AVVIRANED, 


lacideit qhusete teninsset-n Siitee Son at saben 
Y Poe ee ark se ay 
sansa 021 m2 foraciet towetREh Sine sedvans oft te 
of sftamws ona ow bre jhasnernen oe mA ote 
TRY 
At #oashive Yo deel Yas <n 


ue 


é 


sussbul, wae Tadd bobueraed don cp ) 


re aes eh RY | 
seen Tia oa rues soqiaten ont to smenehay $9 


PR sicia | 2h ei. peta Tan 
wi coy: whe SUE SNe cu 
eee oe bs, sibel cy 
S60 STR IR “i 
dk dea BAe, 
ae Oita Dike a8 


¥ hi 1 4 re 
SU ANE Oe TE or * 


: fue ea BH 


iA? « selvieded Meee 
" 


Load ae wd" arstai de 


ae ae wp 4 


7 











9131.4. 661 


ERROR TO THE CHININAL COURT 
OF COCK COUNTY, 


| MR, JUSTICR HOLMOM DNLIVERED THE OPINION OF THE couRT. 


a Defendant was found guilty under an indictment for 
- conspiracy and punished by a fine of $750 and brings the cause 
here for review by writ ef error, 

| The indictment oonsisted of three counts, and each 
 goneluded contrary to the etatute, The first count charged de- 
q fendant with conspiring on January 3G, 1911, with one Duke ¥, 

| Parson and others unknown, to ebtain $6000 of lawful money from 
"varie turomaki, the same being her property. 

In the second count the conspiracy to obtain the 

" geme amount from the same person was charged to have been done 
_ While defendant was in the employ and acting as the agent of 

} Marie Zuromeki, and the third count charges that the conepiracy 
was to obtain the money by means of the confidence gane, 

The evidence shadows forth that defendant, with 
Dethers, under the cloak of religion attempted te perpetrate a 
glaring fraud upon Warie Zuromski by imposing upon her credulity, 
: misinforming her of existing conditions and cheating her cut of 


@ lerge sum of money which was her lewful due. 


we 


As the judgment must be reversed and a new trial had 
fer errer in the trial judge's rulings upen the evidence, we 


refrain from at this time giving any cpinion as to its probative 






- force and value, 
a it appears from the testimony that the parties to 
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| this alleged conspiracy were all’ either members of or inte « 
ested in the Metropolitan Church Association and that either 
the Association or some of the parties, and particularly de- 
— fendant, were interested in or cperated a lodging house 

a known s@ the "Vestibule lictel* on Van Buren street, Chicago, 


Im this lodging house in the fal! of 19°09 one Andrew Zurem~ 


ski, ® guest, was found dead and upon his person there was 
discovered by one puff, in charge of the lodging house, a 
savings bank beck in the First Trust and Savinge Bank which 
showed a balance to the credif of the dead man of $6161.55, 
tuff turned the beck ever te defendant, who remarked that 
"This wae God's way of paying Duff's indebtedness to the 
ehurch,” 

Andrew Zuromeki'ts estate was administered by the 
Public Adwinistrater, and defendant used one Heright, the 
principal zitness at the trial, to search for Juromaki'ts 
heirs, beright feund that the widow, tarie guromaki, lived 
in Jersey City in the State of New Jersey, to which place 
Deright, «e he testifies, went at the instigation of defend- 
ant; thet defendant in the presence of Duke i, Farson gave 
Deright his expense money to go to and return from Jersey 
City. Deright procured the widew to execute a decument 
in which it was previded, among ether things, that "all 
moneys over $1500 received shewld go te farvey,* the de- 
fendant, This contract on Deright's return to Chicage he 
delivered to defendant, Deright concesled the facts in ree 
gard to the ameunt of the estate of Andrew Zuromski from 
Warie Zuromski, 

Marie Zuromski was an ignorant woman whe teok in 


washing for a livelihood, and she teld Deright that she was 


glad some money was coming to her, befendant subsequently 
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@alled Deright and tela him that there was something wrong 


with the document which vre, Suromaki had signed end that 
“he would have to make another trip end get another paper 


"(whieh he handed to Deright) signed by the widow, and that 
he should explain to her thet there was some error in the 


fom ef the first peper and that the one to be presented 

f would be sufficient tc consummate the matter; he added that 
there were sufficient funds in the bank book te liquidate 
Duff's indebtedness to the chureh, On the second trip the 
| widew inquired of peright as te what she was going te get, 
and he answered that there was possibly a thousand dollars 
4 and maybe more, which statement so wade te tne widew Deright 
+¢emmunicated te defendant and Farseon upen his return, A 

' short time prior te the closing of Andrew Zuromaki's estate 
defendant and Parson said to Deright that it was about tine 
; to settle the estate and to get their portion and asked De- 


_ Pight how much money he would need and he replied, *A thous- 


and and perhaps fifteen hundred,” He was then given three 
drafts drawn on Parson, Leach & Company of Yew York, each 
for 500, with a letter of recommendation. Deright pro- 
@eeded to New York, cashed the drafts, visited the widow, 


telling her that while the time for the court te give her 


the money had not arrived, that a@ she was a peor woman the 


chureh would advance it, settling with her by paying her 
$1,000 from the money which he had received for the three 
| $500 drafts. Dberight on his return trip went to banville, 


Virginia, where defendant and Farson were holding revival 


meetings; he went there at the direction of both these 
parties, ie saw them both and showed them the $500 that he 


had left over, and defendant said, "You did well", and 
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turning te Yarson he said, "Ne got by for a thousand dollars," 
| Defendant then remarked that they had got about $5,006 or 
more, that they would pay the attorney $500 and that the 
reat would be for their own use, 

Under the last document signed by the widow, 

| defendant gave a receipt to the Public Administrater for 

| $5,264, signed *Ndwin L. Harvey, attorney in fact.” ‘his 

was the aseunt rightfully due the widow, 

Defendant argues for reversal that the evi- 
dence faila to establish the conspiracy charged; alse that 
defendant since January 30, 1911, was not a resident of the 
State cf Illinois and that consequently the Statute of Limi- 
tations is a bar te the sction; errors in rulings on evidence 
end instructions te the jury, 

As there must be a new trial, we will not pass 
upon the weight of the evidence except to say that the jury 
might reasonably find from the evidence in the record that 
defendant from January 50, 1911, was net a resident of the 
State of illinois, but that Waukesha in the Gtate of Wis- 
gonsin was his place cf residence during that time, 

We find no error in the rulinga of the court 
upen the instructions. . 

Deright teetified, ageinet the objection of de- 
fendant, that in August, 1914, long after the consummation 


| 


of the conspiracy charged, he wrote three letters to de- 
fendant, Over objections he was allowed to give the sub- 
stance of these letters, Among other things he testified: 
| *} wrote to him"® (meaning defendant) "and asked for an ope 
| portunity for a private conversation on a very important 
matter, I did not mention the matter," He further testi- 


fied that the second letter was in substance abeut the same 
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the first; that in a third letter he told Kir. Karvey 
that be, “eright, wanted te talk with him ahigut en ime 
portant matter, and see that justice was done; .that he 
geing te confess his part in the matter and that if 


ge he was going te New York te confess to the widew 
his part in the transaction and get her pardon if he could, 
The ecurt overruled the metion te strike out 
this testimony. This witness was also permitted, aguinat 
the ebjection of defendant, to testify to a conversation 
“which he had with Parson in 1911 or 1912, after the con- 
Daparsey ned veen consummated and he had paid the money over 
to the widow, Among other things he testified; “I anid, 
ur, Parson, i. don't feel right about that Zuromski estate 
‘transaction, and inasmuch as you folks get the money for the 
‘chureh, I am dismissing it from my conscience by leaving it 
to you.* He said, "I feel 211 right about it,' I said, 
‘Taat ig ell right, then, { am through with the prepesition 
as far as my conscience is concerned,'* 

| The admission ef the foregoing teatineny was 
‘most prejudicial to defendant, and as it was not admissible 
‘upon any theory, ite admission is reversible error. 

, pefendant did not angwer any of these letters, 
‘and in beright's talk with Parson defendant was not present, 
‘The law to be applied te these objections is well stated in 
pSreenleas on Ividence, léth ed,, sec, 694, thus: 

*“The evidence of what was said and done by the 
other conspirators must be limited to their acts and dec- 
larations, made and dene while the conspiracy was pending, 

and in furtherance of the design, what was said before or 


afterwards not being within the principles of aduissi- 
bility,” 


i 
‘i 
2 


“Samples v, The People, 121 f11, 547; 2 Russell on Crimes, 
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ton v. state, 6 Chic at, 470, 

For the error in admitting such evidence the 
udgment of ‘the Crisinal court is reversed and the cause re- 
inaded for 0 new triat, 







uetyyyy 


—_— 
=z * 


oP ae of 


i 





re) Pe! 4 
4 i y Ase : 
ay v 4 4 4 i , 
’ > h 
a \ ¥ «i a? ee 
: 2 yk ie | 7 . 
? ‘ 


<o% ouiymo incl? ham se cunvee aibidimmew :camnebat 
































WROTE res. ok Sopa ah obi 
<class dne cquntsndihi ote iia 


Eh G40 bee vos SURE Re area pera 
SO |g CAAT AAIR CHK. CARIUNER) co ee Oh Ge Hy: 
elle ert. Of ti tethers gent ee eh. Say onpe: : i 
ete eee te er 
ee pate Vik Yap a hota Wa ee Se nee wt Pi 
PUR. ts eS Gare ee roy ae ty os 
pine where a of Td eas Slee ed sg 
a oe Si ed hah Rater ane Rae a Paani pry 


ee Te eT hep doar. ENMeda, GAR pet ih PARE. @ 1 ¥ y: 


= 
tx 


aes ee RBA DLIws Shel se ‘erate we pata, pe 4 

aed fis Atos ere Pee hth eae mi 
Ne yah ere al aed! Boe) Saree strata 3 ents 
OU Tt Care eet a st wx is Rnd at 
oe ee ee. ee eee es ey. ‘bhai 
eed Py ohwelitae at tie denen taal BSS > pee oe cee 


+ ae 
‘ .e Lie 
yk 


‘ 
Sh Ue eee atobeyi:. Wade oR i Like ry 
ait YAR tit Mit cay Tego Nr 


6 xv fp Cette deta ee ae of eR a. 
ert ee ye 

4 tw rte. staph ag doy har Bon ir, 

vere ye i , hee wget Lo ae ake? at ahi 

ror rhe Seta ee Bea ae whe : 

, Ma Se 1 ee ig or 


wm 53s , te eRALe REM + : 

. ot Joos bee pen aed 
yh » ‘REE sot bale aR ee evoall 3 
Ke ? +z relies te BS. HOM 


My ape %s Wie oi a, age ’ 
ery 


wer te € a oF 


away | ris 10>) SS Pees eels aoe ; 
, & or oh nie sa 






















9131.A. 661 


| FRROR TO MUNICIPAL COURT 
OF CHICAGO, 


MR. JUSTICE HOLDOM DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment of nil capiat in 
an action of trover for the value of a Packard Roadster automobile, 
‘The parties before the court are husband and wife, who have appar- 
ently become estranged from each other; hence this controversy, 
Yogler purchased the Packard from his co-defendant, 
who was in possession without notice, actual or constructive, of 
"plaintiff's claim, Plaintiff admits that her husband bought and 
paid for the Packard with his own money and that the car was kept 
i in his garage, but nein up title in herself by gift, Plaintiff's 
claim rests mainly in the fact that her husband often referred to 
the car as her's and that she often drove the same, When he bought 
1 the car he stated that he was going to have his wife learn to drive 
pat. It is not disputed, however, that both of them drove the car; 
7 that it was alseys kept in the garage of defendant; that he paid for 
its upkeep at all times and for the gasoline which it consumed, 
RS is also in evidence that plaintiff gave her husband a bill of sale 
: for the car prior to its sale to Vogler, this testimony falls far 
short of proving title in plaintiff, 
fhe evidence in the record fails to sustain plaintiff's 


claim of title to the automobile in question, and the finding of the 


AFFIRMED. 
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APPEAL FROM MUNICIPAL CGURT 
OF CHICAGE, 















WR, JUSTICE HOLDOK DELIVERED THE OPINION OF THE GoURT. 


This is an appeal from a judgement for $22.35 in favor 
Gefendant on its cross cleim, There is no subsiantiel contre. 
of fact between the parties. Plaintiff ordered of defendant 
twe different lots paint designated as *Genuine Yenetien Red,* 
4 paint was used te paint the "Ursuline Convent" at Springfield, 
Dilinoie, Notwithstanding the peint was put on in a workmanlike 
i er and mixed with proper ingredients, it faded and spotted, 
the cross claim is for reimbursecent for the necessary cest of 
inting the Convent. 

The real issue is one of law, plaintiff contending 
that the paint sold was according to order, “Genuine Venetian xed,* 
that defendant got just what it ordered and that there is no impli- 
e tion of warranty as to quality, Om the other hand, defendant in- 
. ets that there ie an ispiied warrenty that the article furnished 
a Lent good Yenetian Ved paint. 

Ye do not think that the defendant got want it bar- 

Bi naa for, It bargained for red paint and did not get it, We 

t ik that when it erdered red paint, under whatever name, it be- 
© incumbent upen plaintiff to furnish paint which was red, The 
, t supplied was defective in quality as peint because it would 







n t paint the color evenly, The fact that it faded and was apotted 
conclusive evidence that the paint was not of merchantable 
Quality, regardless of celor. 

4 Ye think that under Gece, 14 of the uniforn Sales Act 
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there was an iaplied warranty that the paint sheuld correspend with 


the description, which in the instant case it did not; it was not 


“Genuine Venetian Red* by any reasonable interpretation whieh could 


‘be placed upon these words regardless of whatever particuler shade 


ef red the éesignation might sean, befendant wae entitled to a 


‘merchantable quality ef red paint which would paint some even shade 


of red. This the paint furnished utterly failed to de, There be- 


ing no express warranty as to color, the law would at least imply 


a warranty that the paint furnished would, when Applied in a 


 werkmenlike manner, neither immediately fade nor be spotted, 


saat V, Hellett, 209 111, App, 368, 


We see no reason on fact or princizle which justifieca 


our interference with the conclusion at which the Yunicipal court 


q arrived and ite judgment is therefore affirmed. 
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JONN PRITSWAN, 

App 
PROM BUPERION COURT 
by OOOK COUNTY, 


vs, 


ER, JUSTICE HOLDOM DELIVERED THE OFINION OF THR COURT, 


This is an action of trespass for unlawful arrest 
and false hiepiunmnent A trial before court and jury resulted 
in @ verdict of guilty, with damages assessed at $3,000 and a 
Judgement thereon - on renittitur ef $1,000 - of $2,000, from 
which judgment defendants prosecute thie appeal, 

The cause preceeded to trial on lasves joined under 
an emended declaration, «hich in substance charged that defend- 
ants on Way 10, 1915, laid violent bends on piaintiff, beat, 
bruised, wounded and ilitreated him; that they arrested him at 
his electroe-plating shop and imprisoned him without lawful aue 

thority for forty-eight hours thereafter, Special damage is 
averred te consist in plaintiff not being given an opportunity 
te leck up his shop before being taken away therefrom under are 
rest, which resulted in a large ameunt of his property therein 
being stolen therefros ond alec damaged; that false and slander- 
eus words were spoken of and concerning plaintiff by defendante 
in the presence of bystanders, accusing him of stealing goods 


4 Heating 
_ from the iiot Point tleetric //ompany and ethers, end that as a 


Peeult hie business was ruined. 


The evidence discloses that plaintiff operated an 


- @leetro-plating shop for about six months before his arrest, in 
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which he did eleetro-plating for the let Point Mleetric Heating 
Company, of which the defendant Richardson was superintendent; 
that the clectre-pliating was applied to parts of manufactured 
articles unessembled; that plaintiff emlled st the factory of 
the Hot Point Company for the articlea which he elestre-plated, 
end that such parts were delivered te him by = shipping el erk 
nemed Gesner and the articlee when electro-plated were returned 
to the company by the pleintiff, 

While much evidence pfoffered by defendants germane 
to their defense was erronecusly excluded by the court, suffi- 
cient resains to establish the fact that Richardson had reason 
te suspect that his company was being robbed of articles which 
it manufactured, Yor the purpose of ferreting out the suspected 
thefts detectives were employed and from their research suaspi- 
eion centered upon plaintiff and Goener, the shipping clerk, and 
m detective discovered property of the Het foint Company missing 
from its factory in the shop of plaintiff, which articles were 
not in possession of pleintiff for the purpove of slectro- 


Plating. Among these articles was a lot of asbestos heater cord, 


Phe cord was in the bottom of a box ef articles taken frem the 


compony's plant by plaintiff te be electroplated, Other articies 
belonging to the company were found in plaintiff's shop, none of 
whieh was there for electro-plating,. 

The evidence of the detective shows that ne viaited 
plaintiff and Left a few guall articles to be electro-plated and 
asked plaintiff if he bad anything to sell; that after several 


Wisite by this detective to plaintiff's shop he veught from 


plaintiff a coffee percolater fer $10 and several small articles 
for 65, These articles were #11 new, taken out of a box, wrapped 


in tissue paper, end were the propertyof the company. This oc- 


‘ currence was a few days before the day of plaintiff's arrest, 
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tiff claimed to have used the money received from the detective 
redeesing certain rings from pawn, 

The defendants Cronin and (Otten were Chieage police of 
» and they and plaintiff on vey 10, 1915, the date of plaintiff 's 
« were at the plant of the company, plaintiff te ecllect a bill 
fe ‘work done, which was in dispute eoredd whien has, in our judgment, 
ne “bearing whatever upon the merits of thie case. Cronin and Otten 
Geener under arrest and interregated him in the presence of 
iff regarding suppesed thefts, whereupon plaintiff voluntarily 
without coercion accompanied the defendants to his shop,where the 
ficers searched for wiewing property ef the Hot yoint Company. The 
icers likewise examined tne flat of the plaintiff and there found 
‘® considerable number ef assembled articles and property of the Het 
g int Company. ith such articles plaintiff had nc cencern, ss he 
hed ne eens cf asvemblying articles ¢f this charreter and no euch 
articles were in that form ever delivered to him fer elcetro-plating, 
the articles so found were pleeed in the autawobile of defendant Rich- 
® B, whe with plaintiff end the twe cfficers proeeecded to a pelice 
| station, where Richardson mede a complaint in writing and plaintiff 
‘ thereupon arrested by the officer in charge of the station and 
Placed in a cell, Thereupon Richardson left the station, Two days 
y thereafter plaintiff was breught before & Municipal judge at the iex- 
F wet station end gave bail; the cause was not heard thet amy, It 
_ Wenepsred that the conplainantigned by Richardson had not, through 
seme inadvertence, been awer to; whereupon the buuicipal court judge 
@wore him thereto, 


a ee ee ee i 


On Bay eist plaintiff was discharged, os we gather 
” 
from the record of the #unicipal court, for seme irregularity in 







the preceedings, It appears that the larceny charged against plain- 


tire was confined te a let of heater cord which was valued at (15, 
! the case one of petty and not grand lareeny, couner, 

: the shipping clerk, was discharged at the same time ae was 
“plaintirf and hes not aince been heard of in this cnee, 
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a Plaintiff complained that he was taken away from his 
- shop without being given an opportunity to close it, ‘he fact | 















| Peseine, however, that plaintiff's wife and his workman, Adam 

Werne, were in the shop when he left, as were aleo plaintiff's 

“over lis, in the pescket of which was the key to the shop, The 

- renutt of the shop being left open was, plaintiff claims, the 

of numerous articles, and that a ceffee generator costing, 

‘#8 he claimed, $1800 in cesh and & amaller machine given in part 

“payment, were greatly damaged. 

‘ fhe defendants Gronin and Otten were a8 police of- 

_ficers, upon indisputable surface appearances in this record, in 

= exercise of their judgment moving upon such appearances, su- 

thorized to arrest plaintiff without a warrant in virtue ef Sec. 

342, chap, 38 BR, &., in wade it is provided that “An arrest may 

be made by an officer * * without warrant * * when a crixina) of- 

- fense hee in fact been committed, and he haa reasonable ground 

fer believing that the person to be arrested has committed 4t,* 

q Plaintiff does not dispute the fact that the coil 
of @leetric heating wire found in his shop waa not his property 

: and that he was net lawfully in possession of it; and se with the 

| coffee pereclater and toasters sold by plaintiff to the detective, 

EP wnten wleintiff acknowledged he bad received from Coaner, the 

4 Shipping clerk, without paying therefor, seliing the same to the 

detective for less than cost price and for less than they were 

worth, These were suspicious cireumstances justifying a belief 

5 that plaintiff's pessession of this preperty was not honest, 

These facts in evidence were sufficient to exculpate the defend- 

Pant policemen, Cronin end Otten, frow any liability in this ace 


Py 


tion, 
5 








The fact that Plaintiff was diacharged upon the hearing 
in the Municipal court is ef no importance in this class of action, 


af the action were for mnlicious presecution it would be germane, 
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but being fer unlawful arrest and false imprisonment, a discharge 


1 for whatever reason is unimportant, acquittal of the crime 


 gharged upon hearing is net evidence time the arrest ga9 unlewful 


‘ or the imprisonment falee, in weumaony. Zhe Esopis, 189 122, 
ame, where the defendants were found guilty ef an ausault with ine 
4 tent te kill and murder, having theretofore been acquitted on & 
charge of the burglary in which the shooting WSs done, it was 
hela thet the verdict in the burglary case was immeterial end ne 


defense te the other charge. 
Plaintiff's whole testimony and claim are discredited 


in important perticulars vy their patent falsity, Hie attempt 


te predicate éamare upen the claim that he was prevented from 


Locking up his shor is baseless, fis wife and gervant were Left 


in charge, with e key at bend to lock up the shop; and there is 


no evidence thet the shop was in fact left unlocked by thes, 


Fie attempt to impress the court and jury with tne false claim 


that e coffee generator, costing him $1690 and an eld machine, 


was greatly docaged, is unavailing in the Light of the proofs, 


fie testified that he bought the generator from the Gregory Zlece- 


tric Company, the geeretary of which company testified that the 


generater sold plaintiff, and the only ene acid by his company to 


plaintiff, was gold to him with certain equipment for S200. 
riends 9500 and 


yiain- 


tiff's attempt to prove that ne berrewed from two f 


frow mnother $400 for the purpose of buying the generater, is une- 


yailing in the Light ef the indisputedle fact that the Gregory com 


pany, fron waom he elaiss to have pought the generators received but 


$200 therefor, There is other testisony ef plaintiff equally ine 


erecible, 
sustain the chargé that defend- 


The evidence does net 


ante unlawfully arrested or falsely imprisoned plaintirf. there 


anted or ageaulted in any 
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} 
i 
. 


ie no evidence that plaintiff was maltr 


way by any of the defendants or that the slanderous words charged 
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"the verdict and Judument are trary to the weight 


ice and not oupperted thereby; therefore the jusenent 
court is reversed with » finding of fact, 
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REVERSED WITH VINDING OF Fact. 
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that plaintiff was 
iy arrested or falsely imprisoned by the defsndantes or 


thea as cha reed in plaintiff's amended declaration, 
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WA, JUSTICN BesuvacLY PALIVERED THE OPINION OF THE CcusY. 


By this emenesry esuse sompicinents miexstion the 
Validity of elections in the Svanaten High Scheel) Mutriet 
with reference te a new #ite for the high school and the 
iseuanes of bonds to pay fer the seme, Upen hearing the 
ghancellor found for the validity of the elections, ond 
eo decreed. From this compleinant«c aspesled to the 
Supreme Court. The subsequent histery of the precendings, 
with a etetement ef the facts and issues, eppeers in the 
opinions in thia cance reperted im 378 Til, 618, 209 F211, 

ei 
Appe 247, end 288 Thi. 120. Ye «hall rot new repent the 
statement of the case axcept to recall that the first 
election, on November 6, 1915, “ee wpen the propeeition 
te build » new high echeel building upen a now site to 
be thereafter selected, and upon the proposition to isoue 
/ gekook building bends of the District to pay for the 

budlding and the new cite, The second sleetion wea on 
Deeesber 11, 1915, and wae for the purpese of selecting 
@ new site er lecation; the result of this election was 
declared to be the welevtion of the Nidge avenue site, 
which is @ considerable distance north of the prevent 
Site of the high school. 

We now eomsider the objections urged against the 
@lectione in the order presented to us by compleinents. 
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it is Cleat contended that under section 119, chapter 
422, Iliinoie Statutes, defendente have no right te purchase a 
school site uiiess sutherized by the voters 2t a: election held 
fox the specific purpose of voting “for or ageinet the purchase 
ef a wellding site,” end it is asserted that in neither of the 
elections was the proposition "te purchase" «a site voted upon. 
the statutory necessity of auch a vote may be conceded, but de« 
Pendants ragply thai there wae such a yete, and we ars of the 
Opinion that this is the faust. Section 119 with reference to 
euch an election is; 
"It shall not be lawful for a board of directors 
to purchases oF losete & school bhoaoe eite, or to rio 
thease, tuild or move # schoel house, or to levy @ tax 
2 exewaia scheole beyond mine months, withers 2 vote 
of the pecpie st om election ealied and conducted sz 
required ty evetion 19) of tiie aet. A majority of 
the voter cast aiall be neoeseary to authorize the 
adirectore 16 aot, IF no ieeniity shall reseira a 
ority eof the votes, the directors may select a 
editeble site. The elte selected by either ot ihed 
ghali be the school site fer such district.” 
Section 196 referred to preveribes the forme to be used in 
Guliing and holding an election to borrew money, but nothing 
ia mentioned comeerning an election on the question of a site. 
in feqple vv. Eiepon, 99 Tll. 355, it wae held thet 
eli the propositions invelved in section 119 may be voted 
upon at once, the omirt saying: 


*tt does net require * * thet but one cingle 
‘Mestion ehazid be vabmiticd at any tue slovtion.* 


ha Bourse ef shucotion v. Osrolan, 102 Thi. 110, 4% we» held 
“sompetent to sutmlt the oropemitions ta gurcaase it (e eite), 
%? Wallé « senor peune upon 44 and te deeus the »oude, ed1 
at the game election." In Thompson ve Ssbeok Tresiaes, 218 
Til. 540, it wea held prepger io inciuds in the caii for 
election « preposciiion to budld « township high achool and 


another for the welectien of « cite. 
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2m Sakeoe v. tredn, 37 Thi. App. 111 (110), the 
O0brt seit, Mpen the eulwelly of Begple Vs viepop, 86 Lid. 
ood s 

"fog graah alvety oy preedsden ougnl wet to be 
veqiread in elections of this cuvaster, where school 
affiewrewr are Hol BUppoaed to be doerodd de Loe law 
nor verwed in Jegei teciminnditiaa, If toe neliee 
ie peagenguly sutvielent to dmfor the voter aa te 
She Pures OF the sleetion mat the matte@ee to be 
Yoted upon, wi think tha gletiien epda sat be 
lavalidwses for wait of woeciute dor imitenass,”* 

fubetentialiy thie oume rule was stated in Peguie v- Brecn, 268 
Rli. 30, the ocurt seying: 

"“h Liteeel compliamee with preseribed farms ie net 
yoquixgd in soy cave Af tae spards of the Liew as aot 
violated, ori ti #ik copew the datentions of the voters, 
#20029 sececiained, sheuid gevrurm.* 

th tie Jight of thas sraineipios, auadustion of 

the motice for the election in quenticn Lamds clearly +? 

the o@idlasion that the question of the purchase of a site 

Ws wemeitied .2 the veiars and ectet upea bo them. Tha obj oot 
oF th4 eieation of Hovewhor 6th wan stated te be "for the 
purpose of veting ‘for’ oy *against' the propesition to badld 

a new high sehook Wallding ®© * © unm such new wite on may 

be hereafter selected aacordingts lew’; «ud nano “far the 
Purpose of voting ‘tert or ‘aguinst’! tae srapositinn io tasue 
goneck wadl4ing bonda of anid 4istrdqt Go che wawmt af Yive 
Mundrad Yaossnnd Deliare {$579,990} far the nuroosa of worchasing 


gudh nas site whan gaisttad, and of payinys tad seat ef vudlding 


@ mew high sohool bullddagoon ugh agy site.* 


we are of the opinion that thie cleachy presented 
to the veter the question of the purchase of a sav oite, 
ana thet no one emtid have underetood it otherwise. “ndcar 
the deeiaions above cited nothing elee is nesesoary, and 
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we Ting wo tagpert for the ceomtention that the proposition 
for purchase suet be peerwaied im 5 separate acd isedated 
form, [Et 49 net te held in Poche #. Fe db be De Sa he tes 
Q70 TLL. 894, for there the prapecistion to vallé a shack 
heaee on & grapaned wite and te desue Senda was dof ented; 
the large wajerity of ihe voters wexo agrarantly im faver 
ef purchasing mo saheck nite at ald. 14 would follow that 
there had been m9 slection authoriaing the purchase of a 
site. Ye sro of the opinion that the gases first sbove 
Cited a31 mmpert the claim that at the ulection of Nowen ver 
6th ths proposition to pusthuae a site wan surTiciently 
presente’ and votad wpou. 

Tt da moxt waic iat the Gl cvtiome are reid vecwnee 
the ‘vate wes limited to these votersiaae Wisked vo vote for 
Shue $205 ctu Gen the cise siteg thet’ these veo wished io 
Fetein the ald elte soevwid net votes Siwiy pow urmece. Thie cladiz 
4c tered wpen the netdae chore quote, ehieh 24 is argued 
PelLatier tc ew new Gite culy. Thies ceaiuniicu is entenable. The 
Pyveneten Bigh schcei hee been ot die pretony white vince i662, 
the voters cou Vevrenber €¢h were skkec te vow Cor or agadmet 
the propeedtion to bulla @ mew sekhouk howee apm a mew eite 
therenfter to be eelettet, and wenkfeatiy ab. wieidag bo seiain 
the present site could g¢ vote by voting against o new site. 
Thie right ole oat be affarvted by ang siateaente allaged te 
Rave Seon made by somhers 47 tha bostd c2 tc haw tas vote wuid 
be counted, 

Parsthermore, voters could vote for the pragent vite 
at the election ef Davexbor Lith. Im the baliot the voters 
were dnatructed that if they wished te vete for ony other 
site than those printed on the ballot they could do se by 


inserting suoh other site in the blank espace which was pre- 
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vided for thet purpose. 

However, Thompson v. School Trustess, 214 I11. 540, 
completely negetives thia contention, There propositions 
for the selection of «ither of two designated sites were 
submitted, but a majority of the veters expressed their 
preference far snother site, ond the court hebd that the 
specification of the sites in the notice was surplusage, 
saying: 

"It ie within the provinee of the voters te 

seleet the site for the school house, and this right 
is not to be abridged by the directors in framing the 
notice or cali for the ¢lection. It was entirely 

oe eye di Ah gy dl in ae dae team the 
KLCnoa. °° 

The neat objection presented is that beth elections 
are void beesuse neither woe preceded hy a petition of voters, 
end this if bezed upon the prevision of nection 1°7 of the 
Yehool act, chapter 12%, forbidding boarde of education to 
purchase on Locate a school house site unless authorized at 
an election “called fer auch purpose in pursuance of o 
petition signed by not fewer than five hundred legal voters 
ef such district, or by one-fifth of all legal votere of 
ouch district.* The absence of such a petition is admitted, 
but do is said that thie section of the etatute does not appiy 
to the board of etucation of the “wanton high school district. 

this district was organised in 168%, and prior to 
April, 1690, wae controlled by the trusteos of schools. A 
towmship beurd of education was then elected under the 
provisions of the statute of 1459 concerning echools, and 
the present individusl defendants now constitute that board. 
Thies act of 18869 provided that high echoel districts should 


be administeres by « Township Sourd of Aducation consisting 
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of five mesbersa, to cheose their own president. In 1990 
euch « board was chosen. It is therefore apparent that 
this beard io net auch a board as provided by statute for 
the management of achools in districts of a specified popue 
lation. Sec, 123 of chap. 122, These latter boards cone 
sist of six menbvere and a prosident, and heave different 
purposes and are wholly different from the "townships 
boards ef education® sueh as administer the Swanston high 
echool district. Gectione 85 to 97, chapter 125, reiate 
te euch township high achools. Seetion ©1 previdess 
"Yor the purpese of building sehoolk heuseu, 
supporting the scheod and paying ether necessary 
ezpensea, the territery fer the benefit of woich a 
high echeal is ecteblished wader any of the provisions 
ef this ect, shall ba regarded as a sehool distriet, 
and the beard of education thereof siewii, im all 


respects, have the power and discharge the duties of 
seohool directors, fer such district.® 


Im Trustees of Schools v. Peopis, 8? 114i. 303, thio was held to mean 
that the powers and duties of such truatees were “the same ao 
those of directora with reupect to the dietrict echeoi.” This 
4s revtated in Thompaon yv. Eshoo] Trustwes, 715 Ill. S40, and 
dn Foople v. Cownn, 285 TLl., 393. Yeferring, therefore, to the 
provicions reiating to sebool directors, sections 105 to Lad, 
we find no provision for s petition for the instant elections, 
and therefore none was necesesty, Thin conclusion is supperted 
by the cases just cited, and alse People v. Carter, “64 ili. 
42, ond Trustees ef Schools v. NoWahon, 265 Ill. 63. 

it is next contended that the election of December 
Lith is veid because the Ridge avenue eite, which was de 
Glured to be the winner, ie net loceted at a "central point 
most convenient to a majority of the pupile of the township,” 
which ie required by section 36 «f the Ucheol act. The most 
obovicus reply to thie ia that this section relates te the 
duty of the schoo] board when establishing « high echool, and 
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ie not any restriction or limitation upon the choice of the 
yoters. iven if thie condition was intended to apply te the 
echeice ef the vetere, it wevld be presumed in the present case 
that a majority of the voters were of the epinion that the 
Ridge avenue elite was a central peint moet convenient to a 
majority sf the pupiie. Hew, thon, enuld any court find te 
the contrary? A complete answer, however, is found in the 
éecision in Thompson v. Uchool Trustees, °16 Tl1l, 549, eupra, 
where it wee held that nothing the beard might de eould in omy 
manner reatriet the choice of the veter#. Surely the legis- 
lature did not intend te dictote te or impose ony reatrictions 
upon the voters in the expreseien ef their choles ae te which 
sehool site vas most convenient ond ¢esirable. 

It is siso urged againet the validity of the 
@lection of Gecember lth that persons residing in por- 
tions of the townships of Xiles end Rew Trier were per- 
mitted te vote, and that perione rosiding in these 
portions were not iegai voters of the township ef ovent- 
ton. it has bewm assumed fer many years past that the 
Evanston high school district covered the territory of 
the township of Hvanston anid a portion of the township 
of Sew Trier lying north and a portion of the townehip 
of Niles lying west of the tewnship of Zvanstom. These 
portions are show: in the record on = map, Wat & more 
perticular of <¢etadled deseription is herdly necessary 
in the consideration of the point before us. This 
territory wae all port ef the village of Svaneaton orior 
to Murch 29, 1892, and then Of the city which sueseeded 
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the viliage on thet date. rier to 1491 section & of the 
 geheek Law of 1889 previded for calling em election with 
reference to te organisation of « Township High Sehecl, 
am that year thie section was amended by adding te it the 
folowing: 

“then any city in thie State having a population 
of not isss than one theusend and not weeeeding one 
hundred theugend inhabitents, lies within twe or more 
townships, that township im which a majority ef the. 
city reside whali, with the city, constitute under 

 =Shis act @ school township for high achool purposes.” 
In 1909 the schesl law was revieed, and thin asction was 
enacted as ac independent aeotion, where it now appesre as 
aeetion @O, Sefendants contend that although this act 
relates to sities ond wos not applicabie to Pvanston while 
it woe a village, yet when in Moreh, 1999, it beoome a 
city this prevision automatically ppolied, and thereby 
the whele territery within the olty limite, including 
parte of the three townehipe, beeame the high achool dise 
trict. It is not controverted thet the population of 
Bvenston ot that time and ever silage woe not lees Lnan 
4, 000 nor more than 200,090, and thet a majority of the 
| inhabltente of the ¢ity rewide ia ihe iownahip of Mvanse 
ton. It would avem to foliow, therefoerc, im the Light 
of this statute thet any territory complying with ite 
 «SOnditions shall constitute e »cheok township fer high 
school purposes, and that ac the tervitery in question, 
including the portions of the townships of New Trier and 
Biies, comen within these statutory previaionsa, it cone 
atitues « high school township, and that otherwise qual 
ified legal voters residing in euch territory were n+ 
titled to vote at the elections in question. 


We find ne merit in the contention that this 


amendment of 1591 can apply only to new districts, because when 
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firet enseted it was an smendment to a section dealing with 
new districts. The rule is that if the intention of the 
Legislature is plainly expressed, although in the form of 


as 
& proviso, the provies must be considered/s legal wmacte 


ment in iuself. In rg Doy, 101 Til. 73. In Trustees of 
Sehools v. People, 16) T1l. 146, and in People v. Bruennemer, 
165 {11. 482, this amendment wae applied to previously 
existing situations. A further conclusive sugceetion is 
that after 1909, when the provico was reeonacted an a sepe~ 
arate, independent section, it was of general apolication, 
including the city of Evanston. It has been held mony 
times that whenever the boundaries of any mmicipelity are 
@niarged, ali oxieting ests eppiy to the whele territory 
without any further eteps. In Feople v. Cregier, 158 Ili. 
491 (421), the court waka: 
"In the absence of ony countervailing Legisirtien, 
the ordinances of the city, upen the annexation of 
acent territory, eo instanti, of their ew viger, 
extend te and heecome operative crer the snnexed tere 
ritery.” 
Te the seme effect are School Trusteen v. School Inspectors, 
#14 Ili. 30, Peo v. Kerrison, 192 Ti. 257, ond People 
v. Shicese Zelephone fo., 24° Lh). 208. Im City of Indian- 
Bpolis v. Fevin, 151 Ind, 189, the court said; 
$  *Adthough » city cr tocn muy not have the reguired 
population when the act was pesesd, yet ot any time in 
the future when any censue taken after the paseange of 
the act shows thet the necessary pepulation has been 
nequired, sush city is govermed ty the prevision ef the 
act.* 


Neither is there merit in the contention that the 





application of the act to kvancton would be retroactive 
end therefore contrary to law. The rule is that a 
Statutory enactment takes effect upon all cases existe 
ing at the time within its scope, and all others there- 
after coming within its provisions are governed by it 


with like effect automatically. People v. Rumsey, 64 iil. 
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44; O'Connor v. Leddy, 64 I11. 299; State Board of nendth 


it sppears by stipulation that the ¢hildven of ine 


habitents of the territory in question heave been admitted 

te the bigh school without payment of tuition, ond that 

the citizens of the district generaliy have been aware of 
much fact sines 1899. It else sppeare by admission that 
texes have baén levied for the muintemance and suppers 

of this high school over the entire territery in qaestion 
bince 1632. There ia emple authority for holding, as we 

¢o, that where the eonditions heave Veen acouleserd im fer 
euch o length of time the courts will net disturh them. 
Bete V- gaderson, 25 Ili. 465; Erustees v. Uehool Directors, 
88 Ill. 100; eople v. Hoyd, 15% 142. 60; Feovle v. Schnepp, 
479 Lid. 2055 Zoude v. Eeophe, Bo lil. 61d, 

& further objection ia that polling plaeee wore 
loceted in the territory ef Biles and dew Trier, which was 
not part of the diwtriet, and therefore that the votes at 
guck polling slaces shwild wot be counted. The territory 
referrad tc is that which we have just considered, and 
what we have there @edd disposes of tne present point. 
Theat territory »elag iegaily within the township nigh 
acheel district, it feliews tnet polle for a high school 
sloetion could properly he lceated therein. 

Shere was ne exr¢r by the cheneceiieor in cofusing 
$0 revelve in evidinne’ tend conwider statements said to 
have been sade by cembers of the board, or articles ap- 
pearing in the newapapora comeerning the election. fo 
doubt there #s2 much diwcusalon, etn oradiy amd in print, 
wupon the matier, Antended to influence the votera upon 
a subject of great interest; but thin esuld have no 
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bearing upou the legality of the elections. In the 

same dategery is any reesiution puseed by the bourd. 
Whatever toey did, individcwalig or celliectively, my 
heave bud infivence as indicating theiy opinion, but auch 
eetion wac mersly adyisery and net legrlly material; the 
gele question is whether the statutery reekirements vere 
Obearved. 

Se held thet beth the elections ef Werember 6th 
and of Decesber LAth were properiy eslicd, md every 
quéotion required by law to be determined by the veters 
Was properly submitted and ewery ateatutory reculrement 
properly observed, as the chaneslier correctly found, 
end thet the cecree dismisaing comelainants’ bill wen 
Pight and it is affirmed. 
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MARY “et } 
leintiff in Brxér, } 
| MRAOR TC 
\ 
Y's CIRCUIT COURT, 
\ COOK coumTY. 
CONSUMERS" GOMPANY 


BR. JUUTICE MeESURELY DULIVERED THE OPINION OF THR COURT. 


Plaintiff wee o paseenger upon « street car which 
had  cellision with a truck of the Consumers' Company. She 
brought suit against the Consumers! Company to recover 
gompensation for injuries. Upon trial by jury a verdict was 
returned finding defendant guilty and awarding plaintiff 
demeges in the sum of $25; upon thia judgment was entered. 

fhe only question plaintiff presents in this 
court is the amount of the judgment, which she argues is 
whelly inadequate unier the evidence. It would make thia 
& long opinion to give even « summary of the evidence touche 
ing plaintiff's physical condition. Apparently she was thrown 
from her seat in the car by the foree of the collision, but 
beyond some slight cute from seme flying glass she suffered 
ne objective injuries. She sought to preve that the accident 
had resulted in serious injuries to her side, end extreme 
nervousness with inability to work. There wus sufficient 
evidence from which the jury could gveyerty find that she had 
bees suffering from seme internal disorder fer a considerable 
time before the accidet, and had been under a physician's 
cere for this disorder. 

We cannot say that the jury was not justified in 
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believing that while plaintiff had expended considersble sums 
of money for services in cennection with her health, thet the 
ailments and disorders from which she suffered were in no way 
Felated te er caused by the accident in question. 

Undoubtedly this court has power te and should set 
aside any judgment which appears to be inadequate; this has 
been done in many cases. In this case, however, after comsid- 
eration of the stories of the witnesses, we are unable te 
gay thet the jury did not arrive at a conclusion reasonably 
justified under the evidence, 

We see no sufficient reason to disturbd the judgment 
end it is affirmed. 

ADTIRMEDe 
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131.A. 662 


APPEAL FROM 
WOUNICTIPAL CoNrnT 
OF CHICAGO. 


WK, JUSTICE BOSUNELY DELIVASKD THR OPINICH OF THR COUNT. 


Defendant appeals from a fine againat him of $200 
upon verdict by « jury in « trial charging him with the 
violation of an ordinance of the City of Chicego. 

Ho wtenographic repert is befere us showing the 
proceedings upon the trisl, except a copy of the ordinance 
eonsidered by the trial judge. The only poiat presented 


by defendant is thet the information fella to cherge an 


offmnse. 

In the information appesring in the statutery 
record the acts charged ageinet defendomt are specifiaslly 
set forth, ond the complaint charges these to be « vieietion 
of the ordinance of the City of Chicare relative ta stink 
bells, and sueh ordinence is deecribed by its section number 
in the Kevieed Yunicipsl Code ef Chicage. 

We are in accord with the holding in City v. Earanoy, 
189 Til. App. 26, that if the information is net definite 
@neugh te suit the defendent he sheuld move for a more wpeeific 
one. Thie holding was baced upon City v. Biliijams, 264 li, 
360, In City v. Lesser, 196 Ill. App. 57, the court said; "A 
Complaint charging defendant with Vielating a city ordinance 
eufficientiy deseribes the offenee and the ordinance violated, 
where the erdinance is described by the number of the ewection 
of the Municipal Code, and the sects he wax cherg'ed with doing 
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were alwo specifically set forth." 

What de held in theee esses is aquarely applicable 
to the information under consideration, end we hold thet the 
objection thereto is without merit. The Judgment therefore 
is affirmed. 

APPIRMED. 
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CITY OF CHICAGO, 
Appellee, 
APPEAL PROM MUNICIPAL COURT 
vs, 
OF CHICAGO, 
GEORGE WATERS, | 
Appellant, } 


ADDITIONAL OPINICN VFON PETITION POR REHHZARING. 


Upen petition for rehearing by defendant it is said 
thet on Nevember 29, 1916, leave was given te defendant to 
file a copy of the stenographie report within ten days, and 
that such copy was filed in this court om December 7th, Such 
an order was entered, and upon search a stencgraphic report 
has been found bearing the file mark of the clerk of this court 
as filed December 7th, No record of such filing appears in 
the clerk's docket where all papers filed should be noted, 

The copy of the stenographic report was not 

physically before us when we considered this case, and we 
. Felied wren the docket in making the statement in our opinion 
that “ne stenographnic report is before us showing the proceed- 
ings upon the trial," etc, The additicenal abstract filed 
contains nothing cencerning the proceedings upon the trial, so 
that technically those proceedings sre not properly before us, 
However, regardless of this irregularity, we have considered the 
assignment of error based upon alleged improper remarks of the 
court upon the trial, end hold that they were net sufficiently 
prejudicial to compel a reversal, and the judgment heretofore 


entered will net be changed, 
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WESLEY } 
aS Royal ‘Broom Co., 
in “rror, BRAOR TO 
) WUMICIPAL ccuURT 
| CF CHICAGO. 
JOHN &. KAVAKA HUBBARD and 
C. He. KAVANAGH, 8 trading 
as Kavanagh Bra 
danis in “rrer. 


UR. JUSTIGS MeSURELY DELIVERED TH8 OPINION OF THE coURT. 


Plaintiff brought suit for the alleged breach of 
emtract by defendants in failing to deliver a car of 
broom corn pursuant to a tontract made by telegrams and 
letters. Upon trial by the court finding wos made for 
the defendants and suit ordered dismiased at plaintiff's 
costs. 

As counsel for plaintiff in error now says, the 
first question is to determine the existence of the con- 
tract. We are of the opinion that the telegramsand 
letters in evidence do not constitute a contract, and 
that therefore plaintiff cannot recover for the breach 
alleged. 

Defendanis are brokers, and on September 2, 1916, 
plaintiff wrote to them saying, among other things: 

"Now you will please advise us as to whether 
your party will let the car of corn go at G$e and 
then we will advise you immediately re seme." 

Replying on September Sth, defendants wired: 


"Your offer accepted advise shipment and 
we will get some off promptiy." 


On the same date a letter was sent to plaintiff reciting 


this telegram and sdding: 
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*we took it up with the owner, and he was 
willing to accept your price, 6¢¢c. 

If you will let us xnow shipping directions, 

we will ship seme to you promptly." 
To this plaintiff made no response until September 16th, 
when apparently & Letter woe written to the defendants, 
but it is not in evidence ond we do not mow its contents 
except by inference. On September 26th defendants wrote 
to plaintiff saying in substance that the car on which 
they had previously quoted a price had been sold a few 
days thereafter, and that the market was then quite bare 
ef corn and nothing coulda be had under 10 cents per pound, 
and offered to ehip & car at that price if plaintiff 80 
desired. To this plaintiff afterward replied demanding 
a car at 6G cents as per the first correspondence. 

We are of the opinion that the first ketter of 
plaintiff to the defendants, of September 2nd, was merely 
an inguiry as to whether the def endants' principal was 
willing to sell at the price nawed, and that plaintiff 
reserved the right when informed by defendants to accept 
it or decline. Defendants were not avligated to hold 
the corn awaiting 4 reply te their telegram of September 
Sth. So long 4% plaintiff held the matter open for his 
acceptance or otherwise, there was no binding obligation 
upon the parties, and hence no contract the preach of 
which would impose Liabilities on either party. 

The judgment of the triel curt was right end 
is affirmed. 

APFIRMED 
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APPRAL PROM 
MUNICIPAL count 
OF CHICAGO. 
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WR. JUSTICE MeSURELY DELIVEHSD THR OPINION OF THE coUNT. 


Piaintiff brought suit against defendants, claiming 
that as real estate agents for hiw they had collected $154.55 
whichi they feiled to deliver. Upon trial by the court 
judgment wee entered against the defemdont Schepher and 
euit dismissed an to Dicken, for the reason the court was 
of the opinion thet Dicken was not liable, Pisintiff 
asserts by this appeal that both defendants ore liable. 

The amount is not in controversy, und that 
plaintiff is entitled to it is conceded. The sole question 
concerns Dicken's lisbility. On February 1, 1915, the tw 
defendants entered inte a partnership in tie real eatate, 
renting and rent ecllecting business under the firm name of 
Dicken & Schepler. They wore empleyed by plaintiff to 
collect rents for him. On September 10, 1915, the tx 
defendants agreed to dissolve the partnership and that 
Sehepler should ascume ond agree to pay ali the debts and 
Lisbilities; the two partners executed a contract to this 
effect. Pisainiifr, however, continued to got statements 
ond letters with reference to collections made for him, in 
the neme of Dicken & Jchepler, from early in 1915 to Auguat 
1, 1917; all the checks remitting coliections to plaintiff 
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were signed in the copertnership name. It also appears that 
the bak socount of the concern was kept im the name of 
Dicken & Gchepler. the sele quesiion therefore is, did 
plaintiff have any notice of the diesolution of the 
pertnership and the fect that bicken hac retired therefrom? 

The rule is thet if oa withdrawing member of a 
partnership fails to give notice of the fact, his liability 
will continue unless he can prove real notice to the person 
seeking to hold him Liable (Milis, Ader. v. Bronson, 40 Ill. 
455), and thet « erediter without notice of such withdrawal 
May continue business relying upon the individual eredit of 
the original partners. grpoid vy. Hurt, 176 Thi. 442, 

The only testimony tending to show that pligintiff 
had any netice is that of Dicken, whe asye that in the 
fell of 1915 he went to plaintiff's offiée in the City fall 
Square building and notified plaintiff in pereen that he had 
withdraw from the firm. this is denied by plaintiff, and 
it ia uncontradicted that he did not have en office in that 
building at the time of the alleged convereation. It is also 
uncontradicted that Schepler had fifteen or twenty conversations 
with plaintiff, in which the fact of Micken'to withdrawal was 
never mentioned except in the latter port of 1927. 

It is not claimed that Dicken published ony 
netics in the newspapers of his withdrawal from the 
firm or sent any vritten ccmmuniestion ef this to the 
plaintiff. ‘the aliegad notice stands upon hia unsup- 
ported testimony which is categorically denied. 

We are of the opinion fron consideration of 

the entire transaction that the recerd fails to show any 
Moticw to plaintiff whieh wouid relieve the defendant 
Dieken from Misbility. The judgment of the trial court 
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will therefore be reversed, and judgment againat beth 
defendants will be entered in this eourt for $134.35, 
REVERSED AND JUDGMENT HRB. 
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191 31.A. 663 
Berxa. FROB MUNICIPAL 
' COURT OF CHICAGO, 


WR, JUSTICR MeSURELY DELIVERED THE OrINIoy oF TH couRT, 


George Zakos, = miner, brought evuit in the Munici- 
‘pal Court te recover wages said to be due him from the defend- 
ante, whe had employed him in end about their store, Upen 
trial by the court plaintiff had judgment for $470, which de- 
fencant who appeale says should be reversed, 

The only point presented in argument is the truth- 


ty 
> 


: 


_ viewing court from the printed record to determine eatisfecto- 


fulness of plaintiff's witnesses, it is unnecessary to relate 
the conflicting and veriant stcries of the contending parties, 
and it would be very difficult, if not impesesible, for the ree 


Serv 


ark 


rily the whole truth of the matter. This ia peculiarly a case 
where we sust give weight to the conclusion of the trial Judge, 
who saw the witnesses and heard them testify, end eculd much 
better pass upon their respective credibility than we can, 

x It is qholly = question of fact, and we cannot 

# ‘gay that the judgment of the trinl court wae contrary to the 

i weight of the evidence; therefore the judgment is affirmed. 

F : , AFPIFMED, 
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APPRAL PROM 

WUNICIPAL COURT 
, TUR ) oF CHICAGO. 

COMPANY, a corporation | ) 


UR. JUSTICE McSURALY DELIVERED THE OPINION OF THE COURT. 


Suit was brought to recover the sum of $606.93 for 
goods, wares and merchandise sold end delivered by plaintiff 
to the defendant. Plaintiff had judgment, from which defendant 
appeals, contending that plaintiff is a foreign corporation 
doing business in this state without having complied with the 
provisions of our statutes (chap. 32, secs. 67b and 6c, Hurd's), 
and therefore has no right to maintain a sult in this state. 

Plaintiff is a Wissouri corporation, and sold goods 
in Chicago through Mr. C. A. Wrigley, an assistant treasurer, 
who also represented other companies. Yrom the evidence it 
appears that the lease of the office which he occupied was in 
his name and that he personally paid the rent. We testifiod 
thet he had the name of plaintiff placed m the office door 
and paid for it himself, and that at his expense the name of 
the company appeared in the Chicago telephone directory; that 
he had no authority to accept or reject orders, but entered 
them on blank forms fu mished by the home office at St. Louis, 
where they were sent for final action. Invoices and letters 
pertaining to the accomt in question emanated from the 
latter point. 

Defendant seems to have been unable to disprove 
the asvertions made by Wrigley, but insists in effect that 


if such an. urrangement existed as is claimed it was a 
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secret one between plaintiff and its Chicago branch and was 
not binding on the defendsnt. This claim is hardly borne 
out by the record. 

We are of the opinion that the facts and circume- 
stances of the present controversy place it in the class of 
Gases which hold that such plisintiff corporations ere not 
engaged in business in Illinois in a manner such as under 
the statute deprives them of the right to bring suit. 

In Sleepy Bye Milling Co. v. Hartman, 164 Ill, 
App. 308, the court said: 

*Upon the contention that the plaintiff Company 
is a foreign corporation and not licensed to do 
business in this State, the contention in untenable 
for the reason that the record discloses that the 
contract of sale waa made and the acceptance of the 
wame was done in the State of Minnesota at the hbme 
of the plaintiff corporstion and not in Springfield, 
Illinois, and the evidence does not disclose that the 
plaintiff had er maintained any agent in the State of 
Illinois through whom these contracts were made, but 
that the party who defendants insist was an egent and 
through whom the contracts were made was a general 
broker, not only hendling the flour of the plaintiff 
Company but of other mills, and the greater weight 


and prepondcrance of the evidence discloses thet the 
contract was not made in the State of Illinois." 


and in Pressed Radiator Go. v. Hughes, 155 Ill. App. 80, 

it is held that the plafe where a contract is made does 

not depend upon the place where it is actually written, 
signed and dated, but where it is delivered and accepted 

ae consummating the bargain; and where an agent employed 
by a foreign corporation in a state having a restrictive 
statute solicits orders, and an order so procured is sent 
by him to the home office of such foreign corporation for 
acceptance, and the order is there accepted, the corporation 
is not deemed to be “doing business" within the meaning 


of the restrictive statute. See also American Sales Book Co. 


v. Wemple, 168 Ill. App. 639. 
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the ruling of the trial court on testimony 
touching the authority of plaintiff's agent, while open 
to criticism on atrict rules of evidence, does not in 
our opinion cull for reversal; the presence or absence 
of the negative answer complained of would in the circume 
gtances have had no material bearing on the ultimate result 
of the proceedings. 

Yor the reasons indicated the judgment of the 
Municipal Court will be affirmed. 
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WMITIWG PAPER CCUPANY, 


ie 
co 19131.A. 668 


j «Appellee, 

ae: APPEAL FROM 

‘ ae ee: BUBLCIPAL COURT 
> GF CHicags. 


COMPARY, a corporation, 


Appellaat, 


BA. PROGZDING JueTICY of CONYON delivered the 
epinien of the court. 


The Vhiting Paper Cempany, © corporation, 
brought suit in attachktent agninet the Freudfit Loose 
Leaf Sales Company, ® cOrperation, basing ite right 

te the attackwent on the Statutery ground, ae etated f 
in the effideyvit for attachuent)that the pinintiff 
was about fraudulently te sone s SS6ign er 6 there 
wise disyese of its property and effecte ue an to 
hinder «nd delay ite erediters. The amount claimed 
te be due plaintiff was $250.73, The ease woe tried 
before the court without a jury, the aitachnent was 
sustained, and there was « finding in fover ef plaine 
tiff for the asount of ite claim upen ehich judgment 
wae entered. 






The defendast eontendre that the court ebumed 
ite diseretion in refusing it a continuance. The gare 
heed been continued twice, on whese setion or for what 
Poneun, doen wet appear, aid when it wan culled fer 
trial the defendant moved that the ense be again cone 

ed -_ » euppairt ef the wotion submitted en affie 
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davit of one RB. L. Surd, which set up in substance thet 


he wae the general ananager of the defendant; that he 
ean infermed thet the Saee wet sei for trial on August 
#0, 1917, bat that he verily believed that he would net 
be able te be in “hiasgo befere September 2¢, 1917; tat 
he wav trustees in «a beukruptey preceeding in few fork 
where he then wae; that there were several gasts pending 
in Sew York, where he az wock trustee wae ene of the 
parties; that he was the enly persen hiving snowleage 
ef the matters invelwed in those creem, and that he wan 
Keld there umder subpeensa se a necepsary and an terial 
witness; that he wan required to asxze a full report te 
the referee in bankruptey; that at the time the instant 
ease wee brought the defendant was net indebted to plaine 
tiff ig excens of $86; tht the guods attoched were 
werth more than $1,006; that affiant wae informed and 
believes that since this suit #as treught "plisintiffs 
have hed work geome properly chargeable te them and which 
ehould be eredited te these defendants, which waid work 


ie of & greater value than §60,006, se thet in truth ond 


is fact a judgment will be rendered against sleiniiffe 
amd in faver of defendante when the iesues are tried;" that 
he wee the only witness who coulki téetify te the facts 
material to the isnues; thet the defencent wae aaply able 
to pay all ef ite obligations te plaintiff; that he is 

an atterney ct law, heving bad years of preetice, and was 
well versed in the lave of New Yerk, and that he would be 
Liable te be held in contempt of court sheuld he leave 
the matters there ponding; that he verily believed that 
af the matters were postponed until September 20, 1917, 


oc 
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he @ould be prement. Yhaie affidevilt purports te be sube 
seribed and sworn te ou the 16th day of September, 1917, 


ho affidnvit ie ineufficient fer stveral reasena, 
The cnee had been continued twice before, and there is ao 
showing why the application for a @ontinuanes wan mot mace 
until it wee reached fer trial, nor is there any showing 
why the deposition of the witness gould net have been taken. 
It dc true that counsel in their brief say that there wae 
net sufficient time to take the depowition, but if the 
affidavit had ohown that he reslly meant to do oo, no doubt 
the court would have acted favorably. ounrel further 
@taten that the deposition would met fully take the place 
ef the witness; that he dewired the witness te be preaent 
te apeiet his in the trial of the caee, So such suggestion 
War made, however, on the motion for m continuanes, The 
effidevit in further deficient in that it dece not set 
forth the fnets to whieh the witness would tentify if pree 
gent, and dees not show diligenee. See. 62, Chap. L1G Ro. 


Cemphaint in aise made that the gourt errec in 
sustaining the attachaent, on the ground that the evidence 
wae insufficient. It is further etatec that « traverse te 
the affidavit for attnonent wae filed by the defendant. He 
euch traverse wppeare in the record, The ground for attache 
mont was therefore met in issue, (Jeygox vs. Jing, 66 211. 182; 
Tewhe vo Lamehere, 3 kl. App. 309; Howkine ys Abbrdght, 70 
Tl. 07.) but was admitted. Hopking vy. Kedley, 97 Ili, 408. 
But in no event in the point well taken, for we think the 
@vidence wae aufficient. It discloses that the defendant 
was in Wawiness in “hiengo; that ite place of business was 
®losed up and the sachinery attached delivered to Weil 
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THOMAS H. KELLY, 


Appellee 
APPEAL FROM 


MUNICIPAL COURT 


: vs. 

. SUPREME COURT OF THE 
"DEPENDENT ORDER FOR FOR- 
STERS, 


Mt 


OF CHICAGO 


ee i ee et ee ee ee ee ee 


Appellant 


MR. PRESIDING JUSTICE O'CONNOR delivered the 


e- 


opinion of the court. 
if 





Thomas H. Kelly trought suit in the Municipal 


Gourt of Chicago against the Supreme Court of the Inde- 












pendent Order of Foresters to wacever $500 claimed to 
e@ due him by virtue of a benefit certificate issued 
D> him, There was a verdict and’ judgment in his favor 
for the amount of his claim, to reverse which defendant 


orosecutes this appeal. 


On a former trial of this case where the re- 
sult was the same an arpeal was prosecuted to this court, 
d the judgment was reversed and the csuse remanded. 
(195 Ill. App. 501) The facts are there fully set forth 
ad will not be repeated here. While the facts now be- 
Ore us are in the main the same as on the former avpeal, 
fet we think on the whole plaintiff's case is somewhat 
Strengthened by the evidence. Furthermore, the verdict 

n the former trial finding that certain dues hed been 
aid by the plaintiff, end which we held was manifestly 
ainst the weight of the evidence, was general; while 
the retrial of the case, in addition to the general 
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verdict there was a special interrogatory submitted to 
the jury, which was answered specifically finding that 
the payment of the dues had been made. 


A number of points are made and argued by 
the defendant on questions of law. Most of these points 
vere determined by us on the former appeal and are not 


10W open for further discussion. 


The defendent argues that the judgment is 


rong and should be reversed because the benefit certifi- 












ate which is the basis of we suit is payavle in five 
Mal installments anddoes not justify the entry of a 
udgment for the full amount as was done. Plaintiff in 
ply seems to admit that this contention is well taken, 
ut seeks to obviate its force by saying that this is 
action of the fourth class and if the evidence shows 
is entitled to recover the amount of the verdict the 
dgment should be affirmed, although his cause of action 
as not properly described in the statement of claim; 
d further contends that it is an action for a breach 

f contract end not an action on the contract itself. 
Ybviously this is no answer to the defendant's point. 
| e action is specifically brought on the contract, 
| ad it is the only action that plaintiff could maintain. 
3ut a complete answer to the defendant's point is that 

t is mede for the first time on this appeal. There 
Mave been three trials of this case, and we have been 
umable to discover that the point now made was ever suggest- 


3d until the present appeal. Courts of review are estab- 
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pened to correct errors of the trial court, if any. But 


the point now made having been waived on three successive 














triels, cannot now be urged for the first time. 


The next point made by the defendant is that even 
if the dues were sent by plaintiff by mail, this would not 
revent plaintiff's suspension, for the reason that the 
gent of the local lodge to whom the dues were sent was 
not the agent of the Supreme Court of the order. The 
rson representing the local lodge to whom the dues were 
aid to have been sent was authorized to collect dues and 
end them to the Supreme Court, and there was evidence 
nding to show that such agent had authorized the mail- 
ng of dues to him. Love v. Modern Woodman, 259 Ill. 102; 
omgold v. Royal Neighbors, 261 Ill. 60. 


It is also claimed that there was error in per- 
itting a witness to testify to the contents of the letter 
in which the dues were sent to the defendant. This evidence 
of course was properly admitted, as there was notice served 
on counsel to produce the letter and defendent's counsel 
‘on the trial said he cid not know whether they had the 


letter or not. 


Defendant also urges that certain necessary 
steps were not taken to secure payment of the claim before 
instituting suit. There is no merit in this contention, 
for the reason that defendant denied all liability, and 


the law does not require plaintiff to do a useless thing. 


The judgment of the Municipal Court of Chicago is 


affirmed. 


AFFIRMED. 
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ABPRAL FROM 
HUPRAIOR COURT 
COr, COUNTY. 


MH, PAMSIDING JUATIGCe GfCOwFOR delivered the evinion 
ef the court. 


 fiyman J, Wimmeletein brought suit againet The Riley= 
Sohubert-Grossman Go, to recover the balance ef salary claimed 
te be due for the year 1916, amounting to $1265, There wee 

a verdict and judgoent in hie favor fer (1117, to reverse which 
defendant proseautes thie appeal. 


The reeord disclesen that plaintiff in 1915 wae a 
Salesman in the euploy of the defendant, receiving for his 
services a salary and comaiceions en eales made by bim, 
Plaintiff's contention as testified te by him is that in 
the latter part of 1915, he entered inte = contrast with 
the defendant wherehy he was to receive for hic services 
for 1916, 5,000 and somaissione on sales made vy him; that 
At was agreed that he could draw from time te time $5,000 
| ef hin ealary, ond at the end of the year the balanee would 
| be poids that he drew $55 per weeky making a total of $2850, 
and ot the end of the year he requested the balance; that 
the president ef the defendant stated he did not have the 
money, but that plaintiff would be paid; that he wan aftere 
wards paid from time to time on account of this salary sums 
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aggregating 2875, making a total of $3735 and leaving a 
balanes of $1265, for which plaintiff brought suit; that 
at the beginning of 1917 plaintiff continued in the em 
ploy of the datentan’ on the ease bagie, and worked until 
July following, when he Left defendant's employ. 


The defendsnt's contention was, am testified te 
by Ur. Groweeman, ite president, that the agreement made 
in the latter part of the year 1915 wae that plaintiff 
should reeeive $55 per week salary and ovmsiacions on 
@ales, and that ne atated to plaintiff that this salary 
and commissions would ameunt te sore than $6,000, and 
that there was no agreement that plaintiff wap to receive 
$5,000 salary and somaissions, He further testified that 
for the your 1916, the defendent paid plaintiff $6006,61, 
and therefore there was ncthing due. The defendant filed 
@ Beteoff claiming that during the early part of 1917 it 
hed advanced swas to plaintiff egeregating $875, which 
the defendant claimed was due it from the plaintiff. 


¥rom this it clearly appears that the only quete 
tion in controversy was; What eslary wae plaintiff to 
reonive for the year 1916, $6,000 as testified by the 
plaintiff, or $55 per week ae testified by defendant? 


The defendant first contends that the eourt 
committed error in admitting impreper evidenee on behalf 
of the plaintiff. The reaerd discloses that when plaine 
tiff was being erosteexamined by defendant's counsel, 
plaintiff identified cheeks aggregating 8475 given by 
defendant to plaintiff in 1917, and on reedirect examination 


counsel for plaintiff offered in evidence"a number of statee 


_ -« mente for comaiseions covering the period of time beginning 
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January, 1917, to June, 1917." To the intredustion of 
these defendant objected that the effer wan in regard to 
comaicsions for 1927, which were not in diwpute, The 
sourt thereupon etated, “I think the whele bunch ie proe 
bably immaterial," evidently meaning the checks identified 
by plaintiff for the 9875 as well as the etatenents for 
the couwalesione, fheréupen the defendant stated he did 
net offer the cheoke identified, and the court seid that 
Af defendant did not later offer them he would then strike 
Gut the statements, but thought Af defendant introduced 
the identified checks the daintiff's statements should be 
admitted. Thereupon counsel for defendant said, "ALL right® 
and later, "1 think it is allmateriel as o watter of fact, 
in view of the fact that he tertified he was working in 
1917 under the same contract." From thie it appears that 
defendent was apparently satisfied with the ruling of the 
eourt ond cannet new complain. in this connection the 
defendant sleo complaine of the remarke of the court, 
namely; “The enly thing ise, ac I have stated, that the 
iesue is very simple, and I didn't think any of these 
Gomminecion checkw, either the bunch here or the other 
bunch, made much differenes.* It is suid that thie atatee 
ment tended te minimize the evidence offered by defendant. 
This objection war not made on the trial, and in fact ne 
objection of any king was made te the romark of the court, 
but for aught that appears the defendant wae entirely catine 
fied. if counsel thought the remark wie prejudicial he 
sheuld have ebjeoted and the exrver, if any, wight have been 


corrected, but since he Gid net de this he cnannet new claim 
that there was error committed, Belt Railway Go. v. Confrey, 


212 211. App. 473; Langquiet vy. Gity of Chignge, 200 Ill. 69, 
Sc entmaass F i ANY 
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Counsel alto pays that by reason ef thie action ef the ¢ourt 

‘ : the jury refused to allow ite seteeff for 1975, Wr think 

4 there is no merit in the point. The $875 was allowed in 
plaintiff's affidavit of claim for he only claised $1265, 
and there ins ne dispute in the evidence thet he drew $55 
per week an eslary during 1916, and if plaintiff's position 
thet he we to receive a enlary of $5,000 is true, dofendant 

-—i“sWas g@vem aredit for the $875, 


The defendant next centends that the verdict is 
contrary to the evidence; that under the evidence plaintiff 
wae entitled to recover $1865, or the defendant was entitled 
to $875 on ites seteoff, and that since the verdict waa for 
$1117, it fe not supported by the evidence, The jury, of 
course, found that plaintiff was te receive $5,000 snlary. 
There were a number ef cheeke and etatemente intreduced in 
evidence which are not abstracted, and we cannot say that 
the jury was not warranted in giving the defendant eredit 
for the difference between plaintiff's clnim and the ver= 
dict. 


the judgeent of the Superior ‘ourt of “eck 
Gounty is affirmed, 


APVIRRND. 
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BEAT BOILER GUPARY, 
& Gerporation, 


Appeller, 






/2131.A. 664 
APPEAL, FHGH 
BUNICEPAL GOUAT 
OF CMLOAGO. 






BH. PREGIOING SU0TIC’ CTOONWOR delivered the 
®pinicon of the court, 


The Berbkert Seiler Senpany, a serporation, brought 
uit in the Humicipal Tourt ef Shicage against the Acerioan 
Heating & Plumbing Corporation ond Sichard Curren to recever 
9160, the bulanoe of the purchaee price of tec etoam boilera. 
The cave wag tried before the gourt without a jury, and 
thers wee « finding against tee plaintiff as to the Anerioan 

 fleating & Plunbing Corporation, and o further finding agsinet 
the defendant Hiohard Surran aad in favor of the plaintiff 
for the ancunt of ite claim and Jjudguent wae entered on the 
finéging, te reverse whisk Gurren prosecutes thin appeal, 


The firat peint made by ecunsel for Curran le that 
the finding and judynent are aanifently against the weight 
of the evidenve, In the arguarat it io not pointed cut how 
this ie #¢, and therefore the question is not before ue, for 
& point wade ond mot argued iz waived, 


it de next argueé that ae phaiatart’s Glaim is 
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based on a Gontract made by the two dofendante, and both 
having been served, tne Judgment ie errenecus, for in 

“ugh ease the Judguent must run against «12 the defendants 
or none. this gentention secam to be cenceded by the plains 
‘aff to be true a4 a general propecition, but plaintif? clains 
that there is an exeeption te thic rule, where it aypeure that 
one ef the defendants wae an unnececeary ox dmaproper party. 

: And ae we understand it the arguarnt de that the evidence 

a «disclosed that the American “eating & Plumbing Corporation 
WAR an waneoes nary party. We have regently kad ecansion te 

§ pase on this preeiee question in the case of Unlauf vy. Choqaues 
: ee a ee ee #09 ELL. App. 202, where we held that 
qi &i Was error te enter Judgment in « contract sane in faver 

ss @F one defendant nnd aguinat the other. we there had occasion 
s to review the euthorities relied upon by pleintiff ead held 
that they were ast applienble te the fuats. Wo there oaidy 

| "Where a declaration or statement of glais eharges a jJeint 

a liability, and ene of the defendante ehowe that be was never 
a liable, a reaovery comet be had agninet the ether without 
dimsissing the defendant not linkle and asending the declarne 
tion or stetasent of claim by omitting the charge ef joint 

E liability, unless same of the defendante aade o pereonal dre 

x fenwe ae infanoy, luangy, bankruptay or the Like, Fuller ye 
Bobh, 26 I21, 246; Felnenthal vw. Durand, 86 11. B50; jlem ye 
Abhen, 279 112, Apo. 823; Grand Pacific Motelue. y. Linkerton, 
Sugra. Pisintiff admits thie te be the general rule, but 
Glaine there ie an exesption where one of the defendants has 
been inpreperly joined, ae where he is net a party te the 
contract in cuit, and in support of this centontion, the 


ganen of Carnegie ¥. Dawneay, 178 111. App. 413; Grond Pasific 
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| Hotel So. ye Binkerton, supra; Uayer Ye Bronninger, 180 111. 
: Pe Alo, are cited, We have examined all ef the autherition aited, 
find, im addition, numerous eases decided by thin and the Supreme 
| @ourt of this Gtate, and ether authorities, and we have been 
4 unable to find a case where o finding and jJudgnent wee made in 
| faver of one defendant ond againat the other. in the Bowery, 
Bapkerton snc Yrowainger saute, Suprhs the defendant against 
whom no Liobility as proven was dimaiseed out of the case," 
ss Em the onse of Bobineos v. Broym, 82 TLL. 299, aited by plaine 
J ; bats, 4% deen not appear thet the quection new under considere 
ation was presented, 


. The Judgaent of the sunisipal Court of Chiaage 4s 
_—«si“‘édPOWeree@d and the enuse remanded. 


my . REVERSED AND AEMANUED, 
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CENTRAL [f QOUPARY OF LL.18018 
Trustee o SORECLIDATED MOTI OH 

PICTUAS TLIO, a corporation, 
fankrupt, i 


131.A. 664 


\ Defendant in Brypr, ) BRRGR TC 
MUMISIPAL COURT 
OF cHIGAGO. 


MR, JGORTICR TAYLCA delivered the copinien ef the 
court, 


The Plaintiff as trustee of the lemace serpurae 
tien brought suit to recover $1800.06, being the amount of 
& deposit which the leseee bac placed wlth the Lesear of 
certain premises, as eecurity for faithful performance uy 
the Lesnen. The prosises were known w& 4346 ond 4348 Vest 
Madison atreet, Thicage. : 


The plaintiff elleged that bis cleim was for 
$1800.06, and interont from Sovewber 16, 1914, auounting 
to G216.00, for woney deposited by the Consolidated Uotion 
Pleture Serporation, af lesser, with the defendant, Simon 
Gimaneky and one Leopold Simen at lessore. It wae else 
eet up in the statement of claim that a bankruptoy petie 
tion wav filed by the lessee on Degenber, 2,1914, und that 
purevant to the proviviens ef the bankruptay act the olaine 
tiff as trustee in bankruptey terminated the lease in quese 
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Maged the lease on or about November 14, 1914, ond took 
possession of the preniser and therefore were bound to return 





_—s Bh $1806.06 whieh had beon deposited as ocllateral seourity, 
4 @Md that as the Lesser had euffered no actual damages the 
ae Plaintiff wan entitled to principal and interont amounting 
to $2026.00. 


The defendant filed an affidevit ef merite denye 
ing that the plaintiff ae trustee of the lereee terminated 
the lease, and alleging, smeng ether things, that the 14800, 06 
which woe degosited hy the leseee with the lesser was deporited 
@e seourity for performance of the terms and gomditions in 
said lense; that the lessee breke the covenants and teras 

 @F maid lease ty failing te pay rent and foiling te heat 
oertaia premises, whieh latter was provided for in the leana; 
that the agtunal damages sustained by reawon of the failure 
on the part of the lewsee te properly perform the terms 
and covenants of the Lense “hy way of leet rentals, ventilae 
ting expenses, lossesvin operating onid theatre for a period 
of severnai nonthe after Yeovember 12, 1914, in order toe pree 
serve the Leasehold value of noid theatre preperty, atrorneys* 
feet, court corte and other expenses ineurred in and about 


the enforcement of the righte* were in oxcems ef $1900.00, 


On Heovember 15, 1915, timen and Gimansky, the 
defendants, leased, in writing, to tax Gempolidated ketion 
Picture Company, fer theatre purposrs, the preaises known 
ae 4346 ond 4548 Yost Madinen atreet, Chicago. The tem 
was from Sovember 16, 1915, te Nevember 14, 1922, ‘The 
total rental wae $37,800,00, payable in acnthly installeonts 

, Of 9350.06 in advenee on the firat day of enah month. The 
Following 40 » provision in the leases 
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4 “imid party of the second part hae deposited 

with said first partics contemporancoucly with the 

execution of thim inatrusent, the sum ef Righteen 

. Hundred Dollare (€1800.00), an security fer the 

va faithful perfermanes by it of the corenants and 

a agreements of this lease, and in the event eli the 
eovenante «and agreements in this lessee to be kept 
and performed by the party of the seqond part are 
promptly andfaithfully kept and perfe » then 

a faid gua of Mighteen Saentirod Bellare (91600.66) 

ae ehall be applied toward the payment ef the rent 

a due fer the last five (5) months of the term of this 

a demise ond so fer as the sume will reach toward the 

a paynent of the rental eof the month dmacdiataly pre- 
soning the laet five (5) months of the term of this 

BH, 
in the event of any breach of any of the covene 

ante or contracts of thin leare, then the said ews 
so deposited ae security shall be and become the abe 
eolute property of the eaid firet parties, and abali 
be retained by them as and for liquidated daaages, 
it hereby being expresely stipulated and agreed by 
the said second party that inasouch ar the amaunt 

q of damages which the enidd firet parties will sustain 

b/ by reavon of the breach by it of any ef the covenants 

of thic leave eannot be agcertained, that the wun 

above set forth will be the lenet damges which the 

. eeid firet parities will sustain in the premises, and 

a 4t de further understood and expressly agrord that 

‘a nothing herein contained shal Limit or ba construed 

he te i t the said first particu in any further or other 

a @laim for images which they may sustain hy reason 

a of any breach or breaches ef any of the govenante of 

x thie lease, and that the esid first parties «hall 

not be estopped im the event such sum ef Nighteen 

Mundrea Dellare ($1600.00) is retained by them as 

a aferessid ae liquidated duanges te claia other and 

MN further dusngen by reasen ef any ef the acts and 

Goings of the eaid legseee hercin.* 


Me it was further previded in the lease that the leases 
| should furnich heat for two stores in the building from 
Getober 1, te Hay 1, Of ench your, and thet the lessor should 





s pay the leaves $175.00 a your therefor, The lessee deposited 

’ the gum of $1900.00 with the Lesser and went into powusession 
@f the preaises and operated a theatre therein until about 
Seovenber Gnd or 4th, 1914 « the exact time i# not shown « 

. when At defaulted in the payment of the rent which becane 

ss de om Hoveniber 1, 1914. 







(m the evening of the 4th or Sth of Novenber 
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1914, Giewneky, one of the lessors went to the premises and 
found then dark and lecked up. The next day the tenants 
ef the two stores eompluining of the want of heat, he put 
in seme opal, gOt a new janiter and began te furnieh heat, 
Gimaneky toetified that he took setunl posemerion abeut 

14 days thereafter. Semetine between the 7th and 9th of 
Hovenber, 1934, « the exact time is not shown « the lepnora 
distrained for the rent; that @uit went te a hearing and 
Judgsuent for the leseors; nothing, however, wan realised 
from the sreperty Levied upon, smd xwemeootimommdc etx koe 
WREECLRECRREPLORT RROD OH OMIOCEOS On the 2nd of lecewber, 
1914, the lessee went inte vankruptey. 


Om the 7th of December 1914, the defendant Tiled 
in the United Gtater Dietriot Court in the bankruptey preaeede 
inge, an affidavit in which he recited, among other things, 
: the following: “By reaeen of which enid default (meaning 
the abandonsent of the premioes ty the Lessee) this affiant 
tegethor with the esnid oGelesgser elected te atid did terminate 
Baid lease on Gr about the 14th day ef November, 1914, and 
did deelare said sum of $1400.00 ferfeited an liquidated 
daseger aa in eaid leane provided, and teok posrercion of 
said deuised premises ax he tad a lawful right te do.* 


im the trink of the onee the trial judge allowed 
the defendante, the lerpsore, ae damages and in reduetion 
of the plaintiff's olaim fer $1806.00 the fellewing items: 
$36.00 for cor], $14.06 for janitor, $550.00 for Neveasber 
rent, $200.00 for atternay's feen, $16.56 for costes, $35, G0 
for expenpee of resetting the entrance and $106,006 for decorate 
ing. Jadgment was entered for the difference being the eum 
of $1046.50, 
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it ie contended by the glaintiff that the $1806, 00 
Gopesit was a penalty and wot liquidated damages, Pith that 
Gontention we agree, Meber vy. Hoy, 183 Ill. App. 200% 
Zhe Advances Amunemont Jo. Ya Zranke, 208 111, 570; Lay bee 


Amunexent So. Ys, Gave, 177 ill. App. 250; Biles ve Loghowskd, 
205 Lill. App. 285. 


it in furthercontended thet the statement of claim 
ie dofeative in thet the plaintify failed te allege an acanpte 
anee of the leanne, We are of the opinion that the allegntiona 
made thercin were sufficient to justify the judguent that was 
agtually entered, The cause of action war bated on a terainne 
tion of the lease, The evidence shown that the Leese fully 
performed until November 1, 1914; that imacdiately thereafter 
he abvendened the premises and by November 14, 1914, the defende 
ante had teken peaserssion; that a petition im bankruptay by 
the leseee wae filed in the Mistriet Court on Deawuber 8, 


‘1924, ond in an affidavit of Becembor 7, 1914, made by one 


of the Lessors and filed in the District Court in the banke 
ruptay proceeding, it wos recited that he, together with hie 
Melensor, “elwoted to and did teruinate said lease on or 
about the 14th day of November, 1914, amd did deglare said 
sum of 9100.00 forfeited ae liquidated daunges as in said 
lease provided, and took pousension of said demined preniecs 
ae he hed s lawful right te do.* Under the circumetanoon, we 
ere of the apinten tat it isonly rensonable to conclude from 
that evidones that the lease was terminated en the 4th day 
of Bovember, 1014; and, an the petition in bankruptay by 

the leesee wae not filed until December 2, 1914, when the 
relationship of landlord ond tenant, ewing to the termination 
ef the lease, hud already ceaeed to oxist, the trustee in | 
Wankruyptay could then have nothing to do with the acceptance or 
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rejection of the terminated lease, but did posnern, as trune 
eee in bankruptey, theright, if any existed, to obtain, and, 
if necewsary, sue for the deposit of $1800.00, Behor v. Box, 
MRED. 


We are of the cpinion that considerable weight 
must be given to the declaration in the affidavit in the 
Dankruptay precesdings that the leave was terminated. It 
4s true that it is the law that where a lease ie determinable 
at the option of the lemeor before the expiration of the 
¢erm, & notice te toruinate ie generally necesuary to vie 
denee the -xeroide of wach option. Where, hewever, an here, 
the lessee has abandoned tho premiser and the Lessor has 
gone inte posseanion and subsequently the legse¢ has become 
bankrupt, and in the bankruptey proceedings the lessee under 
@mth states that the lease has been terminated, i would not 
ve Yoneonable in a oult by the trustee of the lessee for 
m deposit, ae in thie cause, te allow the lesser to stultify 
himwelf by claiming as « defense that the lease was not 
terminated. 


it may be that come of theaaounts which were albwed 
by the trial court se damages sustained by the defendants 
should not have been allowed, but az the resord stands ne 
objection ie made therwte en behalf of the plaintiff, 


Ae to the claim by the defendants that thoy should 
be allowed are daxagen an amount paid fer broker's freer in ste 
curing a new tenant and the amount ef the prespective lowe of 
rent under the new lease; we ore ef the opinion thet occurring, 


ae they did, after the termination ¢f the lease, they esnnot 
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& Gorporation, 


Appellee, 


2131.4. 664 


| APPRAL FPuOM 
Whe MUNI CLPAL COURT 


GF CHICAGO, 


MA. JUSTICE TAYLOR delivered the opinion of the 
court. 


A motor truck belonging to the plaintiff having 
been struck and damaged by & motor truck belonging to deo 
fondant, the plaintiff brought suit and receevered a judge 
ment in the trial court without a jury in the eum of $667.97 
and eoste. From that judgment this appeal is taken. 


Plaintiff's amended statement of claim alleges that 
Plaintiff's servant was driving an sutoschile truck east on 
Cak street where it crosrer La Galle street and was exercise 
ing due care and caution fer the eafety of ite property; 
that defendant's servant was driving a moter truck along 
La Salle street in a northerly direction at such a dangerous 
rate of epeed that it dreve into and collided with plaintiff's 
truck anddimaged it so that plaintiff had to pay out $161.70 
for repaire; that the further sum ef $455.85 was peid by plaine 
taff for eighteen days hire of a truck in place of the one 
damaged while it wae being repaired. 


The defendant in ite affidavit of merite makes 


af @ denial of plaintiff's allegutione and alleges that 
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plaintiff was driving ite sutescbile truck at « dangerous 
rate of speed in « negligent and careless manner and therre 
by caused the accident, It woe etipulated by the parties 
thet the aotusl dauiges suvtained, exclusive of damages 
for losr of use of the truck while being repaired, anounte 
ed to the sum of $172.12. 


Plaintiff's driver, MeGele, on the morning of 
July 21, 1917, was going cast on Gnk street, driving the 
plaintiff's heavily loaded five ten automobile truck, at 
a pect, aceording to MeSele's testimony, ef about 3 or 
4 miles an hour, When he reached the intersection of La 
Balle street he says he etopped and leoked beth ways and 
saw nothing to hinder him from crossing; that Nelson, a 
helper riding with him, called hie attention te defende 
ant's truck about a bleck away (Releon pute it at half 
a blook) approaching at about 16 miles en hour and ine 
creasing ite speed te 15 or 16 miles an hour as it got 
Sloner to Oak street. It is net denied that when he 
had crossed the intersection and the forward half of his 
truck wae enst of the (Im Salle) sidewalk line, defend 
ant's truck struck it with such foree that Nelsen was 
thrown from his sent ao that he fell between the wheel 
and the footboard, Le alle street in sbeut 30 or 35 feet 
wide at that point. The testimony of defendant's driver 
agrees with the foregoing excepting in two particulars, 
He said plaintiff's truck was going 6 or 7 miler an hour 
and that he slackened hia speed as he approached Ouk 
atreet. ie aleo testified that his car could not go faster 


than 16 miles an hour on account of ite aechanical governor; 
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that he firet saw the pleintiff's truck when he was about 
25 feet away from it; that he turned east and tried to get 
around the eorner with them to avoid a collision, and ape 
plied the wrake, but the otrect (La Salle) having been roe 
gently sprinkled the “oar skidded and went inte them." 
Nelsen, who waw on plaintiff's truck, testified that they 
were going about 4 or 5 miles an hour and defendant's truck 
when it renoched Oak street, about 20 or 25 milee an heur; 
that plaintiff's truck wae “about elear” of La falle street 
when it was struck, The only ether witness guve tectimeny 
of such a contradictory asture that it ie unreliable. 


the evidence shove that as a result of the coliision 
the frame of plaintiff's truck, meade of high grade eteel, 
wae vent out of line one and = half te twe inches; that the 
rear engine leg was broken and the radiators locked, laine 
tiff wae deprived of the use of ite truck and found it nece 
ensary to hire another while repaire were being made. The 
finding of the trial court on the amount paid out by plaine 
tiff for hiring another truck not being questioned by dofende 
ant's counsel in his brief, it is therefore assumed to he 
correct. it is «rgued by counsel that plaintiff's driver 
wae guilty of contributory negligence. He doen not anke it 
very clear but seems to urge thet the 5 ton truck 23 feet 
leng, going wlowly and heavily loaded with ioe bexes, should 
have stopped on the way across before it renohed the east 
side of La Walle street in order to let the fast approaching 
lighter machine pase safely. The evidence fails to support 
that view, When the defendant's truck wae firetseen by plaine 
tiff's driver it war at least half a block away, giving hin 
Plenty of time te stop. Hadhe etooped, as counsel seems to 
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om then 


suggest, in the middle of the wetreet, there would not have 
been room for defendant to pags safely on either mide, While 


eroseing he became aware of the increased speed of defendant's 


truck and putting on more power eteered toward northward 
and enst te get out of hic way, and nearly succeded for he 
had almost “cleared” the east sidewalk when his machine was 
etruck in the transmission by that of defendant. 


the evidence tends te show that while defendant's 
truck was not exceeding the legal rete of apord, yet it was 
probably going faster than ten miles an hour, Aside from 
the testimony of plaintiff's witnesses, the forces of the 
plow from @ light truek that after skidding 23 feet vent 
the chatsis and broke the tranemiseion of plaintiff's machine 
would seem to indicate a greater speed than defendant's driver 
admite in hie testimony. 


It is urged by defendant thet when he saw the ime 
minent danger of plaintiff and applied the brake, unintentione 
ally causing his anchine te skid on the wet street inte plaine 
tiff's, he only did what any reasonable man would de under 
the circumstances and is therefore not chargeable with neglie 


gence, As we eee the evidence before us we are inclined te 


the opinion that defendant's negligence started befere his 


machine skidded, It is the duty of every driver to look 

out for any vehicle that might come fros any of the cross 
streets ahend of him, yot defeondant'e driver claime he failed 
to see plaintiff's big 5 ton truck until within 25 feet of it. 
When the vehiole on the intersection is heavily leaded and 
the approaching vehicle io lighter it ie the duty of the 


driver of the latter te keep his machine und r such ‘control 
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as not to collide with another which is exercising ordinary 
care in crosving in front. The first to reach « ercesing 
ordinarily hes the right of wry. 
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ne Hockford oo 78 Til, BM, 
Plaintiff's driver continuing over the crossing before dafende 
ant hed reached it and in plain view, wan not guilty of cone 
tributory negligence and we are of the opinion, therefore, 
that under the circumstanees, the injuries complained of may 
be proverly attributed to the negligent driving of the defeonde 


ant's truck, Babbitt on Law Applied to Noter Vehicles, 2nd Bd., 
Geo, 362; Rupp ve Keebler, 175 111. App. 619, 


Vinding no error in the record the jJudgaent isa 
affirmed, 


APPTANED, 
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BUMIOLPAL COURT 
OF GHICAGG, 





Cy BOYLY, a corporation, | 
Appellee, 





4 WR, FUNPLO PHOUTON delivered the opinion of 
the aourt. 


Thies @ae an action on a promivnory note for 
——« $LO0O8, 00 signed Wy the defoncant ond drawn te the order 
MY ef Clarence Hoyle and by Aim endorsed to the plaintiff. 
| The affidavit of merits stated thet the aote in question 
2 wae given to the payee, one of the officers of the plaine 
tiff coryoration, without consideration or my value ree 
Geived by the defendant ond solely for the asoeamodation 
of the plaintiff, This was the enly iseue presented to 
the trial court, which heard the case without a jury. 
This iv an appeal by the defendant from a judgment for 
the plaintirr fox the amount of the note. 


ee pee el ee = a 


The note read “wulue receives", The evidence 
showed that there had bewn o long series of transactions 
between these parties invelving the purchase and aale of 
lumber, The plaintiff would ##11 a quantity of lusber te 
the defendant whe, in muny inetances, “ould give a note 
therefore, and it often bappenod thet when the note fei 

a Gut, the defendant would pay only a portion ef it, §t 
7 a iid the habit of the plaintiff te discount these noter 
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at the bank as thay were reeeived and when the defondant 
wan able to meet only a portion of the mote at maturity 

the plaintéff would give defendant a sheck for the bale 
anee, s0 au to enahkle him ts take ap the nete ia full, 
whereupon the defendant would give plaintiff « new note 

for a given peried, to cover the aucunt of the check plaine 
Sift bad given him te enable him to moet the old sete, with 
iutereat thercon for the poricd ef the new mote, and aleo to 
gover some part of the amount tin wing from defandant to 
Plaintiff on open account. Such was the note invalwed hore. 
The defendant hod given plaintiff a note for G800 which was 
to full due Geteber 25, 1916. The plaintiff sad dhacounted 
thie note at the bank. Shertly before the maturity ef thia 
note the defendant advised plaintiff that he would be able 
to puy only $200 on thic note whea 14 matured, Consequently 
om Oatober Zl, 1916, the plaintiff gave dofendant a cheek 
Tor $600 to make 14 powoible for him te take up hie nete 
for 060¢ on the 2rd and then the nete in oudt wae executed 
by the defendant, for $2009.00, due ninety daye after date, 
to cover the amount of the check, $606,600, with interest 

at 6 per eaent on that amount fox tae period ef the new note, 
$9.00 end $400,000 to apsly em the open asaount. There was 
Some cenflict im the testimeny om these aattere but the ¢vie 
gence wat euch ae to warrant a finding by the court that the 
faete were on we have net forth, above. Phere wae considere 
able evidence on the questian of the open account, ae te 
whether it showed « balance in faver of the plaintitt et 
thie time, The trial court found that the open aceount 
showed @ balance due the plaintiff? from the defendant at 
the time the note in euit was given and we cannot say from 
the record that the evidence was not such az to support 
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that finding. But ia cur view of the cage thie in not 
material, The evidence «hows that for nome tine the do 
fendant had been buying lumber from the plaintiff and in 
paying for that lumber, this series of notes was given. 
fhe fact that plaintiff discounted them as they wore rae 
Qeived, did net make them acoommedation notes, If there 
wae any censiderntion for tue notes they wore net accomage 
dation notes, Part of the eunwideration for the note in 
@uit wae the $600 carok given te the defendant by the 
plaintiff to enable him te take up the $600 note. There 
de nothing in the record te show that the $800 note waa 
an nogomodation note. Defendant's contention that 4t 
was, and thet plaintiff owed him $600 on the note and 
that the $600 check “ao « payment on account ia disproved 
by the fact that in the new mete given at that tine, 
being the one in wuit, there wae included interest on the 
$606 for 96 days, the period of the new note, The wvidenos 
whows that thie was done in all insteneee when new notes 
were given te cover expiring metes anc such savuntse as 
plaintiff was paying defendant to eneble him to take thea 
up. If theese wore accomwdation netes and the payments 
by plaintiff were paywente of meney duc defendant, the 
latter would have Had mo eganeion te include interest 
On theee payments in the new notes given, That these notes 
were not for socomasdation is further shown by the fuct 
that on several oovaeicas when the defundent Tailed te 
meet the notes at ME Burk ty» amd the plaintiff took thes 
up, the defendant would later reinburse the plaintiff, 
paying the amount the plaintiff bad guid in tabing up 
the note, including interest. 


The defendant filed no clisim fer vseteolf in this 
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ot that dak, in our opinion, 


@ As to the contrary and therefore the Judge 









+ 


pea We ca at 


. 4 i pelts 


BECAME ¢ S06 oy <a heed ge 


Mae! ee ee ey Rai ae ae ek xe 


feat Nea ioe Sead Sea 
ity 
eh: a er eee CE < Heo 


yt: 
a She TRE SG A sR i Seas elt ae 


pb agi Sh ot ao ee ae ad, ey aaa Be 





























Pet is de ee aia Nip 
i, 4e on PRS gee an Cale Bete 
RR Lae it Sey SP Sa eed . ; 
; _. * , 


Daw "gree Post. HAE nga ye 


es Ae ae we ie Se ba ae - 
7 inl " pains 





» 
| C 
.) ee 
i ¢ j rt d +e) 
3 eT eS 
- 
e i eM © 
; 
' j 
uw . 
F tae 
t 
; . f ] vs 
rie Ll a : tke aie: ut 
‘ 
9 ) le , - we Meh Pe at 





Sod * Ne 


y : iy Sa ap ays “iat ite on “f ret 


Tih 6A VIC Socata corbin: 36 Sk ethers “ih ; 


















GUPPUICH OCuRT, 
SGck tCunTY., 


Ba, JUSTIGS THORSCH delivarec the opinion of the 
court. 


‘The complainant, Romw Gohef'fer, filed thin bill 
iu the Guperior Court of “eck Sounty, eerking te heve a 
ateoree of divoree which ahe lelpreeured agninet her husband, 
in the Circuit Court, set aside om the ground of fraud end 
praying further that she be declared the scle heir of her 
hueband, whe had ainee died, smd that the adminiatrator ef 
his setate, andihis brothers and sisters, s11 of whom were 
wade éefendanta, we required to acenunt Sor such of his 
property ne might be found to ke in their posseveicon, 
After hearing the evidence, the trial court entered a 
deeree diwaineing the bill for want of equity, from which 
the complainant hee appealed, — 


The evidence showa that the complainant and her 
husband kad frequect quarrels whiie they were Living to- 
gether ani teat she finally retained a lowyer ond fileé 4 
ALL im the Ciroust Court, praying for o diverce on the 
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which tht husband did net centest, alth@ugh he hod filed hia 
appearence and anavwey in the onwe, ofter which the oourt ine 
@icuted that he would enter the desres ae preyed fer and 
@ireoted that the evidanee be written up, After the hearing, 
the complainant returned to the hone of her parents where she 
wae living end told her father teat the case had been neprd 
amd that ahe was going te got her deores, tater, on the sane 
day, the complainant's husband game to hor parentta bene and 
bad a tale with her, after which they both talked with nenbers 
ef her family saying thet thay had beeome receneiled and that 
there would te ne diveres. Thiet was ou Auguet 21, 1016. The 
husband etated “that he would eee the lawyers the following 
morning and imetruct thes to ganesh the proecedings ae far 
aS he could, so an te put it out ef ewurt, or something to 
that effect", a8 the gouplainant's father testified, It 
appears, however, that tho decree of diverce was onterad 

@n the following day. “Subsequent to thie time the partion 
Ldved tegether az husband and wife. The couplainant never 
gonferred with her lawyer about the oase Turthor, nor made 
any inquiry of him ae to ite status, although che, at Least 
On one oscasion, saw him and had opportunity te dc to, 


The hushand died May 9, 1917 .oud o few works 
hater, the lawyer whe had represented her in her diveree 
e@tion teld her of the entering of the deoree of diveras. 
Thie lawyer tentified that ke knew of the atehubitation of 
Sehaifar and the complainant, Tellewing the entering ef the 
deoree, and spoke to Kin about it and told him dt was “very 
Bad business wad that Schaffer replied that he knew haw 
own business. He alse fentified that Schaffer told his on 
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eeveral ogcasions that ‘re, Juhuffer and ber family “had 
4t in for we for seme reason, and that I therefore should 
mot sommunicate with then in any Way, oF have anything te 
@o with thon. * 


\ 


in sontonding that the trinl seurt erred in dise 
wiesing the bill, counsel fer coupleivant urge thet when 
& prenise in meds by «2 litigant or bie attorney, the other 
party hae a Fight te rely om that promiae being oarried out, 
and does not have to take any wtepw te see thet it ia earried 
out, @iting o mumber of cases te that effeot, where a judge 
ment or dearne progured by & party without setiee, after he 
has promised to diecontinue or dismiss the action or euit 
he tae brought, has been eet aside, That, however, ia not 
the situation here, ae a reading ef the facie, as we have 
set then forth aveve will clearly dauwonetrate, The husband 
made no agresment to discontinue any action he had Wrought. 
The wife hac filed the bill and whe alone could diomise it 
or discontinue the proceccings. . 


In further support ef thie appenl counsel urge that 
at ie the policy ef the courte to continue the marriage relne 
tionship of « tuobond end wife, eepecially if the ona whe is 
antitled te have it severed, wishes it comtinued. Thin is 
true, but it can beve mo bearing Bere, It ie no lenger ponpe 
avle for this husband and wife te continue as euch, He de 
dead und at most, if the divorce decree ie set acide, she 
Will becour his widow, | 


In cur ¢pinien the deorce mupt be affirmed. A 
aeoree or judgeent will net be set seide en the ground of 
frauée unless the fraud alieged bee been preven by elear and 
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#aticfactory evidence. Hekeunun ve Highkelberry, 242 111. 
217, 234. There ie« no proof in the resord that the complaine 


ant did not know that the degree of diveree kad net boon 
entered. She ia kardly in « position te urge that ehe 
head a right to rely upon her husband's prominae te have 
the case discontinued, She hod Just Ween ia court and 
gubmitted proof satiofactery to the oourt te the effect 
that he hed broken bie moet sclesn marriage vow end had 
been guilty of adultery. “he wan negligent in feiling 

te ewes her own lawyer end direat that the suit be dine 
miseed. It wae Her Gase and ehe alone sould discontinue 
at. Yurther, there is ne proof in the reserd that the 
fraud complained of, wan the thing that treught ocbout 

the entering of the cecree, @r that anything whetever 
was done by the husband te produce thet result. There 
ie no contention here that the adultery, em the bugis 

of whieh the diverce decres was entered, had not taken 
Place or thet the charges to that effect were untrue. 
While a court of equity may set avide a decree obtained 
by fraud, to justify such action, it sust be made clearly 
to sppear, that the deeres wo sought te be set aside, has 
no other foundation than the froud cowplained of. Sloseon 
Meo, Eioasen, 192 ml. App. 259. These reasons would be 
pertinent if the object of this bil was to restere the 
marriage r¢lutionekip. But that cumet be the object 
sought to be attialmed by the complainant for domth has 
intervened ana prevented such & result. Yhey are ¢epedge 
isily pertinent when the bill hae fer ite object that 
complainant say be restore to her statutory rights in 
the property her husband left. While the facts involved 


in Wablory ¥. Ballery, 160 111. App. 417, are not thoes * 
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cur . 2431.4. 665 


Appellee, 


WMIGIPAL COURT 
GF TFiGAGO. 


Vit, % 


q1e TARBOUGH, 


Mh. FUBSTLION YHORSCH delivered the opinien ef 
the seurt. 


This was a quaeiegriminal sation in the Nunicigal 
Gourt of Chicago, based upon an alleged vielation ef an 
ordinanse of the City of Chieage. 


fhe complainant eharges that the defendant, on 
the 14th day of Noveuber, A. D. 1917, “aid then and there 
make an indeeent exposure of Kis persen in a publio place, 
in front of and in view of sertain female pereene, in vige~ 
lation of section 2025 of the Revined Municipal Code of 
Ghiceage.” A jury was waived and after henring the evie 
dence, the trial court found the defendant "guilty ef a 
Violation of the ordinance desaribed in the complaint 
herein", and avoeered o fine of 9100 and oests, Within 
@ proper time, motions were made by the defendant to 
Yaoate the judgment, for a new trial and in arrest of 
judgment, which were euccessively overruled by tae court. 
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Om thin appeal, the cefencant urges that the court 
erred in overruling these motions oné sleo in finding him 
guilty of the violation of on erdinence which bad previeurly 
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boen repealed, 


The omly bil) ef exceptions in the record conviate 
of « stenographie report of the preeesdinges hd in connection 
with the making of the motions referred to sbveve, by the 
defendant, and the rulings of the court thereon, which is 
eufficient for the purpcaes of this spoe@al. 


tm the argument of the métions referred to, 
in the trial court, it wae chewn that "Bee, 8625 of the 
Kevived Municipal cede of Ghicage,” when in feree, wae a 
section providing fer the llcensing of weoegulled *rumers* 
and preeeoribing » penalty or fine te be imposed on any 
pereon acting o£ a runner, without preeuring o Licenne, 
or in violation ef the terse of that section, but it wae 
alleged by counsel representing the plaintiff thet thie 
section, ae well as the ontire Revieod Municipal Code ef 
Ghiesego, had bewn repenled in 10911, some years before thins 
alleged offense wan comeltted and thie preeeeding inatie 
tuted, and that this caeea head been brought under fee. 2028 
ef the Chicago Cede of 1011 which wae then and etill is 
in effect and which preseribes a penalty or fine rer 
indecent exposure. 


The judguent of tho trial court wan thet the 
defendant wae “guilty of a violation of the ordinance dete 
@ribed in the complaint herein.” The only ordinance dene 
¢eribed in the complaint wae “See. 2026 of the Revieed 
Municipal Code ef chicago," an erdinanes which it is ade 
mitted had long since been repented and wae no lenger in 
feree. The judgment wan therefore void, 
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INTERLOCUTORY AYPRAL FROM 





. Re PECK, 
1 Appellee, 


| GIRCUIT COUPT, 
BGK et al,, 


(Defendants) f§ COCK CouNTY, 


WR, JUSTICE MOSUPELY DELIVERED THE OPINION OF THR COURT, 


This is an appeal by Robert 3B, Peck, defendant 
to 2 bill for separate maintenance, from an interlooutory 
| order of the Cireuit Court granting an injucction restrain- 
) ing him from disposing of any of his property, restraining 
the Rowan Dairy Company, in which appellant owns shares 
| of ite capital stock, from transferring on its books any of 
gaid sasres and from paying to appellant any dividenas 
thereon, and restraining certain named safety deposit com- 
panies wherein appellant is alleged to have dspeaited soneys, 
| eeeuritiecs and verious cheses in action, from paying over or 
delivering to appellant any of such property, 
The verified bill ef complaint, which was filed 
October 31, 1918, slleges that compleinant is and for more 
_ then six years last past has been an setual resident ef this 
state; that in kay, 1912, she was warried et Filmington, Delsa- 
ware, to appellant and lived and cohabited with him as his 
wife until September 20, 1916, when, with their two children, 
} she was compelled to separate from arn that although compilnin- 
4 ies ant conducted herself aa a true, chaste and faithful wife, ape 


pellant commenced the excessive use of intoxicating liquers 
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shortly after said marriage and for more than two years last 
past has been guilty of habitual drunkenness, whereby he haa 
become unfitted to associate with or to attend te any busie 
ness during that period; that while intoxicated he is quarrel- 
some, il] treats hie femily and uees apprebricus epithets, ren- 
dering appellee's condition unbearable and her life burden- 
some, in consequence whereof she is compelled to Live separate 
and apart from him without her fault, 

The bill further alleges that eppellant ia the 
owner in fee simple of renal estate in Cock County worth 
$16,000, end owns personal preperty werth 6250,000; that he 
hes an annual income from anid real and personal property of 
at least $25,000; that he has ne business or occupation but 
lives upon his income, the whole of which he has spent during 
the past two years; that appellant's personal property consists 
ef corperate bonds and etocks, notes secured by real estate 
mortgage, cash in benk, including 800 sheres of the capital 
steck of the BHownan Dairy Campany of the par value of $80,600; 
that snid securities are in the vaults of the Chicago Safe 
Deposit Compeny or some other safety deposit vault in Chicage, 
and that seme of said bonds sre held by the Illinois Trust & 
Savings Benk as collateral security for a lean made to appellagt, 
whe also has meney on deposit at said bank subject te cheek, 

‘ It is further alleged that appellee isa witheut 
means of subsistence, has ne property or inceme of ner own 
and is entirely dependent upen appellant fer her suppert and 
that of her children; that appellant, because ef his manner 
ef living, is ineugabic and unfit to heave the managewent of 
his property ox income therefrom, and unless restrained by in- 


junction will squender and dissipate a)l of said »roperty and 
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leave appellee and said children without any means ef suppert; 
that appellant has threatened, and appellee fears that he might 
carry his threat into execution, te remove said personal prope 
erty from ecaid depositories and te sell and dispese of the 
game and to leave the State of illinois and abandon appellee 
ané her eaid children; that "the rights of your oratrix will 
be unduly prejudiced if an injunction, as hereinafter prayed, is 
net immediately iseued and witheut notice to the defendants,* 

After praying for answer, custody of the children, 
gult money and support aoney, appellee prays that appellant 
may be enjoined from encumbering or @isposing of his property; 
that the Bowan Peiry Company be enjoined fros transferring 
appellant's stock on ite beoks and from paying te appellant any 
dividends thereen; that any bank or safety depesit company in 
Ceek County whieh may have in ita pesseseion or under his con- 
trol any securities belonging te appellant er in which he is 
interested, be enjcined frem paying or delivering ‘he sama to 
appellent. In the verification it is atated that appellee “is 
advised and informed end se states the fact to be that her 
rights will be unduly prejudiced if the injunction io not ise 
sued immediately and without netice toe the defendants," On 
the seme day the court ordered that tae injunction iseue, 

two principal grounds for reversal sre urged, viz, 
that the affidavit of complainant dees net fulfill the condition 
ef the statute upon shich the authority to issue an injunction 
without netice is limited; snd that the scope of the injunction 
ig too broad, The first ef these is in our opinion sufficient 
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to attain the/desired, 
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The statute applicable in such cases (chap, 69, 
sec. 3) forbids the issuance of an injunction withent notice 
unless it shall appear from the bill or affidavit accompanying 
the geme that the rights of the complainant will be unduly 
prejudiced if the injunction is not issued immediately and 
without such notice. A careful inspection of the bill and af- 
fidavit herein does not convince us that the showing thus 
presented warranted the conclusion of the chancellor that the 
issuance of the injunction as ordered was necessary to insure 
the protection ef ccuplaineantts rights, The mere istatenent 
that appellant had threatened to do the things asserted, with 
no specific mention of the language emploved or the time when 
the alleged utterances were made, and the expression of fear 
on the part of complainant that the threat charged might be 
executed and her rights prejudiced, 1a not, we think, » showing 
such #8 is contemplated by the statute. It has been held that 
statecents of like tener were vague and indefinite or but conclu- 
sions, General Gus Go. v. Stuart, 69 111, App, 560; Suburban 
Gonetruction co. Vv. Baugle, 70 111, App. 384, S98, Aw said by 
our Supreme Court in Christian Hospital v. The beeple, 223 i11, 


244; 


"It is the court, judge or master to whom it suat 
eppear, from the facte stated in the bill and offidayit, that 
the rights of complainant will be unduly prejudiced, and not 
the complxinent himself. The facts from which the inference 
arises ere to be stated, and as the affidavit in thie case 
stated nething but the opinion of the complainant, it was 
not sufficient tc make it appear to the court that he weuld 
be prejudiced in any manner,* 


The nature of tite showing in the instant erse could net ve said 


to have been materially different from that made in the case last 


referred to, 
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Applicable to what we are coneldering is the languege 


/0f thie court in the recent opinion in Davie v. Rose, 208 111, 
| App. S29; 


"The order of injunction waa granted without notice. 
this ewlone ie eufficient reason for a reversal, Notice is 
mandatory under the statute except where from the bill and 
affidavit it appears ‘that the rights of the complainant will 
be unduly prejudiced if tae injunction ia not issued immedi- 
ately or witheut such netice.*’ No such facts appear, The 
bill alleges only % diapesition on the part of the defendant 
to default in performance of the centract with complainant and 
an intention to deal with other parties. The affidavit asserts 
Only 2 conclusion that complainant's rights would be prejudiced, 
it has been held frequently that to justify the issuance of an 
injunction withowt netice it ia net sufficient te atate conclu- 
sions of prejudice, but facts must be atated from which the 
court can draw the conclusion that an immediate injunction 
@ithout notice ie necessary te save ccouwpluinen: from kare. The 
injunction was improperly ordered," 


fhe position of appellee that appellant's right to 


a review by this court of the order in question was waived be- 


Gauge application was not first made to the trial court to have 


the injunction modified, is not well taken, as will clearly ap- 


pear from a reading of the provisions of the statute ocvering 


appemis of thie character (sec, 125, chap, 116). 


In aceerdance with the above rulings and for the 


Yeasons given the erder granting the injunction ia reversed, 





REVERSED, 
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ALBERT E. COOK, . 
i: A : 
V2. th ? 


\ / CIRCUIT COURT, 


SMITH FORM-Ao TRUCK ‘couranry, COOK COUNTY. 
@ corporetion, 
ppeliecs 


MR. PRESIDING JUSTICR MeDONALD 
DELIVERED THE GPINIGN GF THE COURT. 

by this appeal, the complainant, Albert BH. Cook, seeks 
a@ reversal of a decree dismissing for want of equity his bill for 
specific performance of @ certain slleged contract with the 
defendant, and canesling the said purported contract. 

The bill of complaint set forth, among other things, 
that the complainant was the owner of letters patent fer a 
“fracteor Attachment for Automobiles,” ete. 

That on the 29th day of September, 1916, he entered 
into a contract with the defendant, the “mith Form-s-Truck 
Company, a corporation, whereby the latter was given the right 
te manufacture and sell the aforesaid tractor attachment. 

That by the terms of said contract, defendant was to 
pay complainant the sum of one thousend doliers ($1,000.00) upon 
its execution, which said sum has never been paid. 

That the defendant also agreed, by the terms of the 
said contract, to pay e certain sum therein mentioned, 5 royalty 
on each device so manufactured, and to keep a correct account of 
the number of devices sold, to enable the complainant te ascertain 
the emount of royalties due him from the defendant. 

That defendant also agreed toe permanently effix to 
each tractor attachment so manufactured snd sold, a license 
plate or label designed end furnished by the complainant, and 
failing therein, was to pay compleinant the sum of one hundred 
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dollars ($100.00) fer wach device manufactured and sold in 
violation of this provision. 

. That defendant was actually engaged in the manufacture 
and sale of the said tractor attachment covered by complainant's 
said letters patent. 

That complainant has requested defendant to make 
payment of the sforesaid sum of one thousand dollars (§1, 000.00) 
and of the royalties due and accruing under the said contract, 
which defendant hes refused and still refuses to comply with; 
and that defendant refuses to permit complainant to examine ite 
books and eccomts for the purpese of determining the sums due 
him under the sxid egreement. 

That defendant bas wholly dlaavowed the said contract 
and completely ignered its obligations thereunder, refusing to 
be bound by eny of its terms whatacever, 

That defendsnt is wholly unavle to respond in damages, 
for rentons therein set forth. 

The bili prayed that defendant be ordered te specifically 
perform its seid agreement by placing the said license pliates on 
all tractor attachuents manufactured and sold by it, as agreed, 
or be restrained from the further manufacture and sale of the 
said attachment; and thet a receiver be appointed te take 
charge of the books and accounte of the defendant company, to 
determine the amounts due complainant, ete. 

Defendant filed answer thereto, setting forth, among 
other things, that the officer whe signed said purported 
egreement on behalf ef defendant company (H. I. Rosenfeld) was 
without seuthority to de #0; and thet his seid act in so signing 
the purported sgreement wes never ratified by the defendant 
company. 

That the complsinant was not the owner of any letters 
patent as deseribed in the bill of complaint; and that it was 
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not engaged in the manufacture or sale of a tractor attachment 
on which complainant owned the patent right. 

That prior to the @xecution of the said purported 
contract complainant falsely and fraudulently represented that 
it was upon the same terms and conditions as a license agree- 
ment entered into with a corporation known as the Redden Motor 
Truck Company, except that the license granted to the Redden 
Company was an exclusive one, while that granted to the defend- 
ant was not exclusive. 

That the defendant had no knowledge of the said 
Redden Company's License agreement except what it received from 
complainant, upon which it relied, prior to the time the said 
Rosenfeld signed the purported agreement, 

That the said purported license agreement was in 
truth and in fact not upon the same terms and conditions as the 
one granted to the Redden Company, but differed therefrom in 
several important particulars, among them being that the minimum 
monthly guaranteed royalties required to be paid by the said 
Redden Company was only five hundred dollars ($500.00) per month 
for a period of six months from the date of the execution thereof 
and $1000 per month thereafter, while the one signed by Rosenfeld 
called for a minimum payment of one thousand dollars ($1000.00) 
per month from the date of the alleged agreement, 

That substantially contemporaneous with the signing 
by the said Rosenfeld of the purported agreement, complainant 
entered into a separate agreement with the Redden Company, 
whereby the latter was to share in the profits to be derived from 
the purported agreement with the defendant; that the Redden 
Company was 4 competitor of the defendant, and that by reason 
of the premises it was given an undue advantage over the de- 


fendant, 
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That prior to the purported execution of the alleged 
agreement, complainant and the Redden Company commenced an ac- 
tion against defendant in the United States District Court, 
wherein it was claimed that the manufacture and sale of said 
tractor attachment by defendant was an infringement of com- 
plainant's letters patent therein described. 

That after the execution of said purported agreement, 
the said suit so commenced by complainant and the Redden Company 
was not dismissed, but was still being actively proeecuted by 
the parties complainant thereto, and was still pending at the 
time of the filing of defendant's answer herein, 

Sub esqnentiy to the filing of defendant's answer it 
filed a eross-bill against complainant, wherein it set forth 
facts which it claims showed that the aforesaid purported 
agreement was in fact a nullity, 

fhe cross-bill prayed that the said purported cone 
tract be declared null and void and of no effect, and that it 
be canceled; and that the complainant be restrained from further 
interfering in any way with the business of the defendant, 

The said Redden Company was not made a party defend- 
ant to the said cress-bill, although it appears that it was the 
exclusive licensee of the patent in question, 

Without directly passing upon the question, it may 
be assumed for the purpose of this opinion, that the said pur- 
ported contract was properly executed by the parties thereto, 
However, it is a well settled rule that a court of equity will 
not decree the specific performance of a contract unless it was 
entered into with perfect fairness and without misrepresentation 
or oppression, Leonard v. Crane, 147 Ill. 52, 


It appears from the testimony of the complainant 


himself that in the course of the negotiations preceding the 
execution of the said purported contract by the said Rosenfeld 
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that complainant ascured him that so far as the royalties were 
concerned, the Redden Company was paying the same amount of 
royalty ae wae provided for in defendant's purported contract, 
and that the Redden Company would have no advantage over the 
defendent in that respect. 

The avidence further shows that on the day of the 
execution of the said purported agreement, complainant in 
writing modified the Redden Company's license agreement, by 
reducing the royalty charge from seven dollars ($7.00) to 
five dollars ($5.00) per attachment. 

én examination of the Redden Company's contract and 
& comparison thereof with the purperted agreement in question, 
discloses thet the former provided for a minimum guaranty of 
five hundred dollars ($500.06) per month for the firet six (6) 
months of its term and one thousand deliars ($1,000.00) per 
month thereafter, while the latter provided for a minimum 
royalty guaranty of one thousand dollers ($3,000.00) per month 
from the date thereof. 

in view of the foregoing, complainent was not 
entitled to specific performance of the said aileged contract. 

It further appears from the evidence, that from time 
to time subsequently to September 29, 1916, compleinant published 
sdvertisements in certain newspapers end periodicals, and cir- 
culated extensively omnes the automobile truck trade thr cughout 
the United States, letters stating in effect, that the defendant 
company wae an infringer of the cowpleinant's patent rights and 
that all persons selling or using euch devices other than those 
manufactured and sold by the Redden Company, would be prosecuted 
therefor. In view of sueh conduct on the part of the complainant 
after he had learned that the defendant company had disavowed 
the purperted agreement and refused to be bound by it, it is 
Clear that the compleinant elected to rescind the agreement. 
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Having thus treated it as abandoned, he could not afterwards 
onforee same. Chisago Washed Send Co. v. Mhitsett, 276 I11. 
623, 

We gonolude, therefore, that the court properly 
dismissed the pill of complaint for want of equity, on either 
or both of the grounds hereinabove wet forth. 

It is also argued that the court erred in canceling 
the alleged contract pursuant to the prayer of the cross-bill, 
without making the Hedden Company a porty defendant thereto. 
While the Redden Company had the exclusive license to manufacture 
and sell the said attachment device, yet ite interest in the 
purported contract in question between complainant and the 
defendant company, was merely to consent that the defendant company 
might alse manufacture and sell this device, from which the 
Redden Company was to receive no benefit whatsoever. Its 
interest being merely nominal and no relief being sought against 
the said Redden Company, it was therefore not a necessary party 
to the croga-bill. 16 Gye. 182 end cases cited. 

There being no errer in the record which justifies a 
reversal, the decree will be affirmed. 

AFFIRMED. 
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WILLIAM SCHMIDT and | 
GEORGE SCHMIDT (Complainants), 


i 

RIVERVI£W PARK COMPANY, 

a corporation, (Defendant), 
Plaintiffs in Error, 










VS. 


AUGUSTA MILLER and ANTONIA MM. 

and the STATE BANK OF 
» & corporation, Trustees 
under the last will of George 
Goldman, deceased, (Complainants), 
WILLIAM M. JOHNSON, PAUL W. COOPER, 
NICHOLAS P. VALERIUS, JOSEPH B. 
CLOHER, ANDREW H. PHELPS and 
FIDELITY AMUSEMENT COMPANY, 
(a corporation), (Defendants), 

D ‘cary in Error. 


‘ 
— 
RIVERVIW PARK COMPANY, a F 
corporation, (Cross-Complainant), ~ 
: s 


WILLIAM SCHMIDT and GEORGE SCHMIDI 
(Cross-Defendants), 
Plaintiffs in Error, 


% 
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ERROR TO 






CIRCUIT COURT 
OF COOK COUNTY. 


NICHOLAS P. VAi 
ANDREW H. P 3S, Ae 
and STATE BANK OF GO, Trustees, 
etc., FIDELITY AMUSEM CO., a 
corporation, and AUGUSTA MILLER, 
(Cross-Defendants), 

Defendants in Error. 






MR. PRESIDING JUSTICE McDONALD 
DELIVERED THE OPINION OF THE COURT. 


This is a writ of error to reverse se decree dismissing 
for want of equity complainants' amended bill of complaint and 
the cross-bill filed by the defendant, the Riverview Park Company, 
@ corporation (hereinafter called the Park Company). 

On October 10, 1911, William Schmidt, George A. Schmidt, 


George Goldman, and Mrs. Augusta Miller, as minority stockholders 
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of the Park Company, on behalf of themselves and other stocke 
holders whe might desire to join, filed a bill of complaint 
ageinet the Park Company and Paul ¥. Cooper, Nicholas P. Valerius 
and William M. Johneon, the three latter as sole officers and the 
majority stockholders and directors of said company, and others, 
ae parties defendant. 

The bill, after setting forth the organization of the 
Park Company, the number of shares and the par value of its 
Capital stock, together with the names of its stockholders and 
the number of sheres held by each, charged that the said Cooper, 
Valerius end Johnson controlled the majority of the capitel stock 
of the Park Company and that they constituted three of the five 
members of its board of directors; that the Park Company was in 
the amusement business, deriving its income from fees charged for 
amusements furnished and percenteges paid to it by third persons 
known ac concessionaires, for the privilege of operating amisement 
devices on the park premises; that the season during which the 
park wae open for patrons was from about the middle of May to the 
middle of September of each yenur. : 

That on or ebout September 15, 1905, the seid Cooper, 
Valerius and Johnson fraudulently and unlawfully entered into a 
conspiracy to defraud the minority stockholders of the Park 
Company, by fraudulently and unlawfully exploiting and converting 
its funds, assets, profits and property, together with the good 
will, to and for the benefit of the seid Cooper, Valerius and 
Johnson, and to that end committed the several acts in the bill 
complained of. 

That on or about December 1, 1905, the seid Cooper, 
Valerius and Johnson, in pursuance of the said conspiracy, 
entered inte a contract for and on behalf of the Park Company, 
by the terms of which one Andrew H. Phelpe and one Joseph &. 


 @loher (eppellees herein) were given the privilege of operating 
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& large number of minor concessions, some of which were included 
under the name of "The Pike*, for the consideration of ea flat 
gum of five hundred doilars ($500,060) per week, ae compensation 
to the Park Gomomy, woich minor concessions it was understood 
ahd contemplated, were to be sublet by the said Phelps and Cloher 
on a percentage basis, ranging from ferty to fifty per cent of 
the gross receipts derived from the said miner concessions. 

That at the time of entering into the said contract, 
the said Cooper, Valerius ond Johnson, end the said Phelps and 
Gloher, further and in pureuenee of the said conspiracy, agreed 


emong themselves that the said Phelpe and Cloher divide equally 


with the said Cooper, Valerius and Johnson the net profitea derive d 
from the operation of the concessions in question. 

that since the making of the said contract with the said 
Phelps and Cloher, the latter have continued to operate there- 
under ond have, by reas of the premises, peid the said Cocper, 
Valerius and Johnson, as the latters' one-half share of the net 
profits, sums of money ageregating upwards of forty thusand 
doliare ($40,000.00) which the said Cooper, Valerius and Johnson 
have aataines and used for their own benefit. 

That the actea of the conspirators aforesaid were a 
freud upon the Park Compeny and the complainants; that all moneys 
included in the one-half share of the seid prefite reecived by 
the seid Cooper, Valerius ond Johnson from the said Phelps and 
Cloher, were in fact and in law but moneys paid for the privilege 
ef operating and controlling the concessions covered by the said 
last mentioned contract, snd in fact and in law all of the said 
last mentioned moneys were the property of the Perk Vompany. 

The bill prayed for an accounting, and thet the 
respective rights of the defendanis be ascertained; that the 


defendants and each of them be decreed to pay to the Park Company 


q or to the receiver to be appointed for it, such sums as may be 
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found upon such accounting to be due from them respectively, 

to the Park Company; that a receiver pendente lite be appointed 
for the Park Company, with the usual powers incident thereto, to 
prosecute and recover for the Park Company such claims as may not 
be recoverable under this proceeding. The bill, however, did not 
tender equity or seck to reach the interests of the said Phelps 
ana Cleher in the contract in question. 

The said Phelps was not made a party defendant thereto, 
and while the said Cloher was, it is coneeded that the only 
object in doing so was to reach certain real estete held in his 
neme which it wee alleged belonged to the soit Cenper, Valerius 
and Johmson. 

Answers to the said bill were filed by the said Cooper, 
Valerius and Johnson and the said Cleher, in which they denied 
the several charges of fraud and conspiracy ealieged in the bill of 
complaint. the Park Company also filed answer thereto wherein it 
admitted the saad charges of fraud and conspiracy. 

On April 29, 1912, an agreement was entered into between 
the complainants (parties of the first part), the said Cooper, 
Valerius and Johnson (parties of the second part), and the Park 
Company {party of the third port), by the terme of whieh it was 
agreed that the parties of the second part should forthwith, 
jointly and severally, assign to the party of the third part or 
to such person or persons ae the parities of the first part might 
designate, among other things, “the second parties’ three-fifths 
interest in the Pike concession contract and the business and assete 
of Phelps and Cloher, sometimer known os the Pike Company, and 
a waiver by the second perties of all rights thereunder." This 
evidently refers to the Pike concescion contract of 1907, herein- 
after referred to, which wes substantially a renewal of the Pike 
contract of 1905 already referred to, except as to the rent to be 


paid te the Park Company and the interest of the said Cooper, 


 ‘-Velerius end Johnson therein. 
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Thereupon the said Cooper, Valerius and Johnson resigned 
as officers and directors of the Park Company, and comolainants 
became the majority stockholders, directors and officers thereof. 

On May 5, 1912, an order was entered by the court, 
authorising the receiver to operate the pecualied saneensions, until 
the further order of court. 

tm November 29, 1912, complainants filed an amendment to 
their eforessid bill, whereby the said Phelps was made a party 
defendant and in which they charged that on and pricr to June 10, 
1907, the said Phelps and Cloher entered into a conspiracy with the 
sadd Cooper, Valerius and Johnsen, pursuant to which the former, 
pretending that they alone were interested, sheuld acply to the 
Park Company for the preposed concession to them of the so-called 
Pike privileges during the park season of 1907, and for seven (7) 
park seesons next eneuing; that the said Cooper, Valerius and 
Johneen should so act and vete as officers and directors of the 
Park Company, az te cause it to award a new contract in lieu of 
thet of 1905, hereinabove described, which by ite term would not 
have expired until the end of the park season of 1907, substantially 
os applied for, with the further understanding that the said Ceeper, 
Valerius and Johneon should receive from the said Phelps and Cloher 
three-fifths of the net profits derived from the exercise thereof 
under the firm name of Phelps and Cloher, or the Fike Company, of 
the privileges to be nis fraudulently procured and granted 
ostensibly to the said Phelps and Cloher. 

That on June 25, 1907, pursuent to the said agreoment 
between the said five conspirators and to the acts of the said 
Cooper, Valerius end John#on at a pretended directors’ meeting, 
and to the said conspiracy, and for the purpose and with the 
intention of cheating and defrauding the Perk Company and ite 
stockholders other than the said Geeper, Valerius and Johnson, 


the said five conspirators pretendedly exeouted er ecnusedte be 
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executed, the pretended Pike conesesion centnect of 2°97, 

Thet thereafter, up to and including the park season 
of 1911, the ee-celled Pike Company (consisting ef the said 
Cooper, Velerius, Johnsen, @helps and Sleher), exercised the 
rights and privileges pretendedly eranted by the said Laat 
mentioned contract and derived therefrom « large gratis, to- 
wit, fifty thousand dceilars (950,000.00), - pert of witah, 
toewit, thirty thousand dollars (830,000.00), was by the said 
Phelps and Cleher turned over to the seid Coeper, Valerius and 
Jehnson, - all of which was by the said corspiraters retained 
ana used by them or some of them end converted to their can 
use, pursuant to the said conspirscy. 

The amendment sought no additions) relief end merely 
prayed for a sumnons to issue against the seid Phelre. 

To the amended bill the said Phelye filed « plea 
setting forth that by virtue of en alleged settlement esareement 
entered inte on April 29, 1912, between the cownlainents:, the 
defendants and the Park Company, the saifé Ceoner, Yanierine and 
doehneen were released from all liability under the taid Pike 
contract; and that such releace similerivy operated as a release 
end discharge of him, 

On July 16, 1918 (#fter the anid Pike caneession 
contract of 1907 had by ite terms ernired), the said Pheins 
and Cloher filed » foint petition sesertine their richt to a 
two-fifths interest in the proeeed« of the said Pike cortract, 
end asking that the court dirset the receiver to rey over such 
moneya eo held which rerresented their said interert in seid 
contract. 

On July 23, 1915, the court upon « hearing ordered the 
receiver to deposit with the clerk of the court such moneye es 


represented the interest claimed by the ssid Phelps and Cloher 





im the said Pike contract of 1907. 
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t Cetebor 9, O18, the Pork Company filed & ervua+bild 
and 2 supplement to the simendoé bili of complaint, im which the 


f Charges of fraud and consyivecy alleged im the endd amended BALL 


were rentated; end further charged that ne e part of the wmlewful 
eed freudvlent comepiracy aforensid, it was understood and agreed 
by ood between the seid five conspiretars, thet during the term of 
the eci¢ Pike comcercion contract ¢f 1907, ostensibly in the names 
of tho saic¢ Phelps wud Choher, the latter should devote and allet 


 -veoths and wpace within the park grenises bo unlawful purposes and uses 


met coneictant with the laws cf the state of Iiiineis, viz., 


| @eebling, and other games of chance of divers characters pro 


hibited by the laws of said State; and that after the exeeution 
of the anid Silke contract of 1997, the said five conspkrators did 
Operate or vermit. to ba spereted om synce within the said park 


@Melewre, unierful garbling games end unluwikl games ef chenee, 


; @nd Aivided sil er part of the wniawfi winnings and unlewful 

q prefits cbtsined by tha faid Pheipe ond Cleher tharefram jn pre- 
portions and in accordance with the uniswful agreement of cresadd; 
a that the sescelled Pike concession contract ef 1SCY is and always 
rs wee void, end that by rewtan of the premises, the matiers and 

4 things therecinabeve eat forth, the said contract was unfair, un- 
A wenndnedic sné not of binding force and affect egeinet the Park 
| Company; that the retes of compensation to the #ark Company 


Provided in sain Pike concession sontrasi of 1907 were Inadequate, 


| Wefaie and unrensenn>iy emell as compensation to the Park Company 
_ fer the rights ond privileges therein aud thereby pretendedly 
 grented. 


The snid cros&-bill prayed thet the so-called Vike 


for general relief, 
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& jeint answer was filed? to gnid cressebill by the said 
Pheips and Cicher, in whieh they alleged that the aforesaid 
egreement of April 29, 1912 (which they characterized as a settlement 
agreement) did not in fact express the real ecreement between the 
parties thereto but that a ssparale agreement was entered into by 
and between the said parties, wherein and whereby the said Cooper, 
Valerius and Johnson were released and diccharged from all elaims 
and demands arising cut of the waid Pike concession contract of 1907. 

Their said answer admitted thai the seid Cooper, Valerius 
and Johnson had no beneficial interest in the subje@t matter of the 
suit but denied that the complainents or cross-compleinant had or 
nave any right or interest whatever in their ahbare of the profite 
arising out of the said Pike concession contract of i907. 

It further denied the existence of auy fraudoor conspiracy 
as contained in the cross-bill, and charged that the said Phelps and 
Cloher were sumvarily dispossessed and their possession under the 
eforesaid Pike concession contract of 1907 invaded by the appointment 
of ea receiver for their said business, which they alleges was done 
withcut notice to them. 

The anewer further admitied that » number of booths and 
structures cperated wnder the said Pike concession contract were 
devoted to various forms of gambling, which fact, they aver, wes 
jmown te all the parties, ineludine the Perk Comany and the 
complainants. 

Qn April 19, 1916, a decree was entered, dismissing 
for went of equity the eriginal bill as smended, together with 
the cross-bill filed by the Park Company and ordering that the 
fund then in the hands of the clerk of the court, representing 
the two-fifths interest claimed by the said Phelps and Cloher 
in the profits derived from the operation by the receiver of the 


concessions described in the Pike concession contract of 1907, 


' be paid over to the said Phelps and Cloher, less costs; from 
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whish ¢deeres thit sypeal is presecuted, 

evaral perplexing qoutlons are prevented and argued 
in the velumineus brief: filed werein on behalf of spotliemte, 
Sus two of whieh ws dear it necesucry te pene upon in dieposing 
ef this appends 

1. Wea the Pike conccesion contract of 19°07 vodd or 
voldeble? 

Re. If volduble, wos it rmtified by the Park Company? 

The originah 5112 filed Qetober 16, 1921, om dehalf of 
the minority wtocknelders made ao mention of the alleged gambling 
feature of the said Pike ecmtrooct. This charge wot sede for the 
fires time in the Park Company's aroes-bill filet Seioher 9, 
A935, after the said Pike conivact Lud by iiv terms ecpived. The 
anawer af the defeadaats, Phalps and “lcher, to tie ¢7ees-bdll 
filed by the Jark Jompuny admitte! that a member of booths and 
etructures cperated under the Pike contract were duveicd to 
@eavhing, which fuct, tacy Charged, was Imowm to all the parties, 
ducluding the Park Company and tir comioinentea. iah of the 
peethes and structures were devoted is gambling ia set 4isclosed 
by the answer. {hat the said Since comeesaisn contract of 1907 
ide divisible, and tast tae ualeafal features thereof were 
severable from the lawful ones, cleerly appoars fron the record. 
The fund here in litigation was dexvived frem the *persation of the 
Seid Fike contract py the veesiver, and the court expressly found 
that the receiver operated ao gambling cevicec. 

it also appears froa the recerd that ohjeotions were 
filed to certain items of expense contained in the receiver's 
report, on the ground that they arose out of gambling transactions, 
the Park Company then took the position that neo gambling devices 
were operated by the receiver, and the court, in sustaining such 
contention, held, and we think properly so, that no gambling devices 


4 of any nature were conducted during his administration of the 
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Park Company's sffairs., Hence, complainants are not now in a 
poaition to agvail the validity of the sald Fike concession 
contract on that ground, 

When the Pike concession contract of 19°7 wae entered 
inte, Ccoper, Yalerivs and Johnson were the majority stockholders 
of the Park Company and they alse comprised a majertty of the 
board of directors of said company, and consequently vere in « 
position to dominate the directorate. Whether or not the minority 
stockholders or direetors of the Park Company mew of their 
interest in the seid Pike contract is 9 disputed question. Assuming, 
however, thet it was unknown to them and that there was « freudulent 
eonspirecy ss charged, still the Pike emtract of 1907 wos not tpse | 
fecte void for that reason, but merely voidable at the election of — 
the Park Company, ond wee therefore subject to ratification. 
Mortimer v. McMullen, 202 T11. 413; Maeugle ct al. v. Yerkes, 187 
Tll, 258; Brady v. Cole, 164 Ill. 116. 

The question therefore arises, Gas there a retifieation 
of the said contract? 

It will be noted that insofar as the questions here 
presented ere concerned, the original bill filed by the minority 
stockholders seught to recover the intereets of oniy Cooper, 
Valerius and Johngen in the said Pike contract, amd in the prayer 
for relief complainants esked thet an acesunting be het with all of 
the said defendants except Cleoher. Fhelpe was not even made a 
party defendent te the bill, amd it is clear that Cloher was made a 
purty defendant for the sole purpose cf reeching cortein real estate 
Standing in his name which it was claimed belonged to the seid 
Cooper, Valerius and Johneon. 

As already set forth, on April 29, 191%, an agreement 
was entered into between the minority stockholders (complainants 
in the amended bill of complaint), Cooper, Yalerius and Johnson, 
and the Pork Company. This agreement recited that, whereas 
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| disputes had arisen so to matters growing eut of the operation of 
the Park Company, which were the subject of litigation which it 
wae desired to terminate, it wos agreed that the aaiAé Cooper, 


a 


~‘Valerius and Jehnoon (partior of the second part), should forthwith 
| jodntay end severally aceign and turn over te the Pork Company or to 
such person or persons ae might be designated, their three-fifths 
“interest in the Pike concession contmet of 1907, and in the 
“Pusinese ond easete of Phelps ond Cloker; that the said Cooper, 
“Valerius ond Johnson should iamediately resign ss dirsetors and 
“officers of the Park Company, in consideration of a11 of which the 
“complainants in the original bill, and the Perk Company covenantod 
“not te sue them on account ef ony cloies or demands arieing prior 
to the execution of the ssid Pike contrnet of 1907. ‘the said 
“agreement further recited thet anything thet might be done in pur- 
Dewnce thereef should net be construed as payment or sotiefactian by, 
oe & Felexse or divecherge ef the said Cooper, VYaleriue end Johneon,. 
It will be noted that in the surement of april 29, 1912, 
the complainattessid cross-complainants (the Pork Compaiy), ree 

- eognized the exiatence of the Fike con¢easion controet of i907, by 
“exprovaly referring thereto and by tekKing an assignment te the Pa rk 
“Company of » threeefifthe interest therein from the said Cooper, 
“‘Yeleriue «nd Johnson, and this at o tine when they had full knowledge 
or the fects relating to the latter's imterest therein, a9 elvo 

| show by the eworm bili of complaint theretofere filed; that by 
order ef court dated May 4, 1912, the receiver began to cperate 

the Pike concessions, ani thereafter continued to de so during the 
perk seneons of 1912, 19135 and 1914 and until the Pike contract 

| expired by its terms; and that during sch times the reeeiver, 

| without further order of ecurt, turned over to the Park Company, 

mud the letter necepted, three-fifths of the net prefite derived 

the operation of the Pike concensiens, ‘The receiver alee 


pase to the Park Company under like cireumetances, during ench 
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week of the entire period sforeneid, the sum of $300.00, representing 
the weekly rental provided for by the said Pike contract of 1907, 
for which the Park Company issued to the receiver its receipts, 
acknowledging waid payments aw rent under the Pike contract of 1907. 
in our opinion, the conduct of the minority stockholders 
and of the Perk Company in this respect, con be reasonably reconciled 
with but one theory, vis., that they recognized and ratified the said 
Pike contract of 1907 in the manner eforesaid and continued to accept 
the benefite thereunder until ite expiration by ite terms. 

One may not treat a contract 26 subsisting for the purpose 
of claiming benefits thereunder, and later treet is as rescinded for 
the purpose of escaping obligations arising therefrom, Ye think the 
foliewing language of cur Supreme Court in Bortimer v. MeWullen, 
Supra, is applicable to the case at bar, p. 418: 

"tt is » familisr rule, and settled by a i line of 
authorities, that where a party discovers that froud hes been 
practiced upon him in the making of a ecomtract, it is his 
duty at once t* repudiete the contract end tender back what 
has been received by him under ite terms, so that sll parties 


may be placed as nesr as poasible in the position ao eupied 
vefore the contract was consummated.” (citing Zrady v. Cole, 


Supra, ond Hangle ot gl. ¥. Yerkes, supra). 

Im the cane et bar, neither the complainants nor the 
erees-complainant have at any time tendered or offered to de 
equity in this respect. 

In view of «li the foregoing cireumntanees, we are of 
the ooinion that the gomplainants and the ores o- complainant 
are precluded from repeinding the said Pike contract of 1907, 
and that the ewrt properly dismisset the amended bill of 
complaint and the eress-bill for want of equity. 

Accordingly the decree will be affirmed. 

APF IRMED 
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UR. PRESIDING JUSTICE MeDONALD 
DELIVERED THE CPINION OF THM COURT. 


error 
This is a writ. of/fby the defendant, the Providers 


Life Assurance Company, from a judgment fer $181.00 in favor 

of the plaintiff, Hlle Meyer, whe brought suit for the recovery 
of a death benefit alleged to be due her as beneficiary, under 
a policy iscued on the life of her deceased husband, 

The policy in question #as dated July 22, 1916, and 
the assured died on August 27, + approximately five weeks 
later. The required proofs of death were furnished by plaintiff 
to the defendant, but payment was refused, on the ground thet the 
policy had been procured by fraud and misrepresentation of 
material facts. 

The said policy contained a clause which provided 
that it should be void if before its date the assured had been 
attended by a physician for any serious disease or complaint, 
or had had any pulmonary disease, or chronic bronchitis, etc. 

The spplication for insurance contained among others, 
the following question to the insured. 

"State nature ond duration of all illness 

that Life proposed has had within the past two 
years. Give nemes ef all physicians who have 
attended said Life in thet time,” 

which said question was answered, "None". 

It ie contended by the defendant that the foregoing 
answer mode thereto by the insured was untrue; that it related 
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to facts material to the risk, and that henee such misrepresentation 
rendered the said policy mull and void. 
4 Great stress is laid upon the testimony ef Dr. Johnson, 


—— 


the physician who attended the insured during his last illness, 
and who testified that he imew the insured during hie Lifetime; 
that the insured called at hin office on Murch 8, 1916, because 
of = congh and throst treuble; that he examined the insured and 
found thet he hed hypertrophied (or enlarged) tonsils, and a 


Se 


deviated septum, making a pertial cbetruction to the nose; that 
the insured alse had hypertrophy of the turbinated bones on 

_ &aeecunt of the septum being divided; “adenoids, alcoholism and 
nicotiniam;” thet he advised the ineured to stop drinking 
intoxienting liquor end smoking cigerettes; that he saw him 
ogein during June, 1916, snd upon examination found his condition 
improved. 

In ancertaining the fects herein, we have not been 

| materinlly aided by counsel for plaintiff in his brief, who 

: effered os an excuse therefor a lack of funds on the part of his 
client. Im order to dispose of this case on the merits we are 
obliged te leok to the reeord for the full facts, wherein we 
discover the following evidence waa ac KI which counsel 
for defendant has seen fit to abstract: 

| The said Dr. Johnsen, shortly after the death of 

the insured, made a written statement te the defendant in 
connection with the required proof ef death, wherein he set forth 


that the cause of death was pulmonary tuberculosis and organic 


, 


heart disease, the duration of which he did not know, The said 
statement alse contained the following question: “For what 
disease or diseases have you at any other time attended deceased, 
and wheat was their duration?, which the said Dr. Johnson 
answered, “None.” 

whe record further discloses that at the time the 
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insured made application fer insurance with the defendant 
company, he was examined by one Dr. Bauer, its examining 
physician, who made a report of such examination to the 
defendant company, which said report was a pert of the 
application signed by the insured. This report contained 
among other things, tho following: 


"Is the respiratory murmur clear and distinet 

over both lungs? Yes. 

"Ie the character of the respiration full, 

easy and veguler? Give Rate. Yes. Respirations 

per minute 17. 

"Are there any indications of disease of the 
organs of respirsiion? No. 

"Is the character of the heart's action uniform. 
free andsteady? Yes. 

“are ite sound end rhythm regular and normal? Yes. 
“sre there any indicstions of disease of this 
ergan or Of the blood vessels? Ne. 

"State the rate and other qualities of the pulse. 
74 regular. 

"poes it intermit, or become irregular or unsteady 
at this examination? No. 


eee een ane 


"t heve this 19 day of July 1916 persenelly seen and 
examined at the address given on page 1 hereof (a) 
the Life proposed for Insurance, and saw mace the 
signature at the end of Part C, and am of the 
Opinion that the said Life is in (b) goed health 
and that said Life's constitution is fe) sound. 

"i find the pecuniary circumstances and hygienic 
surroundings satisfactory and the insurance applied 
for in good faith with the purpose of being continued. 
I i 2 fy bo recommend said Life to be (d) accepted 
ae (e) let clase.* 


From the foregoing, it will be seen thet the said 
br. Johnson made contradictory statements regarding the physical 
etndition of the insured and whether or net he had attended him 
prior to his last iliness. ‘Which of these statements were true 
was # question for the determination of the jury, ana in view 
of the report made by defendant's physicion after a personal 
@Xamination of the insured, im which he made no mention of the 
conditions testified te by Dr. Johnson, we are not prepared to 
say thet the verdict is clearly and manifestly against the 
weight of the evidence. 
i" being no error in the record, the judgment will 
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vs. » MUNICIPAL COURT 
‘. : oF cHICAGe, 
GOODRICH TRANSIT COMPANY, 
@ corporation, | 


App petiant. 


politi tat sie or tae Go 
Thie is an appeal by the defendant, from a judgment 
for one hundred dollars, in an action in tort for wrongfully 
and negligently caueing the death of plaintiff's horse. 

It appears from the evidence that plaintiff delivered 
the horse in question te the defendant in the city of Chicago, 
to be transported by beat to Muskegon, Michigan; that he left 
the said horse tied to a post in a building at defendant's 
decks, where it remained for about four hours before being 
taken aboard ship; and thet the said horse died shortly 
thereafter, before reaching its destination. 

The issue presented for determination by the 
pieeadings was whether the death of the said horse was caused 
through the alleged negligence of the defendant in exposing 
it to a draft where it was tied or through some other cause 
beyond its control. | 

Upon the trial defendant offered in evidence the 
depositions of three witnesses of Muskegon, two of whom were 
veterinary eurgeens whe made a post mortem examination te 
determine the cause of the death of the said horse, and who 
testified that death was not due to exposure but to intestinal 
trouble caused by acute indigestion. 

The said depositions were taken pursuant to a 
— atipulation of the parties, which provided among other things, 
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that they were to be returned by the notary public before whom 
taken, to the clerk of the Municipal Court of Chicago, in a 
sealed envelope bearing endorsement showing the title of the 
cause, and that & contained the depositions of the witnesses 
nemed. The notary public in question returned the said 
depositions to the clerk of the Municipal Court but neglected 
to endorse thereon the title of the cause and the fact that it 
contained the depositions of the said witneases, 

No motion was made before the trial to suppreas the 
said depositions because of the aforenaid irregularities nor 
wasony objection made to their introduction upon the trial. 
However, after plaintiff hed rested his case and defendant 
offered the said depositions in evidence, the court on its own 
motion exeluded them because of the aforesaid omissions by 
the notary public. 

It is insisted by defendant that the court erred 
in 90 excluding the seid depositions. 

The aforesaid stipulation with reference to the 
moiling of the said depositions was practically « recital of 
the statutory requirements releting thereo. It hes been held 
that such provision is merely directory, and thet unleas injury 
may result from such omission a deposition should not be 
excluded on thet account. (Cole v. Choteam et sl., 18 Tll. 439; 
A. 1. 8. Ry. So. v. Wilson & Son, 77 111. App. 603.) From an 
examination of the record before us we are of the opinion 
that neither injury nor surprise would have resulted from the 
admission of the said depositions in evidenee, and hence the 
court erred in excluding them, 

Yor the reason assigned the judgment will be 
reversed and the ceuse remanded. 

REVERSED AND REMANDED. 






























waeboe iy 
OW Bd 


sate eroted obidug quate od yd homuter of 08 ox8W 
8 HR yoapiad Yo swwod Fogtoratt odd Yo dogo wHd Bi 
sit to eLtit edt yatwors Inomeriohae gokined eves & 
aeusentiv xt to saolslecqeb oy bentatnes i taaa’ 7 ef" 
htue edt henrosen aissomp mt ofidag yraton edt. 
hetonigon dud xr3 Lagtotaut edt Yo Po 0, eh 
a Gadd daa? ott hon comes Of Sy ORD SaNeR a 
-eonvontiw bind oi? 7 wooked ot bee 

aft weoxqque of Lakws ed stgted shan aew , mokeon feet a 
tou epketuattraerst bianerots say Ye savened 6 
“ SAEW ede soqgw abivoubersi2 thea of wham a0: 
sasasilile ‘ca vii’ val esl ak 
awe B22 no Proos sad oonohlve mb inn a 
tf aocteekm Ateubeota ody Yo sero to® 





oe Bin tm 


¢ 
¥, 


wm i tn vee 

ald oF eonexotot Apter 4 shades sitll i 

te Lethoot o yitnetbonty nie tabedtedied’ Mine tae: 

bled weed ost 1 .owrett yakbatey avoomertinos tro: ute : 

Urvrbal beater tertd brew ,exetoot2h efortemw ak se Lu lverg | 

ot Joe biusde aOktiseged « aehdateo ssid meee Skene 

go> cnr or' \.ce de gingeats Lv 'dgeoy Saeed Baa ae i 
me more {.008 .a@h .CEL TY we g poaghe ow bd vee ng 

mlikgo of) Ye Sie ow ua Oreted brobet OR) 6 nosdhnd 

eiiy ox) bedfuaes ovat Siaow sabvguiw ton Yhbtad gia 

edt somd bie oorebivd mi aneittongel bhad Sid Se Wotan 

tend petbulexe nl a deal | 

od iftea ¢restgbut off Aomplabe dodnen ode SOT a thet 


* 






*131.A. 666 
APPEAL FROM 
MUNICIPAL COURT 


OF CHICAGO, 


BUNGE BROS. COAL COMPANY, 
‘ Appellee, 


at 
aa 


— 


MR. PRESIDING JUSTICE MeDONALD 
DELIVERED THE CPINION OF THE COURT. 

This is an appeal by the defendant, Wesley Dempster, 
from e@ judgment for $195.45 entered in favor of the plaintiff, 
Bunge Brothers Cool Company, being the balance due it for ebal 
delivered to the defendant under a certain contract dated 
September 1, 1916, which provided in part as follows; 

"Quantity: Full requirements, estimated at 500 

tons to be used for steam purposes in the plant or 
Plants of purchaser, located at various buildings, 

and not to be sold or diverted for other purposes, 

from September 1, 1916 until Merch 31, 1917, deliveries 
to be made in such quantities as may be ordered from 
time to time in loads of not less than four tons upon 
reasonable notice consistent with the requirements 

of said plant." 

Plaintiff delivered to defendant approximately 389 
tons of coal, which the evidence shows constituted the full 
requirements of defendent's buildings from September 1, 1916 
to Merch 31, 1917. 

It is contended by defendant that the court erred 
in denying his claim for set-off for an alleged breach of 
the said contract by plaintiff in failing te deliver to the 
defendant the quantity of coal therein provided for. 

The sole question here presented is, whether by the 


terms of the said contract defendant was entitled to receive 
500 tons of coal at the contract price, in any event, or merely 


his requirements from September 1, 1916 to March 31, 1917. 
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Ae we conatrue this provision of the contract, plain- 
tiff was thereby required to supply defendant with sufficient 
eoal for his needs during the period specified, viz., from 
September 1, 1916, to March 31, 1917, the words, “estimated 
at 500 tons” being limited by the words, "full requirements.” 
Under this provision of the contract plaintiff could not have 
compelled defendant to accept 500 tons of e¢oal unless the 
‘latter's requirements equaled such quantity. 

Such construction ie not ineensistent with the 
holding of our Supreme Court in Finch & Co. v. Zenith Furnace 
Se., 245 111. 586, cited and relied upon by the defendant. In 
that case there was a contract by the terms of which the 
Plaintiff unqualifiedly agreed to purchsse "estimated tonnage 
of 50,000 tons of Ella coal.” The court construed that language 
te mean, approximately that amount. Nothing was seid in that 
@ontract abcut requirements, while in the contract how before 
us the primary obligation is to furnish defendant his full re- 
quirements up te March 31, 1917. Obviously, if defendant's 
requirements up to that time had exceeded 500 tons, plaintiff 
would have been obligated under the cmtract to supply the 
excess. 

In our opinion, therefore, the court properly 
excluded defendant's counter claim, based wpon the alleged 
difference between the contrect price and the market value 
of the coul which defendant insists he was entitled to under 
the aforesaid provision of the seid contract. 

There being no eror in the record which justifies 
@ reversal the judgment will be affirmed, 

AVFIRWED. 
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APPEAL FROM 


_ LOUISE\M. BASTMAN, Executrix 
of the etate of C. J. SASTMAN ) 
deceased, 
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GF CHICAGO, 
PROVIDERS LIF#. ASSURANCE 
COMPANY, a corp., 

‘ Appe 


Re 


ee ee 
This is an appeal by the defendant, the Providers 
Life Assurance Company, a.corporation, from a judgment for 
$989.25 rendered in favor of ©, J. Bastman, in an action for 
the breach of a contract of hire. 
By the terms of the contract in question, plaintiff 
was employed as superintendent of agencies for a period of 
ome year beginning Hay 31, 1916,0t a weekly salary of $40,.0°. 
That the defendant breached the seid contract and 
thet plaintiff was thereby damaged, is not seriously questioned. 
Defendant, however, sought to set off a claim amounting to 
$501.17 for moneys advanced to the plaintiff on account of 
commissions, prior to the making of the contract in question. 
Plaintiff resisted the allowance of the set-off 
upon the ground that at the time the said advances were made 
the defendant was not fully incorporated and hence had no 
authority te make such advances. In support of this contention 
plaintiff sought to prove by oral evidence, the date on which 
defendant was authorized to transact business. The evidence so 
offered was admitted over objection by the defendant, 
The question when the defendant company was authorized 
to transact business was one of law to be determined by the 


" court under proper proof of the steps taken to perfect its 
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organization, and the court erred in permitting the witness to 


testify to what was clearly a legal conclusion. 


it is admitted that the said $501.17 was advanced 
to plaintiff by way of cheeks drawn by the defendant company 


’ ageinst a fund deposited to its credit. Whether or not 

q defendant was at that time authorized to transact business 
4 or to use said fund for such purpose is immaterial, since it 
q is admitted that the defendant was at the time of the making 


of the contract sued upon fully incorporated and has, by its 
conduct, retified the said advances. 

In our opinion, the court clesrly erred in disallowing 
defendant's said claim of set-off. 

Accordingly the judgment will be reversed and 
judgment entered here for $486.08, this being the difference 


between plaintiff's claim and the amount of defendant's said 


set-off. 
REVERSED AND JUDGMENT HERE. 
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THROVORE LIND, hee 
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WA. Pree EDine FUSTICR WePOW ALD 
WHLLIEAS FHS OPINIOS OY THN fourz. 


i Ms 


By this appeal the defendant, Theodore Lind, seeks 
@ reversai of a judgment for 954.00 rendered againet him in 
aa action for the recovery of rent of certein preminer . 
it i conceded that the defendant securied the 
premises deseribed in piaintiff'e stetement of eloim during 
the Month of April, I9LY, for shich » recovery wos alleweds 
thet veriy in the year 101¢ one Lary 5. Nelsen, “he wee then 
. the sumer thereo?, ssked defendant to seonetrunt ¢ gercce mn y 
the Sadd promines; thet the said Paeisen bec no reecy eco 
ai thet time fer such purpose, cud agreed t6 allow defendant 
s@ Oecupy the sveond apartment of his said building end part 


te, A ee | 


o£ the guruge, for one yeor, #8 payment for the ssid gerese; , 
aaG that cefendant conatrueted the garege as agreed. 


eS EE ee Pt ee a ye 


the asle question here presented is, whether 
satonsent*s Said tenancy expired on Hereh 31 or April 50, 3927. 
The wadiaputed evidence shows that defendant erected 
ths building in which tne said apartment was Located; thet - 
sale apsriment wae aot ready for occupancy until the Latter 
: pert sf April, 1915, fer whien feason ‘and because of the 
further fact tuet defendant wae onliged te pay rent for the 
premises then oocupded by Bim until Mey 1, 1916, Re did not 
; take gouseuelon of the sebd apartment uniii Aprii 21; that 


| 








‘ths said Solsom asaured hin that his tensney wold ba for’ 
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one yeur frem Vey 1, 1916. 
Whdie the seid Heleon testified, by way of depesition, 


‘that the tenuncy war to expire March 31, 1917, nevertheless he 


admdtied thet defendent was to have the use of the said 
premises for uw period ef ons year, but thet he did net reeeliect 
@hen mich torm «as to begin. 

in view af the foraneding testimony, we are of the 
Opinion that dsfeniaat's said tanenay 414 net expire until 
April 3¢, 1917. 

Blaintitf whe purehesed the sald premises while 
aefendent sos ¢till in perseseion of the seid opartment ond 
part of the goregs, tock thom with notice of and subject to 
the righte eof cefeontast therein, end consequestiy he could 
met recever rent for the rorth in queetion, 

Aceersimely the Jucement will be reversed with a 
tinding ef facta, 

ReVeRHes SIH PINNING OF PACTS. 
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FIEPIae OF FACTa. 


This court finds ax o Piet tant the dcfondeat, Be 
wiere Lind, eatered date ae agwecment with the seid | 
7 Weleca, wae wee than the owner of the promigse 
B question, waurehy the. forex orected a garage for 










we the use of the apartment in queution aid yart ef 
ths sald guraga, fox ome year from tuy 1, 1948, 
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liee, Appeal from 
VB. Municipal Court 
Ae LARSEN and CARL of Chicago. 
a  Appéllents 


WA. PRESIDING JUSTICH MeDONALD 
DELIVERED THE CPINION OF THE COURT. 


















3 This is an appeal by the defendants, A. Larsen and Carl 

) W. Larsen, from a judgment for $165.00 for rent due under a certain 
lease, by the terms of which plaintiff leased the premises therein 
described to dcfendants, from the first day of May, 1915, to the 
 thirtaeth day of April, 1918, at a rental of $62.50 per month. 

j It is admitted thet defendants vacated the said premises 
before the expiration of the lease, and the only defense interposed 
to plaintiff's claim for the rent in question, is an alleged 
constructive eviction on the part of plaintiff. 

The alleged eviction consisted in the plecing of an 

q obstruction in the alley, which shut off defendant's means of 

¥ ingrese and egress through the rear entrance to the said premises. 
| This obstruction, the evidence showed, was erected during the month 
| of August, 1915, Defendants vacated the premises on June 15, 1927, 
7 up to which time they had always paid the rent regularly and 

q without complaint. 

i the acts complained of as amounting to an eviction 

' constituted at most a constructive one, The fact that the 
defendants remained in possession for nearly two years after 
the aforesaid obstruction wos erected, constitutes a waiver of 
the right of abandonment on that ground. (Barrett v. Boddie, 
158 Ill. 479; Saunders v. Fox, 178 Ill. App. 309.) Im our 
yy opinion, therefore, the court properly entered judgment for 
the plaintiff. 

There being no error in the record which justifies 


% B reversal, the judgment will be affirmed. 
Bk AYPIRMED. 
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APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 


Le Ce He 


WR. JUSTICR BARNES RELIVERED THE OPINION OF THE COURT. 


Appellant, «a physician, brought suit to recover 
for medical services rendered, and medicine furnibhed, to 
defendant, at undisputed prices, amounting to $94.64, 
Defendant put in a set-off for money paid plaintiff for 
other treatments and medicine, basing the same on an alleged 
perel contract of guaranty io cure and a charge of fraud and 
deceit. Plaintiff denied the charge, which there was no | 
evidence to support, also entry into such a coniract, and 
Pleaded the atatute of frauds thereto. 

Defendant testified in substance that on her com- 
sulting plaintiff as to her condition he told her she had 
dropsy, that she shouid take treatments every day for three 
_ Months, and ufter thet three times a week, that he could 
positively cure her if she followed his treatments, but 
that 4t would take twenty months to cure one in her condition. 
Upon such representations, whe claims, she took his treatments 
and medicines for abot twenty-three months, paying him money 
from time to time amounting to over nine hundred dollars, but 
was not cured. 

While plaintiff testified that he made no suéh 
contract, yet we think defendant's own version of it indicates 
nothing more than a mere prophesy or opinion aa to a cure, 


and is insufficient to show a guaranty or grounds for a 


| weteoft. 
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This conclusion renders it unnecessary to consider 
whether the statute of frauds applied to the oral contract. 
_ While by ite terms, to effect a cure required treatments and 
¥ medicine for twenty months end not w less time, if an oral 

’ Contract or collateral agreement of guaranty of a eure was 
entered into on that understanding, then it was clearly for 
a fixed period and not to be performed within a year, and 

q thus coming within the statute of frauds could not be enforced, 
(Leavitt v. Stern, 159 Ill. 526}).unless it comes within the 

_ exception where a contract has been fully performed on one 

4 side, But whether or not it comes within such exception by 

; the fact that defendant did all she was required to do, there 
being no valid basis for the set-off shown by the evidence, 
end plaintiff's claim being undisputed, the court erred in 

q overruling plaintiff's motion to direct a verdict in his 

q faver for the amount claimed, The judgment, therefore, will 


q be reverged and the cause remanded. 





REVERSED AND HEMANDED. 
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31.A. 666 


APPBAL FROM 
CIRCUIT couaT OF 
COOK COUNTY. 
eorporation, 


MA. JUSTICH BARNES DELIVERED THE OPINION OF THR COURT. 


D This ia an action on a fidelity bond, as extended, 
given by appellee to indemify plaintiff against loss through 
any act of fraud or dishonesty committed by its employe, m. 
&. Aten, while in the performance of his duties as onshier 
and head bookkeeper between April 1, 1914 and April 1, 1915. 
fhe appeal is from a judgment in plaintiff's 
favor for $169.86, the amount of the premiums it paid, with 


ee = we = 


interest te date of verdict. Defendunt did not question its 
4 Ldisbility therefor. The defense against liability on the 
bona is predicated upon the falsity of onewers, claimed to 
% be warranties, made in what is called the employer's statement — 
_ submitted to defendant at its request prior to, and as a basis 
a for, the execution of the bond. The verdict sustained the 

q defense. 

| Seid statement contains 17 questions for snewer 
by the employer. The 12th to the 16th inclusive, together 
with the anewers made thereto in behalf of plaintiff by 

_ ite president, are as follows: 

. "12. @. (a) At whet intervals will applicant's 
books, accounts, stocks and securities be inspected 
ar and verified with funds on hand or in 


Ae (a) Ist of each month. 





Q. (4) By whom will sbdove audits ond inspections 
be made? ae AS 
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tomitvogent hne esiiua eveds LLhw wots yt (b) 


Ae (a) We. M. Davis, Clerk. 





13. & (a) “hem were applicant's accounts last 
examined? 


A. (a) March let. 


Q. (») Were they at that time in every reapect 
Corrects 


Ae (0) Yes. 


14. @ (a) Has applicent always faithfully, 
honestly end punetually accounted to you for all 
moneys and preperty heretofore under hie control or 
custedy ae your employe? 


Ae { a) Yes. 


Q. (b) Are applicant's accounts at this date in 
every respect correct, and proper securities, proverty 
and funds on hand to balance his accounts? 


A (») Yes. 
15. @. (a) Is applicant now in debt to you? 
A ta) We. 


16. @. Have you ever sustained loss through the 
dishonesty of anyone holding the position of the 
applicant, or holding a similar position? 


Ae Weo.* 


“It is agreed that the sbove answers shall be 
warranties and shall constitute the basis of, and form 
@ part of said bond applied for, or any other bond 
that may be executed by the Noyal Indemnity Company 
to the undersigned upen applicant above named, in said 
position, or any renewal or continuation of such Bond. 
Dated st Chicago, 111., this 7th day of March, 1913. 


(egd) The T. Wilece “o., 
&. Harvey filce, 
President." 
(Seal) 


The bend, after reciting the signing and delivery of 
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Ae (a) We Me Davis, Clerk. 


soil &. (a) hem were applicant's accounts last 


Ae (a) March let. 


Q. (b) Were they at thet time in every respect 
correet? 


Ae (bo) Yes. { 

14. @ (a) Has applicant always faithfully, 
honestly and punctually accounted to you for all 
moneys and preperty heretofore under hig centrol or 
custody a@ your employe? 

Ae (a) Yes. 

Q. (bv) Are applicant's accounts at this date in 
every respect correct, and proper securities, property 
end funda on hand te balance his accounts? 

A (b) Yes, 

15. @. (a) Ise applicant now in debt to you? 

A (a) No. 

16. @. Have you ever sustained loss through the 
dishonesty of anyone holding the position of the 
applicant, or holding a similar position? 

Ae Wo.* 

To this statement is appended the following: 

“It is agreed that the sbove snswers shall be 
werranties and shall constitute the basis of, and form 
@ part of said bond applied for, or any other bond 
that may be executed by the Royal Indeenity Company 
to the undersigned upen applicent above named, in said 
position, or any renewal or continuation of such Bond. 

Dated ot Chicago, 1il., this 7th day of March, 1913. 

(saa) fhe T. Vilce CMe, 
B. Harvey filee, 
President.” 
(Seal) 

The bond, after reciting the signing and delivery of 
endd statement, expressly provides that it shall be a part of 
the bond or any continuation thereof, and that such statement 
or atatements shall be deemed statements of the employer and 


warranties, and then proceeds: 
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"How in considerstion of the warranties «foresaid 
and of the payment of the premium of $75, it is hereby 
agreed that, subject to the terms, conditions end 
limitations set forth in this bond, compliance with 
which shall be a condition precedent to the right of 
the employer to recover hereunder, the surety will 
make good te the employer® etc. 

It appears from the evidence that prior to the making 
of such statement and to the issuance of the bond, Aten was 
guilty of defalcationsa omounting to over 719,000, and during 
the period of insurance covered by the bond, of defalestiens 
in excess of $8,000. These facts were disclosed by audite of 
plaintiff's books made after April 15, 1914, when defendant was 
notified of a shortage in Aten's accounts. Frevious etdiés 
of the books or of Aten's accounts had not been made, ae stated 
in soid senswers, nor were they correct, as therein stated. 

it matters not whether these anawers and others 
proven to be untrue were not mown by plaintiff te be untrue 
and were innocently made, as contended by appellant, if, ap a 
matter of fact they wore warrantiesand part of the contract 
sued on; and besides, as the anowers asaumed movledge of the 
facts, plaintiff is precluded from alleging a «ant of knowledge 
on ite part os an excuse for not onswering correctly. (U. S. 
Yidelity & Guerenty So. v. Firat National Bank, 235 Ili. 475; 
Hartford 1. & Ae Ina. So. Vv. Grey st sl., 91 id. 159; Norwayez 
v. Thuringia Ins. Co., 204 id. 354, 344; Cowene ve YU. &. Life 
Sndowment Co., 162 Tll. App. 653.) 

That the employer's statement, so-called, or statements 
it contained, were a part of the contract and constituted 
warranties and net mere represent»tions made on a mere request 
for information, 2s contended by appellant, seems 96 elear in 
view of the explicit language in both writings and the cireum- 
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statements are expressly declared in both writings to be 
warranties and a part of the bond, and their Language and all 
the circumstances indicate a mutual intention thet the two 
writings shold constitute one agreement. 

Much of the law cited by appellant would apply if 
the facts were a# it contends, but the record does not support 
its contention. It is true thet such atatements, to be binding 
a8 warranties, suet appear upon the face of the inatrument itcelf 
or by reference be incorporated in the policy, and, if not, they 
are representations and not werranties. But more appropriate 
language for making such statements a part of the policy by 
reference could hardly be employed. As said in Spence v. central 


Agoident Ine. fo., 236 Ill. 444; 
“The usual method adopted by insurance companies 
to make the statements and stipuletions empraced in the 
application a part of the p@licy ie to refer to the 
application and by expreas terms make it a part of the 
contract, or they are declared to be the basis upon 
which the contract is made, or the policy is declared 
to be issued upon the faith thereof. Where this 
course is pursued there is ne reem for doubt.” (4484 
This is equally applicable te a like reference in a fidelity 
bond te an employer's stetement required a» the basis thereof. 
It is urged that the bond, being e sealed executory 
@ontract, could not be altered, chenged or modified by parol 
agreement. The law to that effect will not be questioned, but it 
has no application to the facts ct bar, if, as already stated, 
the employer's statement was by reference incorporated inte the 
bond end made a part of it. And it might be added that the 
employer's statement so incorporated was also executed under 
geal. | 
It is urged thet it required parol evidence to 
connect said statement with the bond and to identify it as 


the statoment referred to therein. The evidence necessory 


so to identify it did not very, contradict or add to the 
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contract iteelf. The contract on its face does not purport 
to contain the whole agreommt but expressly refers to an 
independent cutside writing as a part of it, which was 
admissible in evidence under the well established rule that 
where the agreement ia evidenced by more than one writing, ala 
of them ere to be read together and construed ae one contract. 
(Gould v. Bagnolin Metal Co., 207 Ill. 173.) We think the 
evidence received to identify the employer's statement ref erred 
to in the bond was admissible, snd that the statements therein 
were Material, and they being false, ne matter how innocently 
made, and part of the contract, there con be no recovery on 
the policy. (See cases supra firet cited.) 

| Appellant contends thet proof of the employer's 
statement was not admissible under the plesdings. Filaintiff's 
declaration eomsisted of the common counts end two special 
eounte on the bond, a copy of which, omitting the employer's 
Statement, was attached, “efendant pleaded the general issue 
and gave notice thereunder of its defenses which were set out 
therein in detail, and which alao set forth a copy of the 
employer's statement followed by an affidavit of merit. It is 
appellant's contention that d«fendent's reliance upon the 
statement referred to and attached to said notice was tantamount 
te denying the execution of the instrument sued on and that, 
therefore, defendant's plea should have been verified as 
required under suction 52 of the Praetice Act. Appellee did 
not undertake to deny the execution of ithe bond but serely te 
show that as pleaded it was not the entire contrect between 
them. ‘hile the instrument sued on expresaly refers to 
another writing, the employer's statement, and makes it a 
pert thereof, it was not necesasry that plaintiff should 
have set it out im the (declaration, but it wae necessary 


for defendant, in order to show a breach of the contr st 
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going to avoid it to plead the document specially, as it 

did. ‘To do mo did not require e denial of the execution 

of the contract. DBefundant did not attempt to deny the 
execution of the contract, (whieh, even ae plesded by plaintiff, 
embraced the employer's statement by reference) but merely 
relied upon the bond being void sb initio. In «= similar ease, 
Phenix Ins. “eo. ¥. Stocks ot ah., 149 111. 319, where the 
defense of « breach of warranties was alee made, plaintiff 
declared on the policy, and defendant asked leave mt the trial 
to file a plea setting out the application containing the 
warrenties, which wos refused. The Supreme Court gadid thet had 
the ples been presented in due time the right to fille 1t would 
have been unquestioned, and eteted that 14 was a settled rule 
in this state that it is not nceessary in an action on a policy 
for plaintiff’ either tO sllege or prove such mattera ae appear 
oly in the application, but thet their falsity as breach may 
be set up or proved by defendant as a mattor of defenae. 

It ia contended thet proof was intreduced by appellee 
under its plea incompetent to show » shortage in Aten's accounts 
prier to the making of seid statement, that it wes mere opinion 
evidense given by expert accountents or bookkeepers on matters 
not properly the subject of expert testimony. 

While there may be some technical error we do not 
think 1t such ae to call for « revergal, as there was sufficient 
competent evidence, in our opinion, to show ficitious entries 
and shertegese in hie accounts prier to that time, We deem it 
unnecessary to extend this opinion by an analysis ef such 
evidence, ond think thet the testimony complained of comes 
within the rule that where books of account are voluminous and 
intricate resort may be hed to the ald of en expert bookkeeper 
t@ explain the mesning of entries and the true state of accounts. 


(Guaranty So. Vv» Uutual Building & Lean Assn., 51 11). App. 254; 
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Reinke v. The Sanitary District of Chicego, 260 Ii. 380.) 

Several instructions are complained ef, So far 
os the criticisms involve appeliant's construction of the 
gontract sued on, and other pointe herein adversely decida, 
they need not he considered. Awide from such eriticiems it 
is contended that three of the instructions given at defendant 's 
instance were objectionable for singling out and giving 
prominence to special facts, and that the repetition of some 
of the same language in each of them, made them argumentative. 
Bach of these instructions directed a verdict for defendant on 
the hypothesis that the jury should find from the evidence in 
substance that before the bend was issued and fer the purpose 
of procuring it plaintiff, by ite president, made and delivered 
te defendant such employer's statement containing a specific 
statement or snewer set forth in the instruction that wes not 
correct, and that prior thereto seid Aten had appropriated to 
his own use the moneys and preperty of said plaintiff. 

It follewe from the views we have above expressed 
that vwoon such a hypothesis, (the instruction containing ali 
@seential elements of the defense) the court properly directed 
a verdict for defendant. The instructions differed in language 
in the main only as to the apecific statement or answer 
incerporated therein from the employer's statement. Thet the 
jury could have disposed of the case on any one of these 
instructiona did not deprive defendant of ite right to the 
others, or render them srgumentative or objecticnably repetitious, 
@ven theugh they necestiteted a repetition of most of the same 
@Glements stated in other instfuctions. It is probable that an 
attempt to state in one inetruction the varying hypotheses on 
whieh a verdict could rest would have been far more confusing 
then the method adopted. 


Wer are they subject to the eriticism of giving 






















(086 .{6T O08 ,onvots? 29 sodnte2G pant tops ome ox meaceadl 
ta wt tvabelgune ors aaekgerTM, LeteTOR ye res 
ong to wehtowsiancg a' dams feces. weet maiolsixe ome we. 
heb kpen viansey bs skown! sauboq rege, ben <0 = 
Es 4 anatods sre Hoge anv shims -berankea9 99. vom - ae 
O' igshas tel fe omvin cantiousdamt ate Te sorte, onda, seamen ‘i 
@iinta See ave yrityate we, oLdannes op ise, ov 9m, | 
omen to omivhiaqes. aga tur? bee, tee dekoegs. oe | is. | ‘ 
sardtad cums ty. mony ohne eds to ieee al enaupines soem % 
0 Saphwslnd 1% doihney « boroerse captiovnseat,anedy 3 
ai somotive sai aunt Dak Rosode gah ong. sot | i 
eeoging ond sot bee dDeuert can Sood gat prone, seen 
boreviteb dng chon ,treblvwre afi 4d idabody, cs 


Eidih id t25je 


4 ve 
dine 
. 


hier ad 


Pt 


obticegs o paki oanoe PENG TGS ® a*eyelaus. Aoge. on 
fon caw tads ayisnupiocas odd ai doeek dpe -seapne we teen 
0% Dedeirgerxaqe had ws2h oboe otovets ywheg fade bee! * er 
ebthtatals blae te youeqodg Pee rath gneetAl ee 
beacewmy vvada arent wo ervly ad? woxt wend lo® sf 
ifs pataletaen qodtourttent sft) ,»headtegyd.« dove 
heteosth yYreyotg Pivoo wis (eum toh ode fo agnemp Ls 
epsrnmas mi bonetih saw sdoursech oa dander ted sa? tociny 
Tews to fonmedave o bileoge atl os @e Yin nha. a | 
ott dedt = .tmommdeda alanyoique e4% mex? moval betetos co d 4 
oe ts to ono yn ne suse onf ko Soeeqeld ovead ane : wrt 
ant of ddghi afl Ye saahep teh evdegaa tom bbb re 
goletiage« vidancitva (doe 19 evitdedrsemane med? THhnet KO” 
onae edd 26 fuen To moiviteqen o bevutsoaaoem yout mMtyooih 
oa todd oidetoug of Jf . ommdtowtttant welte wt fedate Reo 
eG sonedieqyi eciysey ood Nobfeuntent eae ab sdatn’ faaewon till 
aasaviacs arom: eased evel birow degt bioes vous = site 


ia era 


a Kee 
- ato 
Ya be 











prominence to special facts, « criticiom more frequently made 
of an instruction not directing » verdiet. They are not like 
those criticized in Seston v. Teufel, 13 Ill. 291, which had 
the effect of eliminating one by one certain facts or cirecum- 
stances from the congideration of the jusy, ney like those 
criticized in Drainage Comrs. v. J. £. he fe So., 188 Ili. 353; 
West Chicago Street iy. Co. v. Petters, 196 id* 298, and other 
@agec cited by appellant where the Insiruction singled out for 
Special comment particular portions of the evidence and told 
the jury that a certain cenciusion did not fellew therefrom as 
& Matter of lew. Ye find no error in the instruetions, 

The jury, disregarding « proper form of verdict for 
Pleintiff submitted to it, returned « verdict in the following 
form: 

‘We, the jury find the issues for the plaintiff 
and assess the defendant's dumsges ai the sum of $150, 
with interest thereon from October 15, 1814, te date, 
amounting te $19.86 and ineluding eosts of suit." 

Before entering judgment the court corrected the verdict so 
as to read; 

"We, the Jury find the issues fer the plaintiff, 
and avsese the plaintiff's damages at the sum of 
5169.66." 

We taink thie was correcting a matter of more form for which 
there was unquestioned authority. The emount of damages 
assessed corresponded to nothing in the evidence except the 
$250 in premiums paid by piaintiff and the interest thereon, 
which the record shows defendant tenderec after suit and fer 
whieh o vordict could be found under the common counts sued 
on, 28 the jury woe preetig@ally told in an instruction given 
in plaintiff's behalf. The record edmits of no other con- 
Glusion then that it wae the intent of the jury to give 


plaintiff w judgment against defendant for the amount so 
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assessed, and that through its want of technical knowledge 
it referred to the damages ae defendant's instead ef pliain- 
tiff's, which, under the circumstances, we deem a mere 
matter of form. 
the judgment will be affirmed. 

APPIRMED. 
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, Appellee, 
) APPRAL FROM 
) SUPERIOR COURT, 
’ COCK COUNTY. 
WEST BADEN senines COMPANY, 
@ corporation, ©. ) 
bes . 


MR. JUSTICE BARNES DELIVERED THY OPINION OF THE COURT. 


This is a personal injury case in which appellee 
(the plaintiff) obtained the judgment sppealed from. He was 
the foreman of brick masons engaged in constructing the brick 
walls of a building defendant was erecting at West Baden, 





Indiana, and wes injured in falling from or with a scaffold 
erected for their work, caused by the breaking of two cress 
pieces of 2 x 8 inch lumber about seven feet long, on which 
the flooring of the scaffold rested. 

Yhe original three ceunts of the declaration are 
predicated on defendant's alleged failure to furnish a 
ressonably safe scaffold on which to work, the third also 
alleging necligence in directing plaintiff to work thereon. 
Two additional counts are predicated on the seme or similar 
allegations and two certain statutes of the State of Indiana, 
neither of which necessarily figures in the case from plein- 
tiff's view point, and one of which is discussed by appellent 
as pertinent to the defense. 

Whether plaintiff exercised or had any authority 
or duties in relation to the structure other than as foreman 
over his fellow masons in ordinary construction work, wae a 
fact the jury had to determine from contradictory evidence, 
which it is fruitless to discuss if, as we think, there was 
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sufficient evidence, deemed credible by the jury, from which 
it gould reasonably find that plaintiff had no suthority over 
the construction of the seaffeld, no notice of ite defects, and 
no relation that imposed upen him the duty of inepection. 

The evidence strongly tended to shew these to be 
the facts: 

Plaintiff was hired by defendent as « masen foreman 
and ae such hed charge of the brick and cancrete work and the 
setting of lintels or I-bensw at the window teps to support 
the cap stones. The scaffolds on which he and his co«-laborers 
worked were erected by carpenters hired by defendant, over 
whom he neither hed nor exercised superintendence or centrol. 
Aa the meson work proceeded upward the carpenters built a new 
section of the scaffolding at higher levels for the wasens to 
stand on end place their material. Mach eection of the scaffold 
on whieh the masons stood was designed to carry, end previous 
te the sccident had ecsrried, the masmms thus engaged and the 
brick and mortar for immediate use, aggregating approximately 
2206 lbs. in weight. The section which fell hed not previous 
to the work engaged in at the time of the sccident been subj ected 
te use ond no material had been placed on it. then it gave 
way plaintiff end three of his co-iaborers were on it carrying 
en lebeam to be pleeed over the window top. fhe jury were 
justified in finding the weight of the evidence to de against 
defendant's euadeition that this wes a negligent act on 
plaintiff's pert and that the beam should have been raised 
by a derrick, A derrick was used by on independent contrector 
in setting stone, but plointiff had no control or direction 
over it or hie work. But even if he hed it appears that the 
ageregate weight of the men and beam did net exceed 960 lbs., 
distributed over more than half of the section of the scaffold, 
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thus imposing less of a load than it was ordinarily designed 
to carry. 
The cross pieces rested on two longitudinal pieces 
of lumber parallel to the wali. It was customary in such 
construction to support such cross pieces by mee braces, which 
was done at lower seaffold levels. ‘The cross pieces that broke 
were not, however, thus supported and were cross-greined, the 
break following along the grain about 14 inches seroes these 
2x 8 inch pieces. Hot only was there sufficient evidence from 
which the jury could find negligence in using wnbreaced pieees 
ef thet cherecter to carry the weight ordinarily imposed on the 
scaffelid, but also that such negligence wis thet of defendant's 
employes over whom plaintif’ neither exercised ner had gper- 





intendeace or control. Im that respect, therefore, the evidence 
sustained the allegation of neglect to furnish a reaconsbly 

sefe place to work, end supported plaintiff's ceuse of action 
unless the grounds urged by appellant were sufficimt to defeat 
it. 

Appellant urges that it was plaintiff's duty to 
dnepect the scaffolding and that hie failure te do 80 con- 
stituted contributory negligence. So far as the argument 
rests on the contention that appellee was general superintendent 
and therefore had direction of the carpenters whe conetructed 
the scaffold, the jury's finding thue supported by the evidence, 
was ispliedly against it. Appellee, therefore, had a right to 
assume that defendsent, through ite carpenters, had discharged 
the duty cast upon it by law of providing a reasonably safe 
place for him to work, and to act on such assumption in the 
absence of actual knowledge or notice of any defects in the 
structure. (C. & Ae Re R. Co. v. Maroney, 170 T11. 520.) 

While it is also contended that there were certsin incidents 


that charged lim with such knowledge or notice, there was 
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ample basis in the evidence for a different finding of fact. 

But appellsnt argues that the Indiana statute imposes 
upon appellee a still greater duty than that which weuld other- 
wise rest upon him and required him to make such inspection. 

The statute, referred to as the Dangerous Occupation act, 
approved March 6, 1911, 38624 Burns R. G. 1914 (Ind.), makes 

it the duty of all persons whatsoever engaged in the Ranagement, 
costruction, erection, ete., of any building to see and require 
that all contrivances snd everything whotsoever used therein, are 
carefully selected, inepected and tested, so an to detect and 
exclude defects and dangerous conditions, and that all scaffelding 
ete. are properly constructed, and makes it the duty of all 
owmers, managers, operators, contractors and subcontractors, and 
all other persons having charge of, or responsible for ony work, 
ete. involving risk or denger to employes, to use every device, 
Care and precaution practicable, ete. Construing this act it 
was seid in Leet v. Bleck, 18% Ind. 271, that “it was the purpose 
of the act to fix «2 higher standard of care on the person having. 
the particular work in charge." If the jury were correet in 
finding that no duty devolved on appellee Waleh with respect 

te the construction of the seeffolding then the act would seem 
to have neo application to him in this case. The court also 

seid; "The initiative ect does fix o high standard of cere, a 
violation of which is negligence per se, but lays that care to 
the door of the person heaving the work in charge, and in con- 
sequence thereof the application of the enactment must be 
circumscribed to thet particular seurce from which or from whom 
authority and control of the instrumentalities and individuals 
exonate.® 

As to alleged errors in rulings on evidence it is 


enough to say, we think, without setting forth the numerous 
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instances relied on, which would unnecessarily extend this 
opinion, that we find no reversible error. Wer can we say 
from an examination of the evidence thet the verdict was 
excessive. 

| irrors are assigned in modifying end refusing 
instructions tendered by defendent. The modifications were made 
in instructions numbered 4, 12, 17, 18 and 21. ‘That made in 
number 4, which told the jury that plaintiff cold not recover 
if he adopted an unsafe or hazardous way in which to do his work, 
Was properly modified, we think, by the qualification thet he 
should lmow or in the exercise of ordinery cure for his own 
safety should have Imnewm it to be unsafe or hazardous. The 
ommission complained of from the 12th instruction, os tendered, 
is not essential to the statement of the law and was not calculated 
te enlighten the jury #8 to ite applicetion. Uhat wee strieken 
from the tendered instructim number 17 conflicted with the 
doctrine laid dow in the Maroney case supra. The other 
modificetions are too slight and inconsequential to mention. 

Counsel merely ascerts that there was errer in refusing 
some 21 instructions tendered in behalf of defendant, but in what 
respect is not pointed out. While we ere not required to search 
for error, a casuel examination of the instructions, given and 
tendored, does not disclose manifest error in such refusals. 
The judgment wiil be affirmed. 
AYVIRMED. 
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Appellan te 
MR. JUSTICK BARNES DELIVERED THR OPINION OF THR COURT. 


hie wes a ease of forcible detainer, tried without 
a jury, in which the court's finding and judgment were for 
plsintiff's possession. 

Plaintiff's evidence consisted of the written lease 
which provided for the payment of rent in monthly installments 
on the first of cach and every month in xdvance, proof of 
possession by defendant under the lease when the suit waz 
brought, and her failure to pay the rent for the month of 
Mareh, 1917. 

Defendant offered no evidence, and urges two grounds 
for reversal; (1) that as the lease gave the landlord an option 
to declare it ended for nonepayment of rent it did not terminate 
by such non-payment without some affirmative act evidencing the 
landlord's intention so te terminate it, and (2) while the 
record shows the rent was not paid for such month it alse 
shows a tender thereof. 

As to the first point, it appears that by the 
terms of the lease the lessee waived any such notice and 
agreed that nonepayment of rent would constitute a forfeiture 
of all rights under the lease, that possession thereafter 
would of itself witht notice constitute a forcible de- 
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q tainer, 86 thet notice of the landlord's intention was not 
necessary. Espen v. Hinchcliffe, 131 111. 468. 

| As to the second point it rests on the voluntary 
statement of plaintiff, injected into her testimony when 
Called under section 33 of the Municipal Court Act, ‘that 
the rent was "tendered", which was probably and properly 
deemed by the court a mere conclusion, it not being 
supported by any testimony of an actual tender and that it 
was kept good, which, if relied upon, defendant was bound 
to prove by competent evidence. 

AFFIRMED» 
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APPHAL VROM 
MUNICIPAL COURT 
OF CHICAGO. 





MR, JUSTICK BARNES DELIVERED THR OPINION OF THE COURT. 


| 


This appesl is from a judgment for §1544,06 in 
favor of appellee, who brought the action to recover on an 
insurance policy issued by appellant indemifying her against 
direct loss by burglary, lereceny or theft of certain property, 
including « diamond brooch and chain, which she claimed she 
lest by one of such methods May 12, 1915. The case was tried 
without a jury and it is conceded that only questions of fact 
are nvelved and that the main points at issue are, (1) was 
there a loss by theft or burglary, and (2) were proofs of the 
loss furnished to the defendent company. The arguments are 
confined to whether plaintiff manifevtly failed to prove either 
of these essential conditions to recovery by a preonderance of 
evidence. 

Plaintiff rested her case on her testimony alone. 
Her husband testified in rebuttal, but his testimony had no 
bearing on either of these issues except as it disclosed a 
doubt in his mind, during negotiations for a settlement, as 
to the cause of the jewelry's disappearance. 

Defendant produced three witnesses who had conferred 
with Mre. Arnold respecting such loss, Smith, superintendent 
| of defendant's burglary department, Berger, its assistant 
q general manager, and Blaul, a police officer whe investigated 
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the felonious charge; also « seamstress whe was sewing 
in the afternoon of the jewelry's disappearance in the room 
whence Mrs. Arnold claimed it disappeared, and « representative 
of its legal department whe conferred with Mr. Arnold respecting 
the institution of thio suit by Bra. Arnold. 

The record discloses flet and irreconcilable 
contradictions between plaintiff's testimony end thet of 
most of these witnesses upen material matters in controversy; 
and comparing the weight of her evidence with that against 
her it may be added thet the contradictions, inconsistencies 
and evasive anewers found in her testimony seriously impair 
ite probative value. 

ex account of the disappearance of the jewelry 
wae substentially as fellows: That in the afternoon in 
question a seamstress and young girl were sewing for her 
in her bedroom on the second floer of her residence; that 
she kept the brooch or pendant in a small lace bag in her 
trunk, end, needing some lace for the oecasion, took it 
out of the beg and slipped it under a piliow, and later put 
it in the second or third drawer of her chiffonier - just 
which she was uncertain « slipping it under a lot of “trimmings 
and different things” in the back part of the drewer. She first 
said she slipped it under the pillow “for five minutes”, and 
later, “for a short time", about halfepast two, but finally 
testified that it was after four o'clock when she took it 
from under the pillow and placed it in the drawer. At that 
time the seamstress was still there but the young girl had 
left. the seamstress remained in the room until 6:45 p. m. 
Plaintiff testified that she left the room about 5 o'clock 
and returned to it abeut 8 o'clock when she discovered the 


disappearance of the pendant; that she and her second maid 
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then commenced to search through the drawers and various places 
for it. Her husband testified that on going to the room and 
inquiring where she placed it she said “under some stockings", 
which she testified were kept in the first drawer. She alse 
testified that on her return to the room she found the drawers 
ell “massed up." . 

It is conceded in effect that ne one of the household 
could have stolen the article tetween the hours of 4 and 8 o'clock, 
amd that no one except the seametress could have stolen it 
between 4 o'clock and the time she left. Gome of plaintiff's 
testimony was manifestly calculated te support a suspicion, at 
least, that the seamstress took the jewelry. After the latter 
had taken the witness stand and denied in detail all knowledge 
of the article, plaintiff in rebuttsl enlarged upon her version 
of the trensaction and said, that when she took it from the 
pillow she told the seamstress “this is my jewelry, I mst 
put it away” ond that the scamstress saw the jewelry *box* 
and looked "straight at her” while she put it in the drawer. 
the other hand, she said on crose examination, referring 
to @ letter she had written a few weeke after the incident, 
asking the seamstress to do further work for her, “that does 
not look like I theught the girl stole it.” Later she said 
"I am not accusing her." And when the seamstress was asked 
if she took the jewelry plaintiff's attorney objected on the 
ground that they had not charged that she did. While, there- 
fore, suspicion was directed toward the seamatress, in view 
of these disclaimers and no complaint mace as to the specific 
finding of the court thet she did not steal the article, it 
was manifestly plaintiff's as well as the court's theory 
that the jewelry was taken by burglars in the hour following 
the seamstress' departure. 
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But aside from the *nusced" condition of the 
drawer - which defendant's witnesses, who had conferred with 
plaintiff about details, testified she did net mention before 
the trial - there was no evidence whatever tending to show a 
burglary. he policeman who went to the house and investigated 
the matter testified that he saw no way burglars could have 
climbed up from the outside, and there was no proof that the 
gondition of any of the doors and windows was such thet 
burglars could have entered them without forcing them in some 
manner, of which no trsece was found, nor was there any evidence 
that a burglar could have entered the lower floer of the house 
end gone up stairs unobserved, 

The dase is not different, as to defective proof 
of the comission of a burglary or lareeny, from several cases 
decided by the New York Guprome Court. (Sehindler v. U. Ge Fe 
&G- Go., 109 N. vs Supp. 723; Gordon v. Aetna Indem. Co., 116 
id, 556; Goldstein v. Gen. Acct. F. & L-Asemy Corp., 157 id. 
1142; 158 id. 867.) While there was proof of the disappearance 
ef the article in exch of the cited cases it was held by the 
court that there was no adequate proof of a burglary or larceny, 
which, there as here, constituted an cusential condition of 
liability. 

But whether there could be « legitimate inf erence 
of theft or burglary from the evidence adduced in pisintiff's 
behalf it develved wpen her to prove thet she had complied with 
another condition of lisbility, by furnishing preef of the loss 
as required by the terms of the policy. The company had blank 
forms for that purpose covering several pages, one of which 
witness mith testified was left with her to be filled out. 
She denied that one was left with her. Her version was that 


& \ day, er two after the less she cow witness Smith and at his 
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request signed a blank paper called by him a proof of loss, 
that she asked why she should sign a blank paper, thet in 
reply he wanted to know if she doubted the integrity of the 
compeny, and that there was nothing on the paper to read, to 
her knowledge, except the headlines. The usual blank used 
for such purpose had four pages of printed questions. Not 
only did witness “mith deny her testimony on this matter but 
he testified that on more than one occasion he requested her 
to make proofs of loss and told her that as persons were 
often mistakm about such matters the company required a 
sworn statement os to the method ef less, he would not dey 
that he so told her but simply said she did not remember it. 
Me. Berger, the assistsnt menager, also testified that when 
some months later she saw him with respect te the claim, on 
not finding preofs of loss in the files he also informed her 
that she sheuld make « regular proof of claim and swear to 
it, stating to her as did witness Smith, thet claimants were 
frequently wistaken about thefts and loath at times to swear 
to the cleim. This she denied, but it was corroborated by 
witness Smith. The representative of the company's legal 
department testified that before the suit was brought he told 
her husband the same thing as to the ebsence of proof of 
loss. His tectimony on this matter was not disputed. The 
detective's report to the company's officials indicated no 
proof of robbery, and they mew that the seamstress had been 
interviewed and had sae suit if she wes charged with 
theft. Under such circumetances it seems reasonable and 
probable thet the comany would have required compliance with 
the express provision of the policy that the claim for loss 
or damage "shell be mate in writing duly certified to and 
shall set forth a statement in detail of the kmowledge and 


belief of the assured as to the manner in whieh the loss 
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was sustained," and we think that there is a clear preponderance 
of evidence that the comeny's agents did insist upon the 
fulfillment of that requirement. 

While defendant pleaded a failure to furnish 
such proof, thus making it em issuable fact, not only did 
plaintiff rest her case on her solitary statement of having 
signed a blank paper, but after the evidence was all in her 
attorney, evidently with little confidence in the probative 
value of her testimony when compered with the circumstances 
and the explicit testimony of defendant's witnesses on that 
point, sought to amend the pleadings by inserting a claim of 
waiver of the requirement and thus to change the issue of 
fact. Leave to amend was ultimately denied and the court 
specifically found that there was ne waiver, and the argument 
here is not on the basis thet there was but thot the signed 
blank was accepted as written proof of the loss. 

We think, therefore, that the finding of liability, 
which implied a finding that plaintiff furnished such proof of 
loss, wae manifestly egainet the weight of the evidence, that 
plaintiff faiied to show by a preponderance of evidence sn 
essential condition to recovery, and, henee, the judgment must 
be reversed with the finding of fact that she did not comply 
with the condition of the policy requiring written proofs of 
the loss. 

‘REVEASED WITH FINDING OF PACT. 
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FINDING OF FACT. 





We find that Marguret 1. Arnold, appellee, the 
assured in the policy sued on, failed to furnish the Londen 
Guarantee & Accident Co., a claim for loss or dumage under 
the policy in writing duly subscribed and certified to, 
setting forth in detail oll her knowledge and belief as 

to the menrer in which the alleged loss was sustained, and 
thue feiled to comply with » condition essential to 
recover under said policy. 
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ERROR TO 
CIRCUIT COURT, 
COOK COUNTY. 





CATHOLIC ORDER OF FOR 
a worperats on, 






| I.A. 668 


fendent/ in “rror. 


WR. JUSTICE BARNES DELIVERED THE OPINION OF TH# COURT. 


Plaintiff was a beneficiary under a certificate 
issued to one Orlow, a member of the defendant, a fraternal 
beneficiary society, whose death resulted from what was 
Claimed by defendent, the appellee, to be an unlawful act on 
his part against the laws of the State ef Illinois. In 
Orlow's application for membership, which formed a part of 
the coniract between him and the defendant society, he 
agreed as follows; 

"I further agree if my death shall be the result 
of any unlawful act on my part against the °tate, the 
sanctity of the bene, or violation of morality, to 
waive all rights my beneficiaries, dependents or 
heirs at law may have by virtue of my membership in 
this order." 

It is jarguedthat said Orlow committed both the 
crime of burglary and of theft, end while engaged in the 
consummation of the crime and because of such crime was shot 
and, as a result thereof, died, wherefore defendant was not 
. liable under the benefit certificate. 


The facts constituting a prima facie case for 





plaintiff were not questioned, namely, the issuance of the 


certificate of membership, the furnishing of proofs of death 


See ee a ee 


to defendant, and the fact that it made no payment. Defendant 
4 made proof of the application of membership containing the 


Stipulation aforesaid, of the coroner's verdict, and all 
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the circumstances of the shooting, showing beyond dogbt that 
the death ef the defendant resulted from a shot received while 
he was in the act of coumitting o burglary, or at least a 
theft. Ne evidence was received by way of rebuttal. That 
offered was rejected as immaterial and the propriety of the 
court's ruling thereon is not and cannot well be questioned. 

The only ground for error argued is that there was sufficient 
variance in the testimony offered by defendent to raise a 
reasonable deubt as to whether Orlow was in the act of committing 
a crime at the time he was shot. We have carefully reviewed the 
evidence and find nothing therein that reasonably tende to 
support any other inference than that he was killed while 
actually engaged if not in a burglary, at any rate in a theft, 
and that the shet from which he died was received while still 
engaged in the criminal act, namely, while carrying the stolen 
property from the premises. Yhat being the case no question of 
fact was left open for the jury's consideration and the verdict 
was properly directed, 

Plaintiff offered to show that the decensed had money 
in the bank and a good reputation as a law abiding citizen. It 
having been clearly established beyond a voasmable doubt that 
he was ceught in the very act of committing the criminal offense 
charged, and neither his presence nor participation therein 
being a controverted fact, the rejected evidence had no tendency 
whatever to raise a doubt as to the guilt of the deceased or the 
question of liability. 

The judgment will be affirmed. 

AVP IRMED. 
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131.A. 669 


APPBAL PROM 
MOWICIPAL COURT 
OF CHICAGO, 


BATIONAL FIRE LISURANCE CO., 
A COrp., 


WA. JUSTICE BARNES DALIVIRED THE OPINION OF THE COURT. 


This is an action of replevin to recover an auto- 
mobile. The case was tried without o jury, and there was a 
finding of right of possession in plaintiff but that the 
property was rightfully held by defendant for payment of 
$53, not questioned as a fair and reasonable charge by 
defendant for storage of the automobile during 53 days when 
ite whereabouts was unknown by plaintiff or ita former owner. 

The eutomobile was insured against theft by 
appellant, whe, after its disappearance paid the ineured a 
certain sum of money and became the owner thereof. It was 
found by a policeman abandoned in a public street and he took 
the same to appellee fer storage, which claims a lien te the 
amount aforeseid under the lien act giving gerege keepers 
a lien on any motor vehicle for the preper cherges for keeping 
the same "st the request of the owner, or the person having 
the possession thereof." (See section 3a of the Lien Act as 
amended in 1917, Session Lawe 1917, p. 567.) 

The only question raised is whether the undisputed 
facts aforesaid bring the case within the statute. Ye think 
they do. The policeman presumably performed his duty when 
he removed the abandoned vehicle from the public street, 
and, in the absence of proof that there woe any public place 
for storing it, also in storing it for safety until the 
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omer could be found with one suthorized to keep automobiles. 


Until the contrary appears the presumption obtains that he 
performed his official duty, and hence hie possession of the 
automobile under euch circumstances would be deamed in oustedia 
Aegis, and it having been kept by appellee at the request of 
“the person having the poesesuion thereof", az provided by 
statute, we think the cnse comes cleerly within the provisions 
of tho statute giving » lien fer sueh keeping. 

it ie urged that there were marke of identification 
by which apreliee might have ascertained who was the actual 
owner before the lapse of the 533 days, and that it was negligence 
om ites part not to make inquiries as te its ownership. fe do 
not consider it to have been the duty of the garage keeper to 
make such inquiry and investigation, but, if any one's, that of 
some officer of the law. Whose duty it wae, if not defendantts, 
wee not an issue in the case. The gurage Keeper stored the 
automobile ot the request of one having the actual, and, for 
the time being, spparently rightful, powseasion of the property, 
ond henea was entitied to ite statutory lien. The judgment will 
be affirmed. 

APFIAWED. 
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2131.A. 669 
APPEAL YROM 


MUBICIPAL COURT 
OF CHICAGO. 


MR. JUSTICS BARNES DELIVERED THE OPINION OF THE COURT. 

Appellee sued appellant for real estate commissions, 
Claimed to have been earned in a transaction whereby eppellant 
on certain terms sold ser property to one Hackel, or exchange: 
it for his. Issue wos taken on. whataes appellee was the 
procuring cause of the transaction. Yhe verdict was against 
eppellant and judgment fer $600.00 wos entered thereon after 
& motion for a new trial was overruled. 

Only one question is presented for our consideration, « 
was the verdict clearly against the preponderance of the evidence? 
We think it was. Disregarding contradictory evidence on other 
points that required submission of the case to the jury, the 
following facts stand out either uncontroverted or at least 
supported by a clear preponderance of the evidence. 

The property in question was listed with various 
agents, including appellee and one Geary, for sale or exchange. 
Beth of them had received substentially the same figures and 
terms from Heckel and hed submitted them to appellant and shown 
her his property. To both of them she stated that Hackel's 
price was too high and would not be entertained. Appellee made 
no further efforts to resume negotiations and the record dis- 
Closes nothing in the nature of fraud, misconduct or fault on 
the pert of appeliant thai caused him to abanden further 

efforts. On the other hand, Geary pursued his efforts untii 
they resulted in # change of terms and consum- ation of the 
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deal, one of the chief influences in whieh was his efforts in 


. securing for Heckel a cash purchaser of appellant's property 


if the deal wae made, which the latter made a prerequisite 
thereof, and also efforts in procuring a change to terms that 
appellant was willing to accept. In the face of these facts 
it cannot be said that appellee was the procuring and efficient 
eause of the sale even though he was the first to submit 
terms to appellant, or even though Geary acquired information 
of his attempted negotiations before undertaking to bring the 
parties together on different terms. As said in Bergman v. 
First Swedish B. & L. Asen., 169 I11. App. 329, "it is net the 
broker who first: speaks of the property, but he whe is the 
procuring cause of the sale, be he the first or second to 
engage the attention of the purchaser" that is entitled to 
the commissions. 

We think the judgment should be reversed with a 
finding of fact. 

REVERSED WITH FINDING OF PACT. 
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FINDING OF FACT. 





We find that appellee, Alvin H. Reed, was net 
the precuring and efficient canse of the sale or exchange 
of appellant's preperty in question for which he socks 

in this action to recover commissions and, therefore, 

has no cause of action therefor. 















_— 


; 
+ nity =i ga * hans hook 
om ia ra iat ‘A 

i 


pete * og Soe ray. Bone * riled 
: Pbac ie te oe re 56 Oe ee cid ef 


> 
y+. - ’ F 
5 4 Hy. 1D aps * 

inte aes bike ak A“ reay el ee: 

- ; auth ek 
te hd) sy ‘5 

% } 

4 

Awe 4h } 

aus , Ve 

? 

“s) 


” ‘ Rite it aa 
ee il ie th el 


wpe a 2 


“whore «ik sae sot wlttmwy i 





vay He eed 


es 









131A. 669 





| eRROR TO 

% 

\ MUNICIPAL couRT 
WHITE BAGLE BREWING sheik 


OF CHICAGO, 
& Ccorp., : 
Defendant ‘kn irre 


“ye 


WR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


Plaintiff in error sued defendant in error on its 
guaranty of a lease demising premises consisting of ea lot 
25 x 160 ft., with a twoestory building 25 x 60 ft., fronting 
a street at one end of the lot, and ao cottage partitioned into 
rooms and fronting a street at the other end of the lot, “to 
be used as a saloon, store and dwelling, and for no other 
purpose” for a period of five years from May 1, 1915. The 
defendent interposed the plea of ultra vires, and upon the 
hearing before the court it wes upheld. 

The premises became vacant in April, 1917, «and 
the suit was brought to recover the installments of rent due 
the following first of May and firet of yune. By recognized 
right of assignment different tenants occupied the pronices 
under the lease in which each conducted a saloon, and, in 
addition to bottled beer bought from defendant, sold whiskey, 
wines, draft beer, tobacce and soft drinks bought from others. 
Only a portion of the premises was used for saloon purposes, 
® part of the lower or store floor of the twoestory building. 
The upper story was used for living or rooming purposes and 
the rest of the building and cottage was adapted for such 


purposes slthough one of the later tenants converted the latter 


into a dance or lodge room with « view of helping the saloon 
business ° 
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While each of the tenants verbelly agreed to, and did 
buy bottled beer from defendant, but not exclusively, the 
arrangement seems to have been a mere voluntary one on their 
part which could be terminated at any time without incurring any 
obligation to defendant. 

Defendant wes chartered "to engage in the manufacture 
and sale of lager beer and other fermented liquors", end the 
question presented is whether the execution of such guaranty 
by its president, was, under such circumstances within the 
implied powers of the corporation. 

It was said in Pritze v. Equitable B. & L. Society, 
186 Ill. 183: 

“By implied power is meant one that is directly 

end immediately appropriate tp the execution of the 


apecific power granted, and not one that has slight 
or remote relation to it.” 


In Best Brewing Co. v. Kigssen, 165 id. 37, the court said: 
*Whet is ond what is not too remote must be 
determined according to the facts of each caseo 
The rule hae been stated to be: In exercising 
powers conferred by ite charter, a corporation ‘may 
adept any proper and convenient means tending directly 
to their accomplishment, and not amounting to the 
trensaction of a separate, unauthorized business.'" 
Applying these doctrines the court upheld the plea of ultra 
Mires in U. 3. Brewing Go. v. Dolese & Shepard, 259 id. 274, 
where in order to promote the sale of its beer the Brewing 
Company agreed to erect for and lease from the Dolese & Shepard 
Co., a building to be used as » boarding house and saloon. The 
court said that “more than three-fourths of the building and 
all of the investment for its construction wes for boarding 
house purposes, which was a business plaintiff had no power, 
either express or implied, to engage in.® 
The facts in the instant ease are somewhat analogous 
in that only a small part of the premises was devoted to saloon 


purposes and the rest was constructed for, and contemplated to 















hih bee ,O¢ Meevge elleduay ademnms arn oe Meas ait 
ed? invinuloxa: aon dud ,tiabneted | ore an s304 

siod? WO ono qustentey dan 2 mood ova of ammee rome 
eas pabrasg nk susdhiy ests gun ita hogeubened od Shue aad 


Moxy Ree sft ™ 
ezuinstonam éxS nk sgapme ov “Lao 
edd dee ,“exourrs be dnewtnt sorte: how thed to 
Veneta, dow to ao kinpoee axe’ smelter Fuh hate 
odd wbdtiw upoins eourpcty aie dees ages ‘ 
suiaiogs 98 abana pa RE 


4: ge Mateeegt te wi we 


“ib oh Jas? a0 trace sk teweq & 
cori sayptos donna suoans oft o¢ J 
RoE Set eee 


thiae suse sd , VE «bs us cma «7 
ty 


od tam eotecx 94a eh wh le oe ctl 
Beep eta i dor Sing \ gatleenee 2 


. 

















Ri 
v. 
A 


atheaiesexe xf o@¢ hetage need aad ¢@ ton 
wa’ aeitesoqrey a hte 622 Ue: ‘ ro: 
Usooith 9 aimen Sueldavare has | yor oh 3 


ads af Weis Paes, garee bee 
** enaniaod bey by od tamenns edaraqes & xe wo ; 


aitiy te sete ost bhosdgu sumo att comtutood suede, a? 
OTR BE GOS boweeas B Sebkes .¥ 92, nakwow »2 I at | 
Suibwont et wad sei te sien nels ofemnne of sobte | a 
tusgete £ defo! eat mort seaat ae rot. toase ea bose an a 
oft ,aneioe Sux sattid aghiuacd @ as bea of os anthihed a 
bus petbiiwd ext to etesvot-sonle watt oxem® ‘nats bias hae 
‘itiaeyd tet oo ewisoutsunave sti «et 3 mse aovand Pe! ee i, 
eioved om Sad Tileatete seentend 4 aan aay ba 
*,a2 egene 42 bo thgnt 10 acprexe eadtte 
nub yecam tatwomos atm caxs saute ene nt atoet ont Beh! DIES 
moolan a¥ Mesoves saw peolset¢ ad? Yo dean A came 6 wos sats a 


~ | ee 


og SoteLamedioo hag ,«et betowutenss ade Same ar nae 








ogee 


be used either for store or dwelling purposes, uses outside 
the scope of defendant's business. If used for such purvoses 
alone, as they might be if the tenant ceased to conduct a 
Saloon teerein, the guaranty could not reasonably be regarded 
as adapted to further the oiieane for which defendant was 
organized. It was too remote from its general purposes. If 
eny tenant saw fit (as ultimately was the case) te abandon 
his lease defendant hed neither any recourse against him nor 
right to possession of the premises, but under the terms of 
the guaranty would be liable for a term of years upon the 
covenants to pay rent, even though the premises were used 
merely for a store or dwelling purposes. the case at bar is 
unlike some cases cited by plaintiff in error where the 
guaranty was executed in consideration of an enforceable 
promise to buy the guarantor's beer under circumstances 
calculated to promote its legitimate business, We think the 
court was correct in holding under the circumstances that 
the contract of guaranty was ultra vires and not reasonably 
Calculated of itself to promote the Brewery's business, 
APYIRMED. 
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Bs previously directed Beery not to use nis own automobile in 





Appelice, } 


APPRAL FROR 
CIRCUIT CoURT, 
coox couNTY, 


Meet Regse! anne Mena Mg” Magen Wome iene! Wisse Sine 





WR. JUSTICH BAHEES PRLIVERKD THE GPINION OF THE couST, 


the judgment appealed from wae entered en & vere 
diet for $7500.c0 agninet ngck ions {eele defendant at trial) 
in @ persons) injury case brought by appellee, and the sein 
question presented and argued is whether the evidence var- 
Yanted finding defendant liable for the negligence of ane 
of its eapleyes under the circumstances of the case. 

These seem to be uncontroverted facts; 

defendant ie the preducer ef motion pictures, 
haying = studio and factory in Chicago. One leery was in 
ite ewploy tc direct end superintend their preduction. 
Often the scenes were inid and the pictures taken outside 
ef Chiceage. Gi such oceasions Beery and other eapleyes of 
the defendant under his direction went te the pleee of 
production by automobiles usually furnished and hired by 
defendant, “mn the cecasion in questieon he was using and 
driving his own sutemebile and negligently ran inte 
pimintiff and injured him, While so driving he was leading 
the way for other automobiles carrying defendant's employes 
te the place where he was to direct the preduction of & 
picture. wpefendant, threugh its president and sanager, had 
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ite businesr and to remove therefrom the word “Sesenay*. Beery 
disregerded the instruction, and the question arises whether 
at the time of the accident it ean be said that he was not 
acting within the scope of his exploywent, because driving 

his own aniemebile centrary to the master's instructions, 

It is urged by appellant that the record dees not 
affirmatively ahow that defendant was cherged with knowledge 
that Beery used or was going to use his automobile on such 
océasion, or that it even impliedly assented thereto, and that 
on that oecavion Beery did not start from defendant's plent 
but from some other point outside of it, where he wae joined 
by defendant's other employes, «ho started from the plant but 
whom he led te the point of destinetion. We regard none of 
theese pointes as controlling. rom whatever plece he started 
and whether or not defendant kmew of the methed he teok te 
reach hia destination it wae certainly within the scope of his 
employment to take the trip, and in accordance with defendant's 
plen to go by sutomebile, whether his or another's, er he or 
somebody elae drove it. The real question seems to be whether 
the fact that he disobeyed his raster's directions in driving 
his ow ear removed him for the time being out of the sphere 
of his employment. ‘The doctrine on this subject is summarized 
in Gyo. Vol. 26, p. 1555, as follows; 

The fact that a servant, while engaged on 

snsterts instructions, dees net, ef itself, maxe 


the act outside of the scope of the servant's 


“ren ory go ag to absolve the master of 
liability. Likewise « particular act of the 


servant's may be within the seope of his erployment, 
although it violates the express instructions or 
orders of the master." 
{See nleo Shearman and Reéfield on Negligence, 6th Sd. Vol. 1, 
See. 146; Cooley on Torte, Student's Bd. p. 492; Consolidated 


ice Machine Co. v. Keifer, 154 [11. 481 and authorities there 
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cited; Toledo Yab. & West. By. Co. v. Harmon, 47 I11. 298.) 
It was enid in Keody v. Howe, 72 TLl. 153 « 
"If the tort is committed by the agent in 
the course of his ewployment, while pursuing the 
business of hie principsi, and ie net o willful 
d ure from such employment and business, the 
principal ia liable, although done without his 
knowledge.” 
We think the jury were warranted in finding that 
Beery, theugh driving contrary to his master's direction, was 
nevertheless acting within the sphere of his employment and 
that the rule ef respondent superior applies, 
Wheat we have said dispenses with the necessity 
ef considering the refusal of the court to direct a verdict 
for éefendant om ite motion. (mquestionably there was 
evidence tending to support plaintiff's case thet required 
its submission to the jury. The judgment will be affirmed, 
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PROPLE OF THS STATE 
ILLINOIS, 

Defendant \in Error, 
| WUNICIPAL county 


OF CHICaGo. 


TE. 


H. CLIFTON JcHusoON \ 
Plaintirt in % 


WR. JUSTICE BARNES DELIVORED THE OPINION OF THE COURT. 


The only questien involved in thia record is whether 
of not the evidence was suffisient to support the finding of 
gulit under an informetion charging plaintiff in errer with 
contributing te ths delinquency of the prosecuting witness, a 
girl 16 ysurs of age. The ease was hoard defore the court 
without «2 jury, smd we are not persuaded eldiher by the 
argument or evidence, which we have Garelully reviewed, that 
we should change the court's finding. Aas might be expected 
im such « case, the «evidence is conflicting, but we think 
the teutimeny of the prosecuting witness is neither unreasonable 
Ror improbabie, and that defendant's letter to her written 
after the acis ccupiained of, tends strongly to corroborate 
her version of the facts, if the court saw fit not to accept 
defendant's cxpiciation of it. it is o case which depended 
mich uptn the credibility of the witnesses, for the determination 
of whieh the trial juége possessed advantages that do net 
acctmpany a Gry record of the evidence. We think it unnecessary 
te enter inte an snalysis of the cenfiicting testimony in 
order to justify the ccurt's sindten dons jhe judgment wiil 
be affirmed, — 

AVP ERMED. 
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AL3S1.A. 670 


WILLIAM J. DEVINE, 
! APPEAL YROM 







MUNICIPAL COURT 
vs. 


OF CHICAGO, 


Ss 


i 


& 


ABRAHAM J. VAN miGuis, } 
, ippellee, 


UR. JUSTICE BARNES DELIVERED THR OPINION OF THE COURT. 


Appellant brought suit to recover damages to his 
automobile caused by a collision with appellee's. The case 
was tried without a jury and the court found that both 
parties were negligent. We concur in the finding. The 
evidence showed that both parties were driving at an 
wilawful rate of speed and that hed either one of them kept 
within the speed limite there would probably have been no 
collision. The street was covered with ice which was more 
or less rutty om the outsides of the street and smooth in 
ites center. Appellant's car was going south at a speed of 
about 18 to 20 miles an hour ond appellee's north st a speed 
ef 10 to 15 miles according to the driver, and nearer 30 
miles according to the driver of appellant's cer. Appeliee's 
car had skid chains on the reer wheels and appellant's did not. 
The evidence tended to show that appellant's ear, as it 
appreached, was skidding on the icy street, and that appellee's 
chauffeur, on noticing the fact, put on his brake to avoid a 
denatbie collision, when his car struck a rut and also skidded, 
swinging it to the opposite side of the street. Appellant's 
Gar slowed down to a speed of from 14 to 15 miles an hour st 


the time of the collision, the driver fearing to put on his 
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brakes lest hie car too would skid. Under such circumstances 
we think the court's finding was correct. Mach of the parties 
was bound te exereise ordinary and reasonable care to keep his 
Car under control so as to avoid a collision with the other, 
especialiy at a time when the condition of the street rendered 
@ collision more or less probable if when driving at a high 
rate of speed hie attempted to use Ris brake. The judgment 
will be affirmed. 

AFFIRMED. 
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; Piaintifrs in Error, 





CIRCUIT cern? oF 


X 

A ha 
vs. \ f COOK courry. . 
ROKA HILY et al., ‘ f ¥ 
Defendanta in n'Rrror. ; 
"oneet if 
if 
MR. JUSTICY WATCHATT PRLIVERSD YER CEINION CF OME COURT. M 


Pleintiffs in errer seek to reverse a decree of the a | 
Cireuit Court of Cook County which diemiesed their bili in | 3 
Ghencery to set aside the will of Auguste Klein. They are the fi | 
Gaughtere of said Auguetea and in their bill charge that she YBa 
Lecked mental capacity to make the will amd that she wae unduly” — 
influenced to make it by defendants in error Reka Hilt and her 
husbend, Peter Hilt. ¥ 

Auguste Klein died July 3, 1915, leaving her sur- / ig 
Viving besides complsinants, her husband, Mathins Klein, and a 
her daughters Kosa Klein, Bertha Bruckmer and Reka Hilt. The 
will in question wae executed by her May 27, 1914. It was 
admitted to probete in the Prebate Court of Cook Ceunty 
September 15, 1915. It disposed of an estate of about $10,000. 
Yhe Circuit Court according to the usual practice first heard 
the testimony of the proponents of the will, then that of the 
Contestants. At the conclusion of the evidenee for the 





contestants the court instructed the jury te find the issues 
for the proponents of the will. This instruction together 
with the refusal to receive evidence offered are the principal 
a tere urged as error. 

While the bili alleged mental incapacity, there | 
no proof whatever of it, end we do not understand that \, 


hen, 
“4 
¥ 


+. 

is 

y. 

ia 

ee 

c f 

my rs oti 

’ ne ‘\ \ Te 

mr | YS 

; \ ~. ; a4 May . - 
X =. 






Bg O89 1.18 




















of ieaeas 
PEIN, Cal + Gi 
“tS Le 
‘f 
we ots ve t , 


Bate at 4 foarte. oe ‘ ; 3 a tint 


“pat 2) eordeh. 4 noweye-r a an sen a) gare: 
Pe abe aan setassiote okie nga foal ; 






mit bow ate pee ne iba ac) ; ant aaa 


. Liha Sms, OEE ik orgs. mk sonsiaw tas et nt mim + 


Satta. yt ‘jainvec: re a hee bent nave storey 
h, Sine yntodd vad riratt Poata st wait: nth Sete, : | 
CME otha Deh Ons qo sees: ateras nigh onan | 
ely OR oyslar ft yet weit Ef Dadimore: new “i 2 

Naa MoD “ter” Hehteeed peace wets at asedory of hi 


eee head: te academe ee th renee * yee eh 4 


a 
an 


ads. <o3 abuvtkhts ot? te 10} can > cote ang. ta. 
weveks ods takt of yxbklh, ene pedo send Thao |, ail 
vonlevnod nedivuntcak abet  .ttiw add te warenen, F 
AAUROMETS AP ors ODTA TRO apABhive evtvaey Oe hamarter: ots i 
orks Ba bone exsstnn | 

SISO) Atiloaussat invows pegetie itd et re ae 
 & cuit Sietevehow Jon wb. om tine 125 To coven t9eg om ame 


‘~ 


hy on 
| —— eee 


‘Gg 





ART eT RS oth ee 


As Stated in Het Vv. Searcy, 278 i211. 121, “The 
motion to direct m verdict presented the question whether there 
was any evidence, considered in its most faversble cepect, aided 
by eli rensenable inferences which might be drawn therefrom, 
fairly tending to prove the issues.” In considering that 
evidence the contestants are entitled to the benefit of all 

the evidence in their favor introduced by beth parties. Lkoyd 
¥. Rush, 273 Ill. 489; Yeus v. Yess, 255 Ill. 414. ‘he evidence 
received and offered tended to establish in behalf of contestants 
these facts: The testatrix at the time of the execution of the 
will was about 72 years of age. About two weeks pricr thereto 
ehe in company with Peter Hilt, who was her son-in-lew, snd his 
wife, went to the office of the Commercial Rank at Blue Island. 
There she met and talked with Christian Krueger, the cashier. 
Krueger at that time was negotiating with the Hilts with a view 
to selling them certain property. He called on them at their 
home with reference thereto and there became acquainted with the 
testatrix. then the testatrix called upon Krueger, Peter Hilt 
told him that she had some businese she wanted to transact with 
him. She then seid to him that she had meade a will whieh she 
wished to change on account of a mistake in one word. She had 
described a person named in it ae a nieee, who was in fact a 
grenddsughter. Krueger told her that if she would bring it up 
he would redraw it for her. Some six or seven days later the 
testatrix came to his office alone. He had hie stenographer 
redraw the will, making this correction. She took away beth the 
old and the new wills end on the next day or evening came back 
and told Krueger thet she had looked it over and that she was 
satisfied with it. He then called in the witnesses to attest 
it. 

At thie time she wae living with Peter Hilt and his 
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_ wife. Prier thereto she owned » farm ond operated it. Upon 





going to live with the Hilts she sold this farm to Cook County. 
the negotiations with the County Commissionera which extended 
over some two or three yeers were in part conducted by Peter Hilt, 
who was present with the teatetrix and her husband at almost ell 
the negotiations. 

The evidence tends to ehow that the testatrix felt 
under grent obligotions to the Hilts. She seid at one time 
if she did not have her two deughters, Yeko Hilt ond Rosa Klein, 
she would have to starve sometimes; that but for them ashe would 
have suffered sometimes for hunger and not have anything to wear. 
The evidence alae showed thet for the last two or three years of 
her life she was seriously sick me good bit of the time and under 
the doctor's care mout of it. 

In addition to these established facts, the contestanta 
offered to show by the testimony of one Zacharias, that on 
Vebrusry 12, 1914, Peter Hilt deposited in the Commercial Benk 
§825.CO of the money of testatrix which whe hed draw from the 
National Bank of the Nepublic on the preceding day and given 
inte the possession of Peter Hilt, ond thet he was present. with 
the testatrix when the money was drawn out. That this money was 


not inventoried in the estate of sugueta Flein until after 


citation proceedings in the Probate Court. They further offered 

to show that complainants worked upon the farm and contributed 

their shares toward the accumulation of the property. That they 

performed the household and menual labor on the farm during 

their youth and until they were married snd moved awny. 
Contestants further calied Peter Hilt as « witness 

and offered to shew by him that the will in question was draw 

by an attorney retained by said witness and under his direction; 


also the transection of February 12, 1914, as above set forth. 
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They further offered to show by Peter aud other 
witnesses that on Mareh 30, 1914, the testatrix signed in 
Peter Hilt's house, twe typewritten instruments waich were 
prepared sat the instance of Peter Wilt, whereby the testatrix 
purported te give $2000 each to Reka Hilt and Resa Flein; that 
theee inutruments were executed in Peter Hilt's presence 
and the money there hsnded over to Reka Hilt and Rosa Klein. 
They further offered to show thut on the day of the death of 
testatrix, Peter Hilt engaged in = fistic mcounter with the 
husband of the testatrix who thereafter ceased to Live with, 
or be cared fer by the said Peter Hilt. They aiso offered to 
show thet Peter took an active pert in the sale of testatrix's 
farm to the County. 

Cojections were maie ts the evidence offered in 
behalf of contestants and in each case suvtained by the court. 
If it had been admitted and considered in its most favorabie 
aspect for contestants and aided by all reasenable inferences 
we do not think it could reasonably be said to fairly tend to 
prove the issues in favor of contestants. 

The execution of the will at the bank in Blue Island 
was shown to be solely for the purpose of correcting an error 
in the name of a single beneficiery. It did not change the 
distribution to be made. ‘hen the previous will was executed, 
or under what circumstances, there is no evidence in the 
record, nor is there any attenpt or of fer to shew that the 
matters and things which contestants desired te prove, had 
any connection whatever with the execution of the prior will, 
or the distribution to be made under either of them. 

As was said in Thompson v. Bennett, 194 11i. 57, 
"Undue influence, which will justify the setiing sside of « 


will, mist be such os to deprive the testator of his or her 
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free agency.” And in Moriarity v. Palmer, 286 Ill. 9¢, it 4s 
eaid it nlso must “he directly connected with the exeeution of 
the will and be operetive when it is wade.“ 

Peter Hilt wes nemed as the exeeuter of the will end 
trustee of the estate, and appellent erques thot the facts bring 
the case within the rule laid dewn in Gum v. Beep, 275 I). 503, 
and Teter v. Spooner, 279 Ill. 39, to the effect that "there a 
fiduciary relation exists between the testator end a devinee 
who receives « subetantiel bemefit from the will, sand where the 
testata is the dependent, and the deviase the dominant party, 
end the testator therefore raposes trust and confidence in the 
devisee, * # © and where the will is written or ite preparation 
preeured by thet beneficiery, proof of these facts establishes 
prima facie the charge that ‘he execution of the will war the 
result of undue influence exercised by that beneficiary, oné : 
this proof, standing alone and indisouted by other proof, 
entitles contestants to a verdict.* 

We think the proof reesived and offered falls short 
of establishing such fiduciary relationship; that it alse 
fails to establish that testatrix wns the dependent end Peter 
Hilt the dominant party, that it aleo fails to establish that 
the will wee written by, or ite preparation procured by him. 
The evidence was wholly insufficient to establish facts from 
which # jury might reasonably find that the will war net the 
will of the teatatrix, 

The decree will be affirmed. 
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‘ Appellee, 
APPBAL FROM 
VB. \ MUNICIPAL COURT 
OF CHICAGO, 
CAREY BRICK commen, 
@ corporation, ) 
4 Appel, br 


MR. JUSTICE MATCH TT DELIVERED THE OPINION OF THE COURT. 


Appellant was sued for money had and received on 
account of on alleged overcharge on brick furnished by it 
for the construction of three flat buildings. ‘The court 
found for the plaintiff in the eum of $190.00 and entered 
Judgment. 

The materiel facts are that in the year 1916, 
plaintiff, appellee, omed three lots which he desired to 
improve. To that end he obtained a loan thereon from the 
American Bond and Mortgage “Sompany, the proceeds of which 
were left with the company for disbursement by it as the — 
building progressed. He also made e general contract with 
one Iverson to erect these buildings. On August 31, 1916, 
Iverson filed with the loan company an affidevit which pur- 
ported to set forth the names of all firms er persons with 
whom he had made subcontracts for labor or material. Therein 
he included the name of appellant company a heving a sub- 
contract to furnish common brick to the amount of 1250.00. 
& few days thereafter the plaintiff and the contractor went 
te the office of the defendant company end made arrang ements 
to have the brick furnished at the price of $7.00 per 
thousand. ‘The bricks were ordered by the contractor in his 
Own name and he at that time stated to the manager of appellant 


that he would set aside from the loan $410.00 for each building 


at 


/ 


Creo yet” Ris as hal Vere : Rt Ok A 
















I MEE DS ERG He 
ppcoreretrienepet 7: : 
frie O4T eyatethet soft com to bok “sida 
pistes’ ban, 60,082 Remo ait ak FE 


(Ate thee Kd tek Gry’ oxen ‘bene’ Had 
ob Rokbend na antity adel ooxds Damme , 
eit mov moonedd meet 2 beakasde ad bike tate 6 
sober to abomtong st jqainqaod egeusvett ‘no. dan 
als om 2d uf Howhbanivtars wo Yanguen net shy 
Aghw toexsino detomy a shen tebe oh .bem SHOT 2 
240L fE Fasynd oO .agABbERed eabdd Seow ed monkey 
rug otdw dhvedt tte ne yetqmod and. ade athe botit . 
ithw enmperoy Yo amt? {Le Yo. vom ord. site tox er i 
nburek? .intvbsin do nodal <b% dtbardapedee Whee “bind we . 
“due a golyar ex Yoogdes duatleqen 9 quak eek: bab fou 2 
OO. REEL Re fawome ont of Xokad. evamien dake? oy o 
tere wedosidno wit ban 2tédabatg wid. xed tenveds aa athe 
atnowe snouts chen bee Yoaques Inehestebh ent to vate nad et = 
sod Of.9% Yo cplitg off du Dolebadt' sobed ont ovait of 
eta wh xolgertace ext vd bovebve exew tfoiad of damned 


drsiieqgs Ye te g5nen vot 02 totes mikt tad? oa of baa emake oO 
arth Lied ihéun: ai 00, 00b6.ne0t: end dah wehea sea tea 


Se - S 





=2e 


to the eredit of the brick company; that he didn't think it 
would run that such, but would set aside sufficient so that 
nothing would be short, and further stated thet the orders for 
the money would be signed by the plaintiff as the bricke were 
delivered. Thereafter on Geptewber 12th, 18th and Getober 6th 
respectively, plaintiff gave three written orders to the loan 
company to pay the defendant the aggregate sum of %1250.°° on 
account of brick furnished, and charge the same to the proceeds 
of the loan in its hends. ‘The defendant cashed these orders 
and receipted for the payment in writing on the beek of the 
orders, agreeing to waive all its liens. 

Appellant, contending this evidence was insufficient 
te prove the overcharge, oveked the court to find as a fact 
that the 9190.00 sued for was received by defendant for a good 
and valuable consideration. It further requested the court to 
hold as a fact that the money received by the defendant eas the 
money of iverson, the general contractor, and not the money of 
the plaintiff. The evidence tends to show that an excess pay- 
ment was made to the amount for which Judgment wes entered. The 
proof, we think, wes prima facie sufficient to establish this 
fact. It was not contradicted. the evidence by which it 
might have been contradicted, if untrue, wee in the possession 
of the defendant. We cannet say the findings ef the court as 
to facte are against the weight ef the evidence. 

Appellant also submitted preporitions of law by which 
the court was requested to hold thet the facts showed an 
equitable aswsignment by the general contracter with the 
knowledge and appreval of the ower of the money which should 
become due the general contractor under his contract. The 
court refused to so hold. We think the court did not err. 

It is said in Pomeroy's Eqity Jurisprudence, 4th dition, 


Vol. 35, pages 5084-5, "What shall amount to the present 
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appropriation which constitutes en equitable assignment, 
is a question of intention te be gathered from all the 
lenguege construed in the light of the surrounding cir+ 
cumetences.” We do not find in the fects in thie reéerd 
anything whieh indicates the intention of the plaintiff, 
who was the owner of the funds in the hends of the loan 
company, to part with his title to these funds, or surrender 
the control thereof te the centractor. the contrary as 
ageinet the contractor he retained the absolute control of 
them. There wae not therefore an equitable assignment. 
Hewel) v. Grant Locomotive Yorks, 50 Ill. App. 611; Zyman 
v. Snyder, 122 111. 99; Mathison v. Magnuson, 226 Ili. 368. 

Wor wae it necessary as appellant suppeses that 
privity of contract should exist between plaintiff and 
defendent to enable plaintiff to maintain an action for 
money had and received. Highway Commissioners v. Bloomington, 
253 Ili. 173. 

The judgment of the Municipal Court will be 
affirmed. 

AYYIRMED. 
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iN RS PATETICN oY 
C. c. uIY *e receiver, 
Appellee, APPRAL YACM 
\ SUPERIOR COURT, 
Vie 


% 


SARURL IDL IWSKE, ppetiant; / | 


Bk. JUSTO’ MATCHETT DELIVERED THe OPINLON OF THX CounT. 


This is an appeal by Samuel Hidlineky from an order 
of the Superior Court of Cock Cowty by which one Clement ¢. 
Witchell, receiver, dunia 7 from him the gum of $356.00, 
for rent from Hovember let/te October Slat, 1917, of certain 
premises of which Mitchell was receiver. The promises had 
heen conveyed to a truetee for the purpose of seouring an 
indebtedness represented by premisvery notes. The conveyance 


' gmeluded the rents, issues and profits. The deed of conveyance 


was recorded prior to eppellent's entry upon the premises. A 
bili to foreclose the trust deed was filed on May 12, 1916. 

Mm July 16, 1916, by amendment, appellant was mede a def ondent 
to the bill ae tenant in possession. On Septavber 12, 1916, 
he was defaulted upon personal eorvice. On Cateber 24, 1916, 
appellee was appointed receiver ef the premises. In the 

erder by which he wae appointed, the court directed *that the 
tenents pay te the said receiver the waual and customary rents 
for the epartments ocoupiod by them, and that said receiver 
have authority to rent any spartment now er hereafter becoming 
Vacant ot the usual and customary rental therefor." 
Jemuery 15, 1917, a deficiency dearee wou entered. The petition 
of the receiver wae filed Kovember 30, 1917. 


Appellant by way of defense set up ao a fact that 
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he had paid hia rent to one Jol Nubin, who wan the owner of 
the premises pricy to the filing of the bili; that he hed 
ah egreement with said Awoin whereby his rent wp to and 
Ancluding the lth day cf November, 1917, should be paid by 
giving credit on certain debte and wu tuad accounts between 
hip ond Rubin. Some testimony was offered and reeeived to 
this effect. “hether the court found the foet proved from 
the evidence does not appemr from the regerd. It is parkhape 
immaterial ao we cannet assent to appellant's contentions 
that there wee no relationship of iendierd and tenant existing 
between him end the receiver; that he never attorned to the 
receiver snd that the receiver, therefore, could not maintein 
on atticn ageinst him for the ace and eccupation of the 
premizen, 

Theres might be merit to these conteunticres of 
appéiiant if ha had a9% been made a party to the proceeding 
te foratiece., He was, lswever, made a party to that proceed 
ing. Personal sorvice was hud upon him. The bill of complaint 
set up the fects <e te the conveyunes by the trust deed of the 
premiers end the rente, issues and prefite thereof, and prayed 
for the sppeintment cf a receiver of thew. In that procesding 
to whick appellant wee o party he, by an order entered oe this 
eourt suet presume upon duc aatice, woe directed te pay the 
rent t® the reesiver. He did net appeal from thie order. He 
did aot object to it as far aw the record shows. It ia true 
ae aopellent ooateads that there was ne privity between 
appellact and tne receiver pricy ta that time, but the court 
had power to compel him se a ‘tonant in pesseesion te ettorn 
to the recedver. Vondyatt v. Connedi, 56 Lil. App. 475, 
and Stephen v. Redbling, <f& 112. App. 5&2. We think the order 
tO pay the rent te the resolver emcuntad te o direction to 



























he tome af? sow shy sat (0: 900 08 dm alt bh al 
hod as tare eee he ee ee reste 
bus OF Gh teoe ahh yCowuse mba fe ~ saith 
cd bpm od bLwode TERS imsiee vos ab ao at ah 
seemed atouov0e Laxtim tun abdeh mhasees me t 
ot berloues fate bize The oay <pecise08 ooR ones «ake uit, 
ouNe havens t60% ont true’ swsos itd idee . : : 
aquiieoy BL FE \orowen ond mos tae gqn Son’ BaDk | ono 
Sahat eno c'tasiiongn 08 tubule deine ox 6a 
waddedes taaned ths dueinaed Ye as Nigh Bes 
en? oF Ovawatio sive od Snustd on ad 7 


atataian tom hiveo eve toned? | rovvnenos, oat tu) baa 
wit te sodtageree nae oat welt 309 ake 











as ae oe i 


Ape o 

2e am ewwsaee enettt ag trae, ee yn saan ” 

Pthosorcery oft 01 yrtag © shee eid tou ea 

shosmexe Vaud of Line # oben ,tevewid han, oe : 

tutaiqaes.%o ified wcft mil sume bet ay MOLDS: re sr | 
bor Yo Boob Lats oF XH omarion wf ad as eben 4 “s 

Dayetg dae ord) eediovy bom wouwed dies oar ow 

Ko 


gnbtessouq duds at mode 20 wrzeesd a » samasatvass od 
wid? ¢¢ dexeeae tebxo aa Yt .od Glasto axe tani Loyge f 


Sk 


% =a 
aa sf 


omy “eq 62 Lesgerkh saw yeoties amb neyy sammenq 4 pact, | 
at .tebro aids amet Saogqe tom bib ON saviower ond t "s 

eur? a2 2% .wende Suo0es ont OF Sut as #2 of tvetee 0p 7 

geewded Yivite ov wow wins fads bhava : wttomaae 

erage off Jud .wmdd dads 62 todue rovknesn af std bmn £4 

mMiol?s 62 gsGivevveeg of Janmad ‘B a6 adc Loguno os eg: - 


a ee ety i ; 
(90> .0@h 4X 80 ,thogmod »¥ geeemoey swvioooe ont ot , 


Zebeta o42 Anis of . ke o@ae «Stk Bb perre crs ie ¥ soins, bam 


OF eedsoordh 9 of dodtnwons moviouon vst 09 Jume elt WuR OP 


Ua | ta 
FA Ba . 





é r 
opt? : cy 
= Yaa p . Aah, 


; 


Mabe an: bee hu eee eee 
vigllgkes 22) ne Yoel 


appelient te attorn to him aad thot by remaining in poesession — 
of the preaises thereafter, appellant reecgnised the title of 
the receiver and ty implication agrecd te hold water such 
titls. The relation of lundlerd and tensat was, therefore, 
estublished «nd ha became Liuble to pay the reasonable rental 
Value of the premiese. It is aot tlaimed that tae amount 
recoversd iy unraseouable. 

The dearge of the Juperios Court will we affdemad, 

APPEARED « 
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fiostl.A. 670 
APPEAL FROM 


MUNICIPAL CCURT 
OF CHICAGO. 


BR. JUSTICE MATCHETT DELIVEARD THE OPIVICE OF THS COURT. 


Appellants were plaintiffa below and sued appellee 
Glaiming that they hed made a contract with it for the pure 
chase of an automobile for the sum of $590.90; that it was 
agreed that upon the payment of *100,00, the sutomobile should 
be delivered to the plaintiffs or to whomsoever they dirceted, 
the balance to be paid in monthly inetallments; that plain- 
tiffs meade « totnl payment of $115.00 thereon and demanded the 
delivery ef the sutemotile which war refused; that they 
thereupon demanded the return of the money paid under their 
contract which was also refused. The suit wes to recover the 
$115.00 paid. The affidavit of merits stated "the defendant 
is not guilty of any of the matters and things alleged in 
said statement of claim and thet the defendant is not indebted 
te plaintiff in eny sum whatever." 

Plaintiffs testified to facts tending to show the 
purchase of the sutomobile under tho terms of an oral contract 
made with one Hinman, an agent of defendant by wich the 
automobile was to be delivered upon the payment of $100.09. 
By way of defense the defendant produced and offered in 
evidence a written contract made June 27, 1917, for the 
purchase of the automobile in question signed by appellant, 
Garuthers, slone. The written contract stated that one-half 
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of the total purchase price was to be paid before the car would 
be delivered. Plaintiffs objected to the introduction of the 
written contract in evidence claiming thet 1t was not admissible 
under the rules of the YWanicipal Court. The admission of thie 
contract is the principsi error that is urged here. If the 
contract was admissible, it is clear plaintiffs could not yocever 
because the oral conversations te which they testified could not 
be perwitiecd to very the terms of the written contract. 

The rules of the Municipal Ccurt are mate a part of 
the record. As the action was fer the recovery of money only, 
we think rule 18 is the one woich must be applied. ‘Yhe gist 
of thet rule is that the affidevit of merits shall specify the 
nature of the defense “in such manner as to reasonably inform 
the plaintiff of the defense which wili be interposed at the 
trisi.” Yhe affidavit of merits in this case is far from 
@ model, It ettempits te interpose & plea appropriate to an 
aetion in tert te e statement of claim whieh is in the nature 
of an action on a contract. The reeord, however, does not 
show e metion to strike it and in apite of fis defects we 
think it did net Leave pinintiffe in ignorance of the defense 
to be interposed. The defense sat up raised an issue of fact 
arising out of the statement of claim. The written contract 
produced covered the subject matter of the alleged verbal one. 
It was a part of the same transaction. It wae admissible te 
impeach the testimony of plaintiffs ase to the terms of that 
contract. We think plaintiffs could uot be in ignorance that 
this defense might be interposed at the trial, that the court 
did not err in admitting the written contract in evidence, and 
thet it conclusively appeared therefrom that the plsintiffs 
could not recover. 

The judgment will therefore he affirmed. 

AFFIRMED, 
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WR. JUSTICE MAT DELIVERED THE OPINION OF THK COURT. 


Appellee, plaintiff, sued the defendant, appellant, 
Claiming damages for the defendant's failure to deliver butter 
Under the following contract; 


"Mountain Grove, Missouri, 
Yarch l4th, 1917. 


Lepmen & Seggie, Chicago, Tliineia, 
Gentlemen; 
Wa hereby confirm our sale to you and 

purchase from us, of three cars of our Wo, 1 

Sut tter, to score 87 pelats or better, the scoring 
to be done by Mr. A. H. Rohol, delivery to be made 
at seller*’s option in June, 1917, at 23) conte 
ff. Oo. be Chieage. This agreement mode in duplicate 
and signed by both parties constitutes a contract. 
(Signed) Mountain Greve Creamery Company, 

H, W. Jensen. 

Lepman © Veggie. 

Ae He. Rohol,.* 

The éefendent wrote with reference to the contract 
saying, "If you would consider o reasonable brokerage and eancel 
the sale we would be glad to hear from you." To #sich plaintiff 
replied in effeot, thet aw it had been stated at the time of 
the sale the butter wes then sold at an advance of ~ cent and 
the purchaser was demanding delivery, plaintiff would expect 
defendant to deliver as per agreement. On May 19, 1917, 
defendant wrote plaintiff thet it would be impossible to 
deliver the butter at the price named in the contract on 


account of war conditions, On June 28, 1917, the plaintiff — 
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telegraphed defendant demanding delivery. 

The plaintiff upon the trial offered, and the court 
over objection of the defendant received, testimony tending to 
show that in the butter trade in the city of Chicago in June, 
1917, in the absence of a provision fixing the amount in the 
contract, a carload of butter was universally considered and 
taken for granted to contain 300 tubs of at least 60 pounds to 
the tub, that the words "delivered by him at seller's option in 
June, 1917" at that time and place had a special significance 
which was that the seller had the privilege of delivering from 
the lst of June up to the last day of the month, that the market 
price of the butter called for by the contract in Chicago on 
June 30th, 1917, was 35} cents per pound. 

Appellant contends that it was error for the court 
to receive evidence as to the customs of the trade in Chicago, 
the meaning of the trade terms there etc., because the contract 
was made in Missouri. It insists, therefore, that Missouri 
laws and customs would be controlling. As to the validity of 
the contract the laws of Missouri would control because the 
contract was made there, but since the contract by its terms 
provided that it was to be performed in Chicago, the customs 
of the market of Chicago and the laws of Illinois were in 
contemplation of the parties and must determine the rights of 
the parties in a suit for non=-performance of the contract. 
Defendant was accustomed to deal in the Chicago market. Price 
v. Burns, 101 Ill. App. 418; Abt vy. Am. T. & Sav. Bk., 159 I11, 
467; Samels v. Oliver, 130 111. 79; Bailey v. Bensley, 87 Ill 
559, 





As to the objection that evidence should not have 
been received for the purpose of proving the meaning of the 


phrase in the contract, "delivery to be made at seller's 
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option in June, 1917," we think the plain mesning of that 
phrase, irrespective of any evidence offered to establish the 
fact, is that the selier would have any day in June up to the 
50th to make delivery. The defendant was, therefore, not 
injured by the edmission of that evidence, 

Appéelient next contends that the agreement sued on 
ie merely an option contract in which appellant naveed at ite 
option to sell thers three cars of butter during the month of 
June, 1917. We do not think so. This construction cannot be 
extracted from the plain meening of the words. It is whelly 
inconsistent with the written request of appellant to be 
relensed from its obligation ts deliver and its offer to pay 
the brekerage feos, etec., if plaintiff would release it. The 
promise to buy was a consideration for the promise te cell. 
The contract wee Buiwel. it wee se interpreted by both parties. 
if the meaning of the agreement were doubtful or sbiguous, 
the construction of the parties would prevail. As wae said in 
Bleck v. Knox, 214 Ili. 195, “no extrinsic aid can be more 
valuable.” 

Appellant elso cemplains because the court in 
instructing the jury told it in effect that if the defendant 
was lisbie the mesure of plaintiff's dawages was the difference 
between the contrect price and the market price at the time and 
plece where the butter chouid have been delivered, Appellant 
concedes this toe be the general rule, but urgues that it does 
not apply where, as here, at the time the sale war cade, the 
vendor was informed that a subcontract for resale had been made 
at on advenced price. It argues that in such case the vendee's 
damages are limited to the difference between the contract 
price in the original contract and the contract price on such 
resale. This hes been the rule applied in many cases, some 
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of which are cited by appellant. Carpenter et al. v. First 
Bationsl Bank of Joilet, 119 Ill. 360; Hagen ¢¢ al. v. Rawle, 
145 Ill. App. 545. 

These cases do not hold, however, that the vendee is 
Limited upen breach of Lis contract to ao claim for such damages. 
Gi the contrary be bac hin election to wbandon his subcontract 
ana vo claim, or he may elect to fulfill hiv subcontract, pur- 
chase the geod2 necessary to do vo on the market and recover 
from the vendor the difference between the murket price and the 
price at which the vender agreed te deliver. Benjamin on Sales, 
7th ed. 933, 

Such was the rule in this state prior te the adoption 
of the Uniform Sales Aet, July 1, 1915. Section 67 of that 
Act, tureé's Revised Statutes, Chap. fla, page 2329, provides 
that in an action by a buyer against «a seller for fadling to 
deliver goods where title has not passed “Where there is an 
available market for the goods in question the measure of 
damages in the absence of special circumstances showing proximate 
damages of s greater amount is the differenee between the contract 
price and the market or current price of the gceds at the time 
or times when they ought to have been delivered. *# # © #® ,* 

The instruction conformed to the statute. 

Appellant slso complains that there is no preef that 
pleintiff wee ready and able to receive and pay for the butter 
on June SCth. That proof is net necessery where as in thia case 
the vender has deelared that he will not deliver. North §. 1. & 
KR. Go. v. Warsch, 94 Ill. App. 581. 

The judgment will be affirmed. 

 AFFIREED. 
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Plaintiff, appellee, sued the defendant fer $245.00 
for services allvged te have been rendered as an architect 
in preparing plans, estimates etc. for the conatruction of a 
twoeflat building. fhe statement of claim alleged thet the 
“anid services were rendered as desired by the dcfendant.* 
the defendant in his affidavit of merits alleged by way of 
defenee that the plaintiff had agreed with him to make pisns 
and specifications for a building to be built at a cost not 
to exceed $6500.00; that the plaintiff refused and neglected 
to submit euch plans or «specifications. 

The parties upon trial of the case vy @ jury 
offered evidence tending to sustain their respective 
contentions and at the conclusion of the evidence the court 
instructed the jury to find against the defendant and 
assess the plaintiff's damages at $245.00. There was 
evidence tending to sustain defendant's theory of the case 
and from which we think a jury might have reasonably found 
for him, ‘The instruction was, therefore, erreneous, Devine 
ve Selene, 272 Ili. 179. 

The judgment will be reversed and the cause remanded. 

REVERSED AND REMANDED. 
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APVGAL PROM SUPYRION COURT 


minor, by MICHARL 
Aprellent, 





ve. 


% oF COOK couNTY, 
GITY G¥ CHICAGO, % 


WR, JUSTICN MATCHETT DELIVERED THE OPIvyIOW OF TRE CouNT. 


Appellant, ® minor, by his next friend saed ape 
" pellee, City of Ghicage, in an action on the onse for alleged 
negligence whereby pleintiff while in the exeréise of due care 
«was injured on the 12th day of Noveaber, A, 0. 1913, The decia- 
Yation alleged notice ef the injury to the City as fellows: 
“gna the plaintiff averse that on to-wit, the Lith day of 
May, A. %. 1914, he caused to be served upon the City At- 
4 torney, the Corporation Counsel and the City Clerk of the 
4 City of Chicage, a certain netice in compliance with the 
statute in such eases made and provided notifying the City 
of the pleee of residence of the plaintiff, the date and 
time of the injuries, the cause and place of the injuries 
end the name and addresa of the physician whe attended the 
plaintiff ,* 

Upon trial plaintiff offered in evidence a written 
netice which counsel for defendant adzitted wae duly served 
upon the proper officers, The defendant, hovever, objected te 
the intreduction in evidence of the notice on the ground thet 
it was not set up in the declaration, and sleo beonuse it waa 
insufficient. The court overruled the ebjection that the 
notice wav insufficient, but sustained the sbjection that it 
was not set out in the declaration and instructed the jury te 
find the defendant “net guilty,” 

The contention of appellent is that the trial court 

80 
erred in excluding the written notice, ne Zargued in the trial 


court and urges here that because he was 4 minor it was net 






+ for him to give the statutory notice in order te main- © 
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tain his section, No authorities in point from the Supreme or 


Appellate courts of this tate are cited, fhe Appellate court 
ef the Second District has recently declded adversely to this 


ae Beneonsl4 v, Gity of Spring Valley, 209 I11, App. 7, and 


Tne statute requiring netice in such cases, chap, 
70, par, 7, Hurd's Rev, Stat, 3 Jones & add, Ann, Stat,., par. 
6190, p. 5412, has been often construed, It ia settled that 
notice as required by the statute must be averred in the dece 


laration in order to state a cause of anetion, EBrford v. City 
of beoria, 229 111, 546; Walters v. City ef Ottawa, 240 Ili, 


269; Ouimette v. City of Chicago, 242 111, BOL, It is not 


necessary, however, that the notice be set out in heeo verba, 
It is eufficient if the substance therecf is stated, 

_Appellient asserts that the averment eof notice in 
plaintiff's declaration is insufficient in these respecte: 
(ist) It does not allege that the notice was filed in the of- 
fice of the City Attorney and City Clerk, {2nd) That it 
does not aver the name of the persen injured or the name of the 
person te whom the cause of action secrued, (Srd) It does not 
aver that it was signed by the plaintiff, hia agent or attorney, 
As to the firet cbjection, it wae held in Richmond v. City of 
Mareeilies, 190 fll, App. 227, en the autherity ef ponsldsen v 
NWalisge of bieterich, 247 111, 522, that handing the notiee to 
the City Clerk outside ef mis office will, under some cireus- 
stances, constitute a sufficient service of it, As to the 
second objection, the name of the person injured and te whom 
the cause of action accrued is alleged in tne declaration, 
#lthough in that part of it averring notice he is deseribed as 
Sthe plaintiff.” We think this objection is hypereritical, As 
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te the third ebjection, while the declaration does not epecifi- 





cally aver that the netice was signed by the plaintiff or his 


agent or attorney, it does set forth fagts from which it might 

reasonably be inferred that plaintiff's name appeared therein 

, and that it must have informed the City that plaintiff was the 

| party giving the netice, ané that he claimed an action had ace 
crued to him, 

Appellee relies on two cases, the first of these, 

Beveridge v. illimois Fuel Co,, 283 i11, 51, is not in point 
because the question there decided did net have reference to the 
sufficieney of the averments ef the decleration, On the con- 
trary the question there was whether the averments of the decla- 
ration had been proved by sufficient evidenes. The second case 
cited, People v, Banks, 272 T11, 502, ie not in point either be- 
cause it wma decided upon ® demurrer interposed te the declara- 
tion and it is slementary that en demurrer the declaration is 
econetrucd acest etrengly against the pleader, in this case the 
defendant pleaded to the declaration, teking issue upon the 
merits. fYormal defects in the deglaration, if any. were. thereby 
cured, LL. 5. 2M. Hy. Go. Vv. Hensions, 150 111, 557; 2 
Chitty on Pleadings, léth Amer, Bd. 643, Ye do not hold that 
this declaration would have been good as against a special dee 
marrer. We do held it was sufficient after the defendant took 
issue thereon, As was said in Donaldson v. Village of Dbeter- 
ish, supra, “the object of the statute is te furnish timely 
notice te the city, village or town ef the fect that the party 
Claims to have sustained an injurv and that he propeses te ene 
force his claim for damages against the said city, village or 
tewn by suit and thereby enable said city, village er town to 


investigate the claim while the facts are fresh snd the jua- 
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tice of the claim can be readily ascertained,” ve think the 
declaration, reasonably construed, averred a notice which ace 
complished the purpoee of the statute, It was therefore error 
fer the court te exelude the evidence offered, MeComb v. City 
of Chicego, 265 fi, 510, 

The judgment will be reversed and the cause remanded, 


REVERSED AND REMANDED, 
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A, BOLTER'S SONS, » cbrp., oF CHICAGO. 


Appellant 
mn 


Went , 
MR. JUSTICH MATCHETT DELIVERED THY OPINION OF THE COURT. 


Plaintiff, appellee, entered into a contract with 
defendent, appellant, whereby defendant agreed to provide 
and install the structural steel and east iron work required 
upen a certain building. By the terms of the contract 
defendant agreed to hold plaintiff and others nomed in the 
contract harmiese “from all liability, loss, claims, demands, 
eosts and expenses, including solicitor's fees, arising from 
any and every accident happening to or injury sustained by 
any and every employe or person whomsoever * * *#,* 

While the work progressed one of the employes of 
a subcontractor was struck and killed by a derrick which 
fell on him. His administrator brought suit in the Superior 
Court against eppellee claiming damages under the statute. 
Appellee notified appellant to defend the suit in the Superior 
Court and the appellant thereupon employed attorneys who 
entered the appearance of appellee therein and filed a plea 
of not guilty. Later the appellee through other attorneys 
acting for it requested the attorneys to file o special pies 
denying that appellee at the time of the accident omed or 
controlled the derrick in question. ‘The attorneys refused to 
do this. Thereupon appellee's own attomeys entered its 
appearance and filed the plea. ‘he couse came on for trisl 
and efter argument upon the issue raised by this special 
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plea, the court directed a verdict in favor of appellee. 
Appellee then demanded that appellant pay the attorneys' fees 
end expenses incurred by it in the suit. Appellant refused. 
Appellee sued on the contract and had judgment, 

Appellant first contends that it is not liable under 
the contract; that a proper construction of the contract sued 
on is that appellant agreed to indemnify for attorneys' fees, 
etc., only as to claims for injuries arising under the provisions 
of the Compensation Act. Appellant did not contend for this 
construction of the contract in the trial court. On the contrary 
at the opening of the trial ite attorney stated, "We had this 
contract whereby A. Bolter's Sens agreed te build the building 
and furnish the meterial, erect it, ete., and also to hold the 
owner, Remien & Kuhnert Company, harmless from all damages and 
liabilities resulting from any accidents; and including solicitors’ 
fees. There is no question about that.” It is true as 
appellant contends that if there is no ambiguity im the contrac, 
appellant is not bound by this statement. osenbaum Gros. v. 
Devine, 271 111. 384. After a careful reading of the contract 
we think the statement of counsel correetly sets forth the 
intention of the parties as expressed in it. However, if the 
language of the contract is regarded as doubtful and ambiguous, 
then the construction put upon it by the parties to it ie of 
the highest value. Slack v. Knox, 215 Ill. 195, and we think if 
so regarded, the statement of counsel is conclusive as to the 
construction we ought to adopt. 

It is next urged that appellee had no right to 
intervene in the suit in the Superior Court, or to take the 
exclusive control of the litigation from appellant. Appellant 
says eppellee authorized it to employ attorneys and appear for 
appellee in the suit in the Superior Court, that appellant was 


the party ultimately liable, that it was under the contract 
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strictly an indemitor, that as such it was bound to defend 
the appellee and hence had the right to menage and direct the 
defense of the suit. It admits it did not have the right to 
mismanage it. It concedes that if it did so, appellee had the 
right to teke the litigation out of its hands. It says, how- 
ever, that the facts as to the action in the Superior Court and 
the pleadings there are not set up with sufficient fullness in 
this record to warrant the court in finding the case was pis- 
managed. 

We do not think it necessary for us to decide whether 
the case was or was not mismanaged. The contract gave to 
appellant no right to control the litigation. Assuming the 
relation established by the contract between the parties was that 
of indemitor and indemitee, we think the indemitee had the 
right in the absence of a provision in the contract giving 
appellant that power to control the defense of the suit brought 
against it. The purpose of giving notice and the opportunity 
te defend the suit to the indemmitor is not to give ground for 
an action, but to bind him by the judgment entered. Drennan v. 
Bunn, 124 Ill. 169. In the absence of an express agreement 
to that effect, we do not think the indemnitee is bound to give 
the indemmitor exelusive control of the litigation. It would 
seem that both indemmitor and indemitee in such cases should be 
permitted to defend the same as if they were jointly sued. Oceanic 
Steam Nav. Co.,Ltd. v. Compania Trans-Atlantioa Kspanola, 59 N.i. 
360; Town of Waterbury v. Waterbury Traction Company, 50 Atl. 3. 
We think appellant was liable under its contract for the claim 





upon which it was sued. it is conceded that if liable the 
amount of the judgment is reasonable. It will be affirmed. 
AFFIRMED. 
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AVPEAL PROM SUPTRIOR COURT 
OF COOK GOUNTY, 








WR, JUSTICH MATCHETT DELIVERED THE OPINION O¥ THY COURT, 


: a * This is an appeal by defendant from a judgment 
_ entered on the verdict of a jury in favor of plaintiff for 
the sum of $2500.00, By stipulation of the parties ap- 

di praue has waived all errors assigned, except that the 
damages are excessive, Appellee has confessed that errer 

j and filea a remittitur in the sum of $706,000, Appellant 

j “now moves that the judgment be affirmed for the sum of 

§ bi | $1800 200. 

, . e The judgment will be affirmed on such re- 
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LUCY ¢. CA WOOD and 
ROBRRY CATHERS oy 


Appellees, 
: UIT eRLOCUTORY. 
va, \ APPEAL FROM 
é SUPERIOR COURT, 
CARR and MOORE, k corporation /§ 
et w#l., . a COOK COUNTY. 


Ou Appesd of CARR and KOCRE 
B corporation, f 


BR. JUSTICE MATCHST? DELIVERS THR OFINION OF THS COURT. 


this is an appenl by defendent from en interlecutery 
erder entered Cetober 5, 1918, which reetreined it from en« 
fercing a Gducrer ef eple entered in ite favar ty the superior 
Court August ©3, 1918. Said srder alse denied the motions 
ef sppellant te diemise the bill of cowelaint and te dissolve 
a prior and similar ten Jay injunction arder. ‘the bili of 
complaint upen which tha injunetion order was issued was 
filed Septowber 24, 1915. 4 alleged ia gubstanes that ene 
of the somplainantsa, Lucy °. Catnerwood, wae the owaer of 
Gertain real «state described in the bili and by the decree of 
sole under which it woe about to be sold; that it wee of the 
Value of $50,000; thet the Leased the said premises to one 
Lowls Yeiscs, whe by the terms of the lease was authorized and 
permitted to make ¢ertein imprevements thereon fur which he 
agreed to pay; thet cadd tenant cutered into contrects with 
appelient, Cerr end Keere, tc make said imprevements; that 
the werk wus cempleted en lecember 21, 1616, and that on 
April 18, 1917, 2 mechenic's lien claim was filed by appellant 
in the Cireult Court Clerk's office; that on June 17, 1916, 


# bill to ferealose sedd Lien was filed iam the Guperior Court 
DE NA OW PRE A ee | 
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ond suomons was issued against complainante returnable to the 
dune term thereof; thet said process wae never served upon 
them, or either of them; that nevertheless the sheriff of 
Seek County made « return of said process, thet he served 
the seme by leaving a copy thereof for exch of complainents 
at their usual »lace of ebpde with Martha Bartsch, a mewber 
of their family, a person of the age of ten years and upwards, 
at the game time informing her of the contents thereof. That 
on August 10, 1918, complainants were defaulted, said cause 
referred to a Master in Ghancery who tock the proofs, made and 
filed his report with a transcript thereof and upen said 
repert, the said decree of sale was entered, The bill sets 
up seid decree in haec verbea. It further sets up thet seid 
Mertha Bertsch was not «a member of complainants! family; that 
at the time of the supposed service complainants were outside 
of the State of Illinois and in the State of Colorado; that 
Martha Bartech never communicated to complainants, or ¢ither 
of them, the fact of the attempted service of process of sald 
mechanic's lien guit, or any of the incidents connected there- 
with until on or about Jeptember 17, 1918; that the com- 
plsinants never eaw a copy of the process of summons, nor did 
they hear of the suit, or know of its existence until the 
10th duy of Suptember, 1916, 

the bill further alleges that appellant with the 
aid ef the tenant freudulently and collusively concealed from 
complsinents 11 knowledge that any demand was to be made upon 
them with reepect to their property; thet the claims allowed 
in the mechanic's lien suit were grossly excessive; that the 
tenent altheugh primarily liabie to Carr and Moore was 
financially irrespmeible and confederated with it; that he 
neither mate nor offered any contest or defense in his ew 
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behalf; that the reasonable cost of all the work dome and 
materials furnished did not exceed the sum of $4500.00, whereas 
the decree gives a lien for $6450.83 with interest thereon; 
that by reasen of fraud and coliusion between appellent and 
said tement, appellant is not entitled to maintain its claim 
for lien; thet compleinants have e complete defense to the 
bill for a mechanic's lien upon the merits. 

Appéiiant claims it was error to grant an 
injunction becsuse it wee not asked for in the prayer for 
process. in thie reepect the bill is technically defective. 
We think, however, by ite wotions te dismiou the bill and te 
distolve the prior wimilear injunetion order, which motions 
were in writing and in whieh the defect was not pointed ut, 
sppcllants waived it. Lesher v. Annunziata, 119 L111. App. 
653; Butledge Ve De Se District, XG Til. App. 655, 

Appellant further invekes the general rule that a 
decree in chancery once enrolled eannot be opened, except by 
bili of review. It points out several respects in which 
considered as such a bili this one is defective. Hiil et al. 
Vv. Phelps et al., 101 Fed. 650. he ruie invoked does not 
apply here for the ressen that the decree attacked was not 
entered in w cause heard upon the merits as to these com- 
Plainants. Speaking of a similar case in Herbert v. Rowles, 
$0 Maryland 276, the court said; 

°A bill of review would be of no avail, dee 

cause his claim to relief is act based upon error 
apparent in the decres, ner on account of newly 
discovered evidence; and unable to charge fraud 

in obtaining the decree, he could not file an 
original bill to vaceste it upon that ground. 
*accordingly it is laid down by the most eminent 
elementary writers, ond fully sustained by adjudge: 
eases, that where a case has not been heerd upon 
the merits, the courte will, upen good cause being 
shown, ‘exercise a discretionary power of vacating 


ean enrollment end giving the party an opportunity 
of having his case discussed’ .* 
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This court is committed to the same doctrine. Horper: vy. Bangel, 
96 Ill. App. 526, 

Appéeliant pointe out other slleged ¢efects in the bill. 
it may be thet it should have set up the alleged fraud with 
greater porticulerity and that its legal theory as to come of its 
Supposed defenses to the mechanic's lien claim are untenable or 
Gefectively pleaded. We deo not think it necessary to pase on 
these questions ot thin time. ‘The bill shows that the decree 
was rendered without the knowledge of complisinants; thet they 
were never served with process; that they have acted with Aus 
diligence; thet the décree is as to them unjust end inequitable; 
thot irreparable injury will be sustained by them unlese the 
injunction issue, and thet no rights of third perties have 
intervened. There is, therefore, we think, equity in the bill. 
Upon such e chowing it wes fitting ond preper te satay further 
proceedings wend prenerve the statue until such time es the cnuse 
might be heard upon the merits. To that end the court hed power 
to order the meter to postpone the sele. The master wae not a 
party to the cause and is not here complaining. He acts 
ministerially in executing « decree ef sele. Appellent cannot 
aseign error in his behalf. Borris v. Doynine, 196 111. 91. 

The judgment order will be affirmed. 

APYIRMED, 
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RAPHARL OOLDSTEIN et al. 


CHARLES 1. HARDWICK and a, NA 
NELSON, (Crées Compleinants) / 
\ eieguben tale in Es 






ERHOR TO SUPERIOR COURT 
OF COOK COUNTY, 


ARRMAN KAUN, ERK 
RAPHAEL CCOLDSTEE 


| 
th 
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BR. PRESIDING JUSTICE DFVER 
DELIVERED THE OPINION OF THR counT, 


Janusry 27, 1012, Rephael LL. Goldatein leased to 
Herman Kahn and Herman Applebaum the first flocr of « building 
Wo be erected by the Levsor at Nos, 1539-1541 Milwaukee avenue, 
Chicago, to be cecupied as a theatre from April 1, 1912, to bareh 
$1, 1922, &i @ monthly rental of 9500, The building was te be com 
structed in secordance with plane incerporated in a “rider* to the 
lease and was to be ready for oecupaney on or before April 1, 1912, N 
the certificate of the architect fer the building te be conclusive 
bet ¢ parties aa te completion of the building in aceordance 
with the plans and at the time specified in the lease. To secure 
> the performance of the terme of the lenee the lessees deposited 
with the lessor $6,000 te be forfeited as liquidated damages in 
the event that the lease wae terminated by the venclement of the les- 
sees, ond it wae provided that if fortetture did nes take place by 
April 1, 1916, the sum of menay deposited was to be applied as rent 
for the premises from that date te Maren 31, 1917, The lense cone 


tained the usual covenants that leasees had exanined and knew the , 


_ounadqien: of the prewises; that they would keep them in repair and 
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thet the lessor was not to be liable for dausges ccoasioned by fail- 
ure to keep the prewises in repair; thet if the premises were ren- 
dered untenantabbe by fire cr other casualty, the Lessor might, at 
his option, terminate the lease or repair said premises within 
thirty days, and failing sc to do, the lease should terminate, The 
covenants and agreenents were to be binding upen, apply te, and ine 
ure to the adoinistrators, assignees, ete, 

The leavees took poasesgion cof and began cperating 
®@ moving picture theatre in the building on July 25, 1912, and on 
Getober 2, 1912, they, with the written consent of the lesser, age 
Signed the lease to Charles },, Herdwick and J, Mary Nelgon, to be 
referred to hereinnfter as the assignees. The assignees erxsumed the 
covenants of the origins} Leseees, AS ® consideration for the | 
transfer of the lease, including the $6,000 derosited with the les- 
eer, and certain persenal property used in the theatre, the as- 
signee pnid lessees $6,000 in ensh and executed and delivered to 
them four promissory notes of $2,000 each, payable with interest at 
59 in six, twelve, eighteen and twenty-four months reapeatively. 
Pending the payment of the notes, the lease and a bill ef sale for 
the personal property were deposited in escrow with the Chicage 
Title & Trust Company, ‘he assignees teck possession and operated 
the theatre from Gctober brad to December 9th, 151%, when the reof 
of the building collapsed and the building thereby became untenarnt- 
eble and remained in thie condition fer about fourteen months, when 
Raphael Coldetein executed a new lease to Kahn and Applebaum, the 
original lessees, who reconstructed and agnin operated the building 
for theatre purpeses under a new name, Goldstein, the lesser, did 
net exercise hiv option te repair the premises within 30 days, which 


fact under the lease operated to terminate it, The assignees on 


Januery 22, 1913, began suit in the Municipel court of Chicage against 






in, for the recovery of the $6,000 which had been 
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deposited under the terms of the original lease, 

On April ¥, 1913, Kahn and Applebaum, the original 
lessees, filed their bill in equity in the superior court in 
which they prayed that Goldstein be decreed te pay them the £6,000 
deposited with him, and that "the seme be applied on the hiardwick 
and Helson notes held by them, and thet the goodea and cheattele de- 
scribed in the bill ef sale that were still in the possession of 
Hardwick and felson be sold and thet the proceeda thereof be ape 
Plied to the paysent of the aforeanid notes," 

Anewers were filed by the asoigness, Hardwick and 
Nelson, and they filed a eroas-bill alleging the coblapse ef the 
building aa being due te defective material and workmanship; te 
® violation of the city ordinances; to the failure to erect the 
premises in accordance with the plans end specifications attached 
to the criginal lease; te carelessness, negligence, cto,, whieh 
facts were known to the criginal lessor and lessees and were une 
known to the assignees and could not have been knewn te them by 
the use of ordinery diligence. 

The aesignees further charged that the consideration 
for the $6,006 in question and the $8,006 in promissory netes oxe- 
cuted by them had wholly failed and they praved an acccunting of the 
emeunt due them; that the 96,000 sheuld be ordered delivered to them 
and the four promissory notes cancelled, 

A decree was entered in the enuse in favor of the come- 
Plainents, and the defendants, being leo erese-complainants, seek 
by thie appeal to reverse this deeree upon the secle grounds that 
the master's report and the decree based thereon sre contrary to and 
not supported by the evidence. 

it i@ insisted on behalf of the sesignees that where 
there are obscure Gefects in a building which in their neture are 
dangercus to the life, Keaith or property of a tenant, and which 


are known to a lehdbord to exist at the time of a leasing of the 
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premises and are unknown te the tenant and could not have been dis- 
covered by the tenant by reasonable examinetion, the landlord is 
obliged by the law to disclose such defects se that the tenant may 
guard ageinet them, and that the landlord for his failure to notify 
the tenent of such defects will be legelly liable for such damages 
as mey result to the tenant therefrom, We agree with counsel for 
the assignees that this is « fundamental principle of law which 
applies in the ordinary case of a Letting ef real estate. Sunasack 
¥, Morey, 196 131, 569, ‘There is force in the argument thet such 
conduct on the part ef the landlord in concealing such defects 
constitutes sore than mere negligence; that under the facts of 
certain of the cases it amounted to actual fraud, borggerd v. 
Gale, 205 111, Sil, 

it may be conceded that the defects in the building 
in question existing at the time the assignees tock possession 
thereof were hicden and dangerous, The mere fact of the giving in 
of the reof of a building used for theatre purposes ia enough in 
and ef itself to indicate the extremely dangerous chnracter of the 
defect which caused the collapse of the roof. 

The evidence shows that after the cellapse of the 
reof of the building, Kahn and Applebaum notified Oeldstein, the 
lessor, not to pay over the $6,000 deposited with him exeept upon 
their erder; they alse netified him that the lease which was placed 
in escrow had not been delivered to the assignees; tiat the aa- 
Signees had net paid the amount due on their notes and that.in the 
event he, the lessor, should pay over the $6,000 or any part there- 
of without their consent, they, Kahn and Applebaum, would hold him 
responsible therefor. Nene of the four notes had been paid at the 
time thie notice was given. 

Counsel for aesignees insist that the evidence is 


clear that the assignece knew there was something wreng with the 
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building about Nevember 30, 1912, nine days before the collapse 
of the reef, but that they did not knew the defects were in the 
recf until a few days before the accident, The assignees took 
possession of the building on October 4, 191d, and it is argued 
that if they knew on November 30, 1¥#12, that the building was 
defective, there can be me question of the knowledge of its de- 
fective condition beth on the part of the lesser, Goldstein, and 
the criginel lessees, Kahn and Applebaum, ‘ 

The controversy before ue concerns the knowledge and 
conduct of the camplaineants Kahn and Applebmum, whe alone of the 
parties appear in this court in defense of the decree cf the 
trial ceurt., Thet court overruled excertions te the master's re 
port, which found thet the evidence intreduced sustetined the gone 
tensions of Kahn end Applebaum, 

Evidence was introduced which tended to show that 
Goldstein, the leesor, conducted negetiations with the centrac- 
ters, a8 a result of which the reof construction of the building 
had been changed from that indicated in the original plane. Hut 
whatever may be said as te Geldstein'ts kmewledge of tie condi- 
tion of the roof before the accident, er hie reaponsibility fer 
its condition, we mre unable to see how his knowledge or conduct 
may be ettributed te Kahn and Applebaum, The assignees dealt 
directly with thes and assumed, under their contract, whatever 
rights and responsibilities had been acquired by Yahn and Ap- 
plebeum under the criginal lease. 

It iv evident from the briefs filed on behalf ef the 
assignees that they week their relief mainly arrinet Kahn and 
Applebews, Whatever the fact may be, the evidence dees not diae 


close that Kahn and Applebaum are playing “a game* with Goldstein, 


with a purpose to defraud the assignees. It is sought to charge 
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Kahn and Applebaws with responsibility for an alleged fraud as the 
Tesult of which the assignece agreed to the aesignment cf the lease, 
but the findings of the master that Kehn and Applebaum head no knowl - 
edge, at the time of the assignment of the lease te the assignees, 
of the defective eendition of the building, find support in the 
evidence. 

Testimony was intreduced toe the effect that Kahn had 
stated, after the cellepse of the roof of the theatre, that he 
knew of its dengerous condition from the time that he and Aprle- 
baum teck possession ef the theatre, “his heotineny was direetiy 
contradicted by Kabn, who stated on the witneas atand that he had 
never atated to the assignees that he knew from the beginning that 
the roof wae dangerous, or that it was defective, and he denied 
expressly that he knew that there was any defect in the roof, 

The only evidence in the record te whieh our atten- 
tien has been directed which tends te show that Kahn and Applebaum 
were parties te the alleged fraud practiced upen the assigneca is 
that of certain admissions eaid to have been made by Kahn at the 
time of the tranefer of the lense to the assignees and statements 
#eid to have been made by him after the cellapse of the roof ef 
the theatre, ) 

The master had an opportunity to see end heer the 
Witnesses and we are not willing to say thet his findings upon 
ali the evidence introduced before him are errenecus. Tvidence 
of ednissions is not of the most reliable kind, 

"Because testimony to ore] statenents of a person, 
althougs it be honestly given, is peculiarly subject te the 
falibility of humen memory end becmuse it is easily fevricated 
and fer the further reason that what was said may have been imq- 
perfectly comprehended, wrongfully interpreted or misunderstood, 


courts declare that it should always be received with eaution 
end that it is weak end even ‘dengerous’ evidence,” 


Bl idence, 17 Cyo., 806, 
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"With respect to all verbal admissions it may be 
Observed thet they ought to be received with great caution,* 


Greenleaf on ividence, Sec, 200; Bragg v. Geddes, 93 111, 
59-60, 
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The decree ef the Superior court will be affirmed, 
APPIVCRD, 
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BRHOR TG CIRCUIT COURT 
OF COOK COUNTY, 


OR IN A a ee ee | ae 


, MR, PRESIDING JUSTICE DIVER 
PALIVPERED THE OFINION OF THR COURT. 


—_ =: Vigee 


This writ eof error bringea before us for review a 
judgment entered against defendant, Christiana A, henson, in 
the Circuit court of Cook County, and in faver of plaintiff 
for the sum of $10,000, . 

| Hotwithstanding the fact that this court bas fre 
quently condemned failure on the part of appellanta or plain- 
‘tiffs in error to abstract the record in compliance with the 
fules of thie court and that judgments have been affirmed 
solely for such failure, we find the abstract of record filed 
_ dm the instant cage te be in part « mere index of the record, 
Aleo important testimony shown by the transcript of recerd 
dees not appear at all in the abstract, The ingufficiencies 
of the abetract of record sre of such nature ag compels us 
te affirm the judgment of the trial court. in view, however, 
of the importance of the litigation to the parties, we have 
examined the transcript of the recerd and the abstract for 
the purpose of determining whether reversible error was com 
mitted in the trial of the cause. 

It is insisted on behalf of the defendant that 
new trial should be awarded to her for the reasons (1) that the 
trial court erred in excluding competent evidence offered by de- 


 fendant; (2) that the court erred in instructing the jury; and 
ne ih a) Sd a hi q * 
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(3) that the evidence intreduced on the trial wholly fails to’ 


@uppert the verdict and judgment, 
The evidence shows that the plaintiff, Christina A, 


‘Bensen, snd her husband, ils ¢. Benson, were married in 1888; 


that they resided together at Thornton, Illineis; that seven 
@hildren were born of the union, four of whom were living at the 
time suit was begun; thet the parties lived tegether until the 
year 1911; that the husband made three trips to Sweden, one in 
the year 1969, one in the year 1910 and one in the year 1911; 
that on the last trip he stayed in Sweden for a pericd of more 
than five months, end that the defendant returned with him on 
the same ship to the tnited States; that he met her about a month 
later in Chicago; thet the plaintiff learned of the existence of 
defendant sometime in the year 1909 er 1910, and that she em- 
ployed detectives in the year 1911, who lecated the defendant 


living on North Clork street in Chicago, 


The evidence further tends to show that Benson and 
defendant rented a room in a reoming House in Chicago in Ceteber, 
1921, where he intreduced her as his wife and where he visited 
her twe or three times a week; that he would come in the softer 
noon and stay until the next merning; thet the defendant cecupied 
but one room, a bedroom, and that she speke of Bensen as her huse 
band. 

The plaintiff testified that her husband and defend- 
ant lived together An an apartment in the same teen, Thornton, 
Tllincis, where the plaintiff resided, for a period of five 
years and eight months, While it is insivted that Bengon and 
Plaintiff had severed their relations ae husband and wife in the 
year 1909, there is wufficient evidence in suppert of the teati- 
mony of plaintiff that she and her husband lived together until 


sometime in the year 1911 and that prier to this date the defendamt 
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hed sustained an illicit relationship with the plaintiff's hue- 


band. Plaintiff also testified that her husband for some years 


had been in business; that he was the owner of real estate and 


that his income was about $5,000 @ year; that he wae paying 


her, at the time of the trial, $50 a month for her suppert; that 
he lived with defendant im rooms situated above the store cone 
ducted by him in a building which he owned, 

Plaintiff's husband testified that he and his wife, 
the plaintiff, did not live huppily together; that as early as 
1689 they quarreled and that she left Lim and went to Surcpe to 
her parents; that while she was absent he filed a bill for 
divorce againat her; that she returned within a year and a half 
and that they went to live together sain; that she had committed 
certain acts of violence against his, one in the year 169% and ene 
in 1900, 

The evidence shews that Benson filed a bili fer di- 
vorce ageinat hie wife in the year 1969; that plaintiff filed an 
@newer theretc, and a crees-bill, and that the ouit wae either 
pending or dismissed at the time the present onee waa tried; Wen- 
gon testified that he did not know whether he had precured a die 
vyorce from plaintiff or not, and he said; "I don't care either 
80 long a@ I don't live with her,” We denied that the defendant 
lived with him, but hie cross-exauination tended to weaken this 
part of his testimony, . 

On the whole evidence the jury were warranted in 
finding that the plaintiff's husband, without sufficient cause 
or reason, deserted Ker and for years theresfter lived in a atate 


of adultery with the defendant, Witnesses whe seem to have had 


ne interest in the controversy, one of whom was friendiy te de- 
fendant and plaintiff's husband, testified to the relationshaéy 


which existed between defendant and Senson, snd there is evie 
dence in the reeerd frem which the jury might well conclude that 
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defendant and Benson, in bold defiance of the duty which Bengen 
owed to plaintiff and of every rule of decent and moral conduct, 
lived together as though they were man ang wife. Hensen's ase 
sertion, made in the interest cof defendant, that he had no af- 
feotion or regard for his wife, is net conclusive of her right 
te bring her action egainet defendant. 

mn the case of Smith v. Cillap, 125 111, App. 121, 
it is said; * 

, "It is not enough to prove in such case the fact 
ef plaintiff's husband being infatusted with defendant, and 
that in consequence thereef his affections fer hie wife had 

‘own cold, but it is necessary to show thet the person who 
®@ chare¢d with wrong wes the blamable party, and that by 
some acts or words, had wilfully and wrongfully sought and 
succeeded in alienating the affections,* 

The evidence tends to preve that plaintiff's hus- 
band and the defendant were infatuated with each other and that 
the defendant lived for a period of more than five yeare in the 
game town with plaintiff, occupying an spartment with plaintiff's 
husband, Whether she or plaintiff's husband was the blasable 
party might be difficult to determine, thet is, if it ean be said 
upon this record that only ene of the parties was, in fact, blane- 
worthy, it is quite conceivable that beth plaintiff's husband and 
the defendant were reaponsible for the relations which existed be- 
tween then, Clearly, defendant sust have known that her continued 
Yelations with Mengon would naturally tend to alienate him from 
hie wife and family, who had the legal right to his asscciation 
and dapper’; and the jury, under the clreumstences, were warranted 
in finding thet the defendant's conduct caused in some measure 
the separation which eceurred between plaintiff and her husband, 
The plaintiff cannot be precluded by her husband's assertion in 
the interest of his paramour that he had no affection fer his 
wife, who testified that she wae ready and willing to live with 
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In Stewart v. Faggerty, 251 Pa, 605, the court said; 
“In order to sustain this aetion there muet be some 
“evidence from which the conclusion can be drawn that the de- 
dant was the pursuer and not merely the pursued,” 


We think there is some evidence in thia recerd which 


tends to show that the defendant was an active inducing cause of the 


loss to plaintiff of her husband's affection, scciety and support. 
in a ease involving facts similar to those shewn by 
the evidence in the case at bar, the law will presume that the less 
by @ plaintiff of her husband's society is a direet consequence of 
such acts, 
In Miller v. Pearce, &6 Vt, S24, the court said; 


"It is manifest, therefere, that the only difference 
between alienation by persuasion and alienation by adultery isa 
that in the former you must prove resultant loss ef consortium, 
@while in the latter the law conclusively presumes it ,* 


“In Hart v. Knapp, 76 Conn, 135, one woman sued 
another woman for alienating the affections of her husband by 
Committing adultery with him, ‘The defendant claimed in bar of 
recovery that she did not seduce plaintiff's husband, but that 
he seduced org | Gut the court held that that made no difference, 
end the pisintiff hed judgement, and on a ground from whieh it 
mey be deduced that carnal knowledre of the husband is as much 
a civil injury @e the wife, a8 carnal knowledge ef the wife ig a 
civil injury te the husband,” 


Other errers complained of ere not sufficiently 


Serious, if they exist, to warrant a reversal of the judgment. 


The judgment of the trial court will be affirmed. 


APFIRERD, 
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ERROR -TO CIRCUIT COURT 





OF COOK CoUnTY, 


WR, PRESIDING JusTies pzver 
PELIVERED THE OPINION OF Tint coUNT, 


December 10, 1914, Adeline RB, Dickinson filed her 
bill for divorce in the Supericr Court of Cock County, alleging 
therein that she had been a resident of the State of Lliinois 
continuously for “sere than a yetr least paet,* and in whieh bill 
she charged the defendant, her hugband, with drankenness, This 

bill was diasisved in Wareh, 1917, on motion of complainant for 
the reason, @@ asserted in the brief of counsel fcr defendant, 
that complainant hed not resided in the State of illinoie for the 
period of time prescribed by the etatute. 

Wareh 15, 1917, the complainant again filed ea bill 
agninet the defendant, in whieh she sought the same relief as 
prayed in the former proceedings, November 16, 1917, the come 
Plainant by leave of court filed an amended b1i11 of complaint 
in which she alleged that she wae married to defendant Pareh 14, 
1096, in the State of Yeseabhusettsa; that they lived together 
until Auguet 1, 1923; thet ene child was born ef the sarviage} 
that defendant was the owner of property of the value of about 
$12,600 and received an inceme from hie business as a dentist of 
$3,000 to $4,000 @ your; that defendant was without means to 


guppert herself and child; that he hed treated her with extreme 


and repeated cruelty; that for six years next preceding the filing 
original bill of complaint defendant had been guilty of 
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habitual drunkenness; thet he used morphine to excess; that he was 
an unfit and unenfe person to live with er to have the eare, cuge 
tody ond education ef their child; that fer the reasons charged 
she wae compelled to lenve the defendant on August 1, 1913, and 
that he, defendant, thereby became guilty of deserting complain- 
ant, which desertion continued for a peried ef two years and up- 
ward previous to the filing of the bill of complaint, 

The answer of the defendant denied the sharges eof 
wrong doing made against him im the bill, and ne alleged therein 
that the complainant did not conduct herself toward him os a 
geod and virtuous wife; that she had abandoned him and traveled 
throughout the United States and had gone te Chionge and filed a 
bill for diverce against him after one month's residence therein. 
Re denied ownership of any real eutate or persons) property what- 
goever. The answer alleged that defendant's income from his 
profession is net more than §50 a month; that he is unable to 
gupply necessities fer his wife and ¢hild while compleinant 
lives away from her heme in Yaesachusetts, and that he ie ready 
and willing ts support beth complainent and their child in the 
home where he now lives. 

‘he reoord discleses that on Yebruary 1, 1912, the 
trial court, upen its ow metion, dismievzed the bill ef complaint 
for want of equity and that on Pebruary 2, 1918, the order of 
dismissal of February 1, 10918, wae vacated and set awide, VYebrue 
ary 9, 1918, the cause was advanced fer trial and set down for 
hearing on February 14, 1918, February 16, 1916, @ decree was 
entered in favyer of the complainant, by which decree the court 
found thet “the complainant is entitled to the eustedy and educe- 
tion ef the ehild and to on a@llewance for the support and sainte- 
nence of eaid child, and ecliciter's fees," ‘The decree dissolved 


the bends of matrimony existing between complainant and defendant 
and ordered the defendant to pay complainant the sum of 325 each 
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month until the further erder of the court and to pay ner a 
further sum of $75 for sclicitor's fees, 

The defendant insiate that the decree ef the trial 
court should be reversed for the reasons principally that the 
eeurt abused its discretion in advancing the cnuse for trial, 
that the court admitted improper evidence on behalf ef complain- 
ant, and that the evidence admitted dees net eustmin the decree, 

While there i» seme dispute between the parties as 
te when the complainant came to Chieago, we think the evidence 
shows that ashe tock up her residence in this city in August, 
1913. Whatever way be the fact as to thie watter, the evidence 
does disclose that she was a resident of Chicago for mere than 
two years next preceding the filing of the bill which is before 
use on thie appeal, It is in evidence that the defendant on 
September 11, 1917, filed @ bill of complaint against the com- 
Pplainant in the Guperier Court of viddlesex County, Yassachusetts, 
in which he charged her with desertion, 

It is ineisted that the ccurt erred in advancing the 
cause for trial, ‘the granting of a motion of this sort generally 
Fests in the sound diseretion of the trial court. An examination 
ef the record discloses that the complainant sought, beginning 
Fevruary 1, 1916, to advance the cause to an early hearing, On 
Pevrusry fth the court set the ease down for trial on February 
14, 1918, We are not convinced thet thie action on the part of 
the court constituted an abuse of its diseretion, ‘he cause was, 
in fact, tried on Vebvruary 18, 12916, abeut five years after the 
pertien had seperated and nearly one year after the bili of come 
plaint was filed, YThe record discloses that the defendant had 
sufficient time to prepare his case for trial and te preeure such 


@epesitions as he might desire to have taken before the trisl, In 


gupport of a motion for a continusnee of the cause certain affidavits 
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were filed by the defendant, which were by agreement read in 
evidence in the cmuse, 

The charges in the amended bill are that the de- 
fendant wae guilty ef extreme and repeated sote of eruelty 
teward the defendant, of habitual drunkenness and of desertion, 
The complainant testified te several sects of oruelty on the 
pert of defendant toward her, She testified, “Ne hit me over 
the bead, * * * *® He made threats arainat my life. He care 
ried a revclver end exid he would blow =y brains cut,” On 
the trial of the Gause the defendant intreduced in evidence 
two former bills filed by the complainant against defendant, 
and it is asserted that these two bills could be used in tote 
as evidence aguinst him, while the record does not disclose 
that these bills were when introduced in evidence limited te a 
specinl purpose, we sre not ready te adwit the contention that 
“ll of the sworn atatements made by the complainant in the 
bills are admissible in evidence against the defendant. 

It is asserted that the evidence heard in the 
trial court is ineufficient te sustain the deeree, in jolner 
¥. Molner, 1866 Til. App. 234, it wae held that in a contested 
diverce case, that ia, a case where trial is nad and issues 
joined by bills, answers and replication, the weight of the 
testimony is the thing to be considered, even though the iseues 
ve determined in favor ef a party heving but one witness, The 
charges ef drunkenness and desertion made in the bill find sup- 
port in the evidence from the testimony of more then ene it~ 
ness, Three witnesses, including the complainant, testified te 
conduct om the part of the defendant which, if true, sutherized 
a finding thet he hed been guilty of drunkenness for two years 
next preceding the time the parties ceased to live together as 


man and wife. A brother of complainant testifying to the habits 
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of defendant, enid; “Most every time i gaw him he was under the 
influence of liquor, sometimes slightly, other times sreatiy, 
when he would recognize nobody, * * * When I would go to his 
house he was generally a0 full ef Liquer that he would Lie down 
and would not speak to anybedy,.* This witness testified that 
he had met the defendant once or twice a week for two years be 
fore the separation between complainant and defendant, This 
testimony is correvorated by that of other witnesses, The com- 
Plainont testified to acts of cruelty committed by the defend- 
ant. These acts, taken together with the evidence of drunken- 
ness,would constitute sufficient grounds upon which to base the 
charge’ of desertion against the defendant. The evidence intro- 
duced on behalf of complainant is ample to sustain the cherges 
of the bill, and while some of this evidence is strengly gontra- 
dicted by that intreduced by the defendant, we sre uneble to aay 
that the decree entered by the trial court is not sustained by a 
preponderance cf the evidence admitted, Ne reversible error was 
committed by the trial court in its rulings upon the admission 
of evidence. 

The decree of the Circuit Court is affirmed, 

APYIRUED, 
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ER, PRESIDING JUSTICE DEVER 
DELIVERED THE OPINION OF THE couRT. 


Plaintiff, Albert N, Hastwan, brought suit against 
defendent, A. Hiller Belfield, in the Hunicipal court of chicago 
te recover a judguent against defendant on the prouiseory nete 
following: 

"$206 .co Chicago, ill., April ist, 1915. 
On or before eighteen monthe after date i premise te 
pay te the order of South Orchards Utilities Ceo......,Twe 
> Hundred & 00/100) .......ccccsceseveesDOLLAre at Room 900, 
108 South Lagalle Street, Chicago, ill. Value received 
with interest at the rate of seven per cent. per annus, 
payable annually. 
Be, 3. Mme on or before October 1, 1916, 
A, Biller Relfield,* 
The nete bere the following endorsements: 
“interest paid to Sep. 25, 1915, 
S,. 0. ~ go. 
Ae KR. ° 
Seuth ——- Utilities Company, by 
BE, Sheelock, Yice-President ,* 
‘ay &, "isi?, Paid on account, 25,00." 

A statement ef claim filed in the csuse alleged that 
the note wes endorsed in Dlank by the payee and was negotiated 
before maturity fer a valuable consideration, and without notice 
of any defense, to the plaintiff. Frem an exauwination of the 
affidavit ef merits filed in the cause and the evidence inirce 
duced on the trial it is gathered that the defendant insisted 
for his defense to the action that plaintiff had wade certain 
false representations as the result of which the note was exe- 
mntea and delivered by defendant. 

The evidence tends te preve that the South Orchards 
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Company, prior to the year 1915, was the owner of = tract of land 


in Alabama which it subdivided into 159 five acre lots, which lots 
were thereafter scold to different persona, one of whom was the de- 
fendant. in transferring these lots the grantor, Seuth orehards 
Company, retained title to certain boulevards or roadways sur- 
rounding the property, as shewn by a recorded plat, which con- 
Sisted of 140 acres, 

Pollowing the tranafer of the lots certain purchasers 
thereof organized the South Orehards Utilities Company, which 
Gompany purchased the roadways in question and the let cwners 
were requested te buy ene ahare of stock in the new company for 
each lot owned by them, The Jouth Orchards Utilities Company 
paid the sus of $15,500 as purchase price for the roadways, which 
gum was paid by the execution and delivery of four prowmisseery 
notes, the payment ef which was seoured by the delivery, as ecl- 
lateral, of stockholders’ netes given by eteckhelderg fer shares 
ef stock in the Utilities Company, The Utilities Company sas 
Organized in April, 1915, and the deal fer the purchase ef the 
roadways was consummated in November er December of thet rear, A 

Nastman, the plaintiff, we an officer of the 
Seuth Orchards Company ond eat one time a direetor ef the Utili- 
ties Company, Re did not, however, take any part in the trane- 
action, as director of the Utilities Company, in the purehase of 
roadways. 

The defendant gave Mis promiseory nete fer ¢200 in 
payment fer twe shares of the capital steck of the Utilities 
Company, which note was dated April 15, 1915, and became due on 
or before eighteen months after date. it was made payable ta the 
order of the utilities Company and bore interest st the rate of 
7 per cent per annum, The evidence shows, however, that the note 
was not delivered until september 23, 1915; payment for the in- 
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terest accruing thereon up to that time was endorsed on the note, 
Om December 30, 1915, two snares of stock were iasued to defend- 
ant and his note was then delivered by the titilities Company te 
the South Orchards Company in part payment fer the lands purchesed 
by the Utilities Company. 

The evidence further tends to show that the Jouth 
Orehards Company was indebted to the plaintiff in « large oum and 
that it in turn turned over tne note in question to him in part 
payment of this indebtedness, in Hay, 1917, the defendant paid 
to plaintiff the sum of §26 on the note, st which time he wrete to 
the plaintiff; "I will endenmvor to send you 4 check every month 
from new on until the matter is teken care of," No further pay- 
ments were made by defendant on the note, and suit wae begun and 
judgment wae entered in the Wunicipal court in favor of the plain- 
tiff for the sum ef $205,068, to reverse which judgment the defend- 
ant hae appealed to this ocurt. 

"0 sustain the charge that the note was precured from 
defendant by falve representations, it iv insisted that the utili- 
ties Company sent out a notice in April, 1915, which stated that 
the company “now owns the land in fee simple"; that at this time 
the plaintiff was a director of the Utilities Company and an 
officer of the South Orehards Company; thet in september, 1915, 
while he still held beth positions, the plaintiff induced defendant 
te subscribe for the shures of stock in the Utilities Company and 
that the plaintiff then said that only a few, perhaps two or three, 
of the 155 lot owners in the South Grcehards Company had failed to 
subscribe to the stock of the Utilities Gompany; that the Utilities 
Company did not, in fact, aequire title te the land in questien for 
several months efter the representations were made and that it paid 


for the same by the delivery of ite notes; that the South Orchards 


Company ehi11 helds claime against the Utilities Company and that 


eS 



























atten anid a6 beeynhas caw sale dennd of mt: nooteds wy 


‘ 2 - wae Re, 


“sbow teh ag bevtiel eter goods Yo ‘sotede ‘owed 8008 oe | 
de pee et OY ed War “1 
es ‘Uso a 1241296 eas ed derovi feb rods ew ‘ate | 
er taki ‘og Bi 
bivensore; abet act tot Peet seg ak iaogeale ' 


Ty Saeed. er ak big Tie pia’ fet 
err) J 


: 7 ‘ a JOO chy Rie ee “spend. «chal fein} 
Aduos wad tuts woaw of abawd ous wed Se ? 
6, . Sal PRK ae A Le? AEE 
“ne wwe sansa a th Wisaials; eit ed od beddebal caw 
seats ia UF 


shinai wk hcl 92 ern genne maa vtec edt Tove bonis 
ahs ; re Pah ihe } 


pi Sum 20 ont THOE con a 
62 viow on meas told 3a toa Aas aot 
nels patie 
eaos ‘exer. Avads ® wor bree et roveshae Adak 
fen Vin toe. bs bands Ric's 
yay Hoaden? 6 rte etn. nested: ba9gs am Sad thd : 
vo Sy 
bin cuned eaw sii baw ,oton ou? ‘= “Janh oe toh Ww baa! Linda 
Alc Ri RR 3%) Aa 
nasal ei? Yo Tore? al srwEs Enq tobewil oda ni 7 - 
$ 5 oii Yo" ve ig) Si tap * 
nite tb ocit “tergoat | rate sere roe ad 180.2088 
, es ay is eat 
"strat tas oe 33 st bai 
wx wz 


f yA ty 
wort bon weary “ne ages evil dade syrano ‘da: uhae nbabbue’ ‘on. Gs 


ae! TY 


shtiee od) fund baduions 1 82 enoitesceseTgoe ine ee ee 
Pe 

daadd bodate agite CAGE .Lisgd ob eoiton s to dnae ¢ r 

Fon Maat ees .- 

eas eid? t6 faxie pte fqete eat at bund ods aawo Ns ‘ 


ey ens ae) 


ba bos eumaned eon ty outed —o sosaeeih a aay | ee ret 


aes Reed Hit 
eB TUL hberehranedidh iia a deia symaqued abradeno dé ns oS 
cy #1) Pete 
drabae tou bouih tad ebéuteta oui enodstaag dtod bioa Itiee 


base YReyae! weati fia ond mk Hote 2 tocade ous eet dui godt pes 
sSetds to ows eqgaitog weet & Vine dacs biae avila Yiemtala: pe af 
OS bpliat bat ywguod eben saviea : ods at mais. tof ind te 
S481 129 odd dot ;YoogradD water ttt erry xe dora rt ae / ‘ee 
"O02 Moltseno ut baal on? of elshe ‘ertupos dou oy yy wed 


Diag 41 Sa03 bas shen ev tew sacisesaeaar der oid roita sidnna f . i 


Ohradets “such site tans sasdow ett Xe veer toe odd “ed bine ae 


| Men ee 
fan? bow emqiaad welenrray dad Peirtown gulnls wb fou. (tothe eeeete 
. p uy * eh iy UF bw! a : 


eee 


4 





the readways land is in part still unpaid fer; that the plaintiff 
failed to inform defendant that the Utilities Company did net own 
the lend in fee simple at the time the note in suit was executed, 
and that at said time “there weve a large nusber cf lot cowmersa whe 
had failed to subscribe for stock in the said Utilities Company," 

The defendant testified te certain statements and con- 
duet on the part of the plaintiff which he insisate amounted to false 
_ Pepresentations; hia testimeny in the main is directly contradicted 
by that of plaintiff, whose testimony is correborated in some dee 
tails by that cf other witnesses. The evidence dees show that 
Kastman resigned from the beard of directors of the Utilities 
Company just before the consummation of the deal for the pur- 
chase of the rondwaya land. 

Wnile the evidence shewa thet 211 of the lot owners 
were not stockholders in the |/tilities Company at the time the 
defendant purchased hie stock, the evidence does disciese that a 
large number of such let owners, more than a majority, had sub- 
-geribed for the steck. . 

The defendant attended a meeting of the steckhclders 
of the Utilities Company as late as ¥ebruary, 1916, and partial 
paynent was made by him on the note as late as bay 4, 1L¥1L7, 

On the whole evidence we think it was a question of 
fact for the trial court to determine whether the defendant, under 
the evidence, can be enid te have delivered hie note because of 
the alleged false representations which he insists were made by 
Plaintiff. The testinony is eentradictory as to this matter and 
there is ‘ime evidence which tends to support the position of 
the plaintiff that ne such representations were aade and that the 


defendant had full knowledge ef the financial condition of the 


Utilities Company at the time he purchased his steck, “or are 
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we inclined to hold, as a matter of law, even if the defendant's 
‘version of the transaction be accepted as truc, that the represen- 
tations were se materially false as to excuse him from liability 
on his note, While the notice referred to may have atated that 
the Utilities Company was the owner in fee siupie ef the readways 
land, it ise show by the evidence that steps sad been taken whore- 
by it beceme evident that the title to the Land was te become 
vested in the Wtilities Company, and while the atatenent was 
technically untrue, the facts disclosed by the record show that 
the Utilities Company intended to and in fact did sequire title 
te the lend within a few months after the delivery of the note by 
the defendant, 

on the whole evidence we think the question ef false 
representations wma a gatter of fact for the detersination of the 
trial gourt, who was much better placed than are we to determine 
the truth of the matter. 

The judgment of the Wunicipel court is affirmed, 

AFPIPNED, 
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@. H. CONRY, for use of 


131.4. 673 


COLOMIAL TRUT & SAVINGS 
BANK, Appeal from 
Wanicipal Court 
VB.» 
of Chicage. 


GC. C. MITCHELL & 
a corporation, 


parva’ on apusioy OF an a 

A judgment wae entered in the Wmicipal Court of 
Chicago in favor of G. H. Coney for the use of Colonial Trust 
& Savings Benk, to be designated hereinafter as “the benk,* 
against the defendant, ©. ¢. Mitehell & Co., a corperstion, 
for the sum of $5,852.20, and the defendent, garnishee in the 
euit, seeks to reverse thin judgment by ite appeal to this 
fourt. 

The trial court found that on Way 8, 1918, the 
defendant was indebted to G. HB. Coney in the oum of $29,500, 
fhe bank obtained a judgment in the Wanicipsal Court on December 
7, 1917, agvinet Coney for $5,529, and the present controversy 
is as to whether, at the time the garnishment proceedings were 
begun, the defendant wns indebted te Coney on two promissory 
notes, eneh for the sum of $14,750, one payable Jenuary 6, 
1915, and the other July 6, 1915. ‘oth notes were executed 
by defendant and delivered te Comey; endorsed upon the face 
of ench wae the following: 

“fhis note is given as part of the purchase 

price of the business and assets of G. H. Coney & 
Ge., a8 per contract between payee and makers of 
even date.” , 

Om July 3, 1914, the defendent purchased from 

Coney the aesets and good will of 2s mortgage loan business 
Ney 
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whieh for some years prior therete had been conducted by 

Coney under the name of G. H. Coney & Co. Under the terme of 

a written agreement executed by the parties for the sale of 

the business, the defendant agreed to pay certain Liabilities 
of the business, aggregating $91,195.93 and in addition therete 
it agreed to pay him the sum of $29,500, which last indehtedness 
wes represented by the two notes referred to. 

The notes were delivered to Coney in July, 1914, and 
rewained in his poeseseion until January, 1916, when he turned 
them over to the defendant. In testifying, Coney admitted that 
on the advice of hie attorney he turned the notes over to 
defendant efter the judgment had been entered againet him in 
favor of the benk in order te protect defondent from liabliity 
thercon. 

The loan business which Coney sold to the defendant 
was originally acquired by him from the bank by purchase. 

G. ©. Mitchell of the defendent corperation, ©. 0. 
Mitchell & Co., testifying concerning the execution of the 
eontrect for the sale of the business and the notes in question, 
seid that hie corporation took over ali the asvets and liabilities 
of a co-partnership business conducted by the witness and one 
Grubb, and also the business of Coney; that therenfter Coney 
became an employe of the defendant corporstion, end waset the 
time of the trial « director and steckholder therein and ite 
viceepresident; thet the notes in question were never paid to 
Coney. 

It is gathered from the testimony of Coney and 
Mitchell and from the contract for the sale of the business 
that the defendant wes to pay «a part of the liabilities of 
G. H. Coney & Co., amounting to $91,165.93, and that Coney 
was himself te pay his other liebilities, Witeheli, whe 
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@xecuted the notes, Coney, the payee, and John , Cochran, present 


at the time of their execution, testified in substance, and their 


testimony seens to be uncontradicted, that the netes were deliv- 


ered to Coney for the purpose of delivery tc the bank in return 


for the surrender to Coney of certain trust receipts which had 
been executed by him and which represented an indebtedness to 
the benk of 629,500. ‘The Fresident of the bank had agreed prier 
to the exeoution of the notes te accept them in lieu of the trust 
receipts, The bank ceased doing business about e week before the 
execution of the notes and the centract in question, Coney had 
pricr therete purchased the mortgere loan business frem the bank 
which hed agreed to extend him a kine of credit of $200,000; the 
@losing of the benk deprived Coney of thia crejit and he trans- 
ferred, as stated, his business to the defendant. To protect 
the good will of the business purchased by it and to prevent a 
legal action by the bank against Coney fer the conversion of se- 
eurities which had been delivered to him by the bank and for 
which he had executed the trust receipts, the defendant was much 
interested in the acceptance ef the two notes by the bank, The 
bank refused to accept the notes from Coney and brought a suit 
against him, the basis ef which was the conversion of the ste 
curities which had been delivered to him by the bank, 

The evidence shows that at the time the business was 
Bold to the éefendant, or shortly thereafter, Coney teoek the 
notes te the bank eas offered them in exchange for the trust re- 
¢eirpts in the pessession of the bank and which represented an 
Obligetion ef Coney tc the bank in the sum of 429,500, the exact 
gum of the two notes, The bank refused to accept the notes in 
return for the trust receipts and they remeined in Coney's 


pessessicn, ne hereinbefore atated, until delivered to the de- 


fendant. 
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it is further chown by the eviderce that defendant 
made several demands upon Coney for the notes, end that he, 
Coney, said that his attorneys were holding thes for use as 
evidence in the action brought sgainst him by the bank, 

It is our opinion that the charges of fraud and 
Collusion made against the defendant and Coney are not supported 
by the evidence. The testimony ef Coney and Bitechell, correbo- 
rated in part by that of the witness Cochran, that. the notes 
were given to protect tne defendant from the effects of any ace 
tien which might*be breught by the bank against Coney, appears to 
be uncontradicted, Certain circumetances shown by the evidence 
also seem to corroborate in some degree the testimony of these 
witnesses, 

The notes delivered to Ceney were for the same sum 
due the bank by Coney on account of the securities delivered to 
hisw by the bank and fer whieh the truet receipts wrre executed. 
About s year after the execution of the notes, and while they 
were still in the possession of Ceney, he borrowed from the 
defendant tine sum of 8750, giving his note fer the payment 
thereof, secured by the delivery, #8 collateral, of a certificate 
ef sembership of the Chicago eal Zatate Hoard, one of the South 
Shere Country Club and a share of the capital atock of 0, C, 
Mitchell & ca, Coney made two payments of $106 enen on thia 
note. . 

fnere ean be no doubt, if the uncentradicted evi- 
dence in the record is taken as our guide, that the notes were 
delivered te Coney in pureuance of a special agreement between 
him and defendant, This is not an action between the payee and 
the maker of a promissory note, nor is it a suit begun by one 
whe has cbtained the note for a valuable consideration before 
maturity and without notice ef any defense which mixnt be pleaded 
to an action thereon, 
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The trial court preperly permitted the gefendant te 
show that the delivery of the notes to Ooney waa conditioned 
upon his agreement to deliver them to the bank in return for the 
trust receipts, ‘fhe partice to the notes never intended that 
Coney, the payee, nawed therein was te have any right of action 
thereon; he wae merely wernd tted by the agrercment to deliver them 
to the benk, ctherwise they were to be returned to the defendant, 
the maker. 
| In the case of Straue v. Citizens Bank, 254 111, 
185, it was held that the payee named in a note could not recover 
thereon against the maker where it appeared from the evidence 
that an agreement existed between the parties whereby the maker 
of the note was not to be called upon te pay it, The decision 
in that case which affirmed = decision of the Appeliete court, 
169 Ill. App. 420, is based on the fact that the note vetween the 
partics was without consideration, In the Appellate court decis- 
ion it was held that sections 16 and $6 of the Negotiable instrue 
ments Act operated te change a rule previeusly existing is jlli- 
neis se that conditions attaching to the dslivery ef a promissory 
note may be established by parel evidence, amid the court, on page 
431, said; 

"To require the conditions attaching te the delivery 
of the note te be shewn by documentary evidence weuld, in cur 
judgment, entirely defeat the purpose of the secticns above 
quoted. Ye are of the opinion that where the circumstances 
described in said sections exist it is the intention of said 
statute that the actual facts may be shown by oral testimony," 

it is goneeded that the notes were returned to do 
fendant by Soney under cireusstances which showed that he hed re« 
linquished any right which he might have had therete, The notes 
were cancelled and it is difficult to understand how, under the 
circumstances, any rights to, or under, tne notes could accrue 


te the bank which had directly refused to accept them in lieu ef 


the trust receipts. The evidence fails to establish that Coney 
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and Witehell had colluded with each other to defraud the bank, 
The evidence shows that the defendant was not indebted te Coney 
at the time the garnishment preceedings were begun, Aw a Lege) 
@ongsequence of this, Coney's eradk tase had ne legal claim against 
the defendant. chardgon v¥. Lester, 83 111, 56, 

in Hibernian Ranking Association v. Morrison, 188 








Tll., 279, the Supreme court said: 
“The general rule is that a judgment creditor 
nisher cannot vrecever from a garnishee anything which 
he judgment debtor could net himself recover,” 
the evidence in the record shows that the notes were 
delivered under the terms of a especial agreement whaich provided 
that the muker was not te be Llisble thereon until and unless the 
Special agreeuent was perfermed by the payee named in the notes, 
It is not shown that this agreement was in fact performed. it 
foliews necessarily from this that the judgment ef the trial court 
must be reversed and = judgment entered here in faver of defendant, 
Reversed and judgment of nil capiat entered here, 
REVERSED AND JUDGMEHT EEN, 
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SUGAR BROLWRRS COMPANY, Ltd., ) 
ef Kenree, \jcuisiana, 
Appellee, 


2131.4. 673 


APP RAL FROM BUNICIPAL COURT 
ve, ' 

OF CHICAGO, 

THE WAHAPPEY COXPARY, & 
corporation, 
Appellant, 


RR, PRRSIHING JVUSTICR peYER 
DELIVERED THE OPINION oF THR count, 


This if an appeal from a judgment in the kunicipal 
gourt in favor of the plaintiff for the sum of $1,740, 

Mey 2, 1916, Austin, Trousdale 4 brophit, brokers, 
ef Keonroe, Louisiana, wrete to defendant, © cawmission merehant 
ef Ghieage, to inquire the price at which defendant would be 
willing to sell “friumph® potatoes for January end Pebruary, 1917, 
delivery, Defendant anowered vy wiring: 


“Ye would be willing to take future crders from good 
parties nt 91.04 sacked, delivered,* 


Following this telegram the brokers wrote defendant; 


"ve heave booked Gugar Bros, half e car of Cobblers 
and half a ear of Triumphs and one carlesed ef Yriumphs, all 
at $1,064 sacked, delivered Wonroe, to be shipped by Fareh 1, 
1917, # 3% * * 

*A)] these buyers think that you sheuld gunrantes 
this price against your own decline, up to a reasonable time, 
and if yeu can de this, advise us and se otate in the contract, 
If you cannst guarantee against decline, please send contract, 
anyway, end we will do eur best te have them sign and return 
immediately to you, The Monroe Grocery Company will alae book 
several eara if you can see your way to guarantee the price,* 


May 16, 1016, following the receipt of this communi- 
cation, the defendant wrote to Austin, Trousdale & yrophit as 
follows: ) 

“we are enclosing you contracts covering ¢rders you 


have given us for Triumphs for later ahipment, Kindly have 
the parties sign one copy and return to us, if acceptable, 
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Think it would be best te have them thoroughly understand 
that we could not guarantee them against any decline in the 
tarket any more than we could ask them to pay any advance 
in the warket, or, in other words, prices wade would be 
binding on beth sides regardless of the market at the time 
of shipment, Would like to have them thoroughly understand 
this, ec there will be nO question arising then,“ 

May 22, 1916, the defendant mailed the brokers 
certain other contracts in duplicate covering purchases sade 
by plaintiff, and instructed the brokers to “kindly heave one 
eopy of each contract signed and returned to us without delay,” 
Keo question ig raised by this record with reference to the cone 
tracts of “my 22, 1916. 8, J. Gugar of Sugar Lrothere Company, 
plaintiff, testified that pr, Trousdale of the brokerage firm 
ef Austin, Treusdale & Frophit, brought the contract in question 
te his, Sugar's, office four or five days follewing a conversa- 
tion had by the witness with Trevedale prior to May 16, 1916; 
that he, the witness, signed tne contract in duplicate; that he 
delivered one copy to Kr, Trousdale and that ne petatees vere 
delivered on this contract, The witness testified that seven 
or eight months after the making of the contract cof ray 16, 
1916, he made a dewand for delivery under the contract "through 
the breker and net getting satisfaction in that way i wired them 
myself." The evidence ehows that the defendant did net receive 
at any time the duplicate copy ef the contract of Kay 14, 1916, 
which B. J, Sugar says was delivered to Mr, Trousdale, 

on January 2, 1917, the defendant wrete the brokers 
with reference te shipments for Sugar Brothers Company as fole 
lows; 

* ® » ye find that on Uey 1léth we received a let- 
ter from you asking us if we could guarantee Sugar Sres, and 
Geuthern Grecery against decline in market, If not te send 
contract any way and try to get thes to sign, %e mniled 
these contracte te you, but according te our records they 
never were completed, but on kay 22nd we mailed you twa 


ether contracts em your request which are the orders we have 
on eur books for them," 
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Qn January 4, in response te this letter the brekers 
wrote as follewa;: 

* * * Sugar Brothers accepted the contracts as you sant 
them, signed them and they were returned tea you, They saked 
that you pretect them against decline but when you did not 
gageree to do it they accepted the petateoes without any guaran- 
tes, Under the cirounetencesa it locks like there is no ques- 
tion but what you are under contract to deliver theese potatoes," 

Other evidence and correspondence appetring in the 
record shows that the defendant never received the duplicate cone 
tract of the copy which B. J, Sugar says he delivered to Trousdale, 
and from thie evidence it iv not incenceivable that the defendant — 
waa of the cpinion that the contracts of vay 16 and vay 2am 1916, 
were intended to cover the seme shipments, 

Go far aw we are able to divecever frow en examination 
of the evidence, no effort was mede to close the alleged bay 14, 


1916, contract for a pericd of seven or eight months, and it 


fairly appemre that the defendent had no knowledge of the alleged 


signing and delivery of this contract to Trousdale, Assuming that 
the plaintiff executed the eontract a» stated, and that he deliv- 
ered a duplicate of it te Treusdale, the query is whether the fail- 
ure to deliver back this duplicate te defendant would excuse de- 
fendant from complying with its terns. We are inclined to hee 
lieve that it would. An examination of the evidence which re- 
fers to the relations of the brokers to the plaintiff and the 
defendant and the chereeter of the brokere' business, leads te 

the conclusion that he could act be regerded ay the agent of the 
seller in clooing the contract. 


The negetiatioas were begun by the brokers, whe s5- 


sumed to be acting for persons whom they deseribe ar their cus- 


tomers. oth plaintiff and the brokers carried on business at or 


near Wonree, Louisiana, and defendant's place of business was at 


Chicage, Tllinois, 
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While the witness Trousdale attempts to sav that he 
was acting ag the representative or agent of the defendant, other 
evidence intreduced upon the trial indicates that this was not 
the fact, There is some contradiction in the evidence, but it 
fairly appears therefrom thet the brokers had for some years acted 
as middlemen in the sale of merchandise to persons, many of whom 
resided in or near Monroe, La, The evidence does not show that 
the brokers were authorized to enter into contracts on behalf of 
the defendant, As stated, the brokers initiated the correspon- 
dence which resulted in the delivery of the contracts to them on 
May 16, 1916, for execution, ‘This correspondence shows that they 
had only a special authority to procure the execution by the 
plaintiff of the contract, and, if successful, to return @ du- 
Plicate copy to defendant. 

Argument is made in the briefs filed as to whether 
the brokers were the agents of the defendant, and whether it can 
be said on the evidence that a complete and binding contract be- 
tween the parties was entered into on May 16, 1916, The answer to 
both arguments turns upon whether the defendant by its correspond- 
ence and course of dealings with the brokers and the plaintiff had 
authorized either the plaintiff or the brokers to regard the con- 
tract as complete before the return of the duplicate copy. 

The burden of proving the execution of the contract 
is the first instance rested upon the plaintiff, and it was in- 
cumbent upon it to prove that the written contrect, upon which 
the suit was brought, was executed and delivered, The whole 
controversy then turns nai whether the delivery of the duplicate 
of the contract to ¢reusdale constituted, in law, a delivery to 


defendant, 
It is not disputed that 
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defendant's letter of Pay 16, 1916, directed the brokers te 
“kindly have the parties sign one copy aad return to us,if ace 
ceptable,* 

In testifying ae to the brokers! methed ef business, 

Trousdale stated: 

“Well, in some instances I would get prices at sug- 
gestion ef buyer and then eubmit them, 

*i got these quetations from several people, The 
Mehaffey Company, L. Starks Company, Barnett, it was sy 
business to get the beat prices { could, Getting these prices 
and then selling te my tustemers is the way 1 meade my living,* 

At another point in his testiwony he said; 

*Y can't anewer specifically, but i will say that 
every epring, fer aeveral years, we bought seed petatoes from 
The Mahaffey Company - that is, I didn't buy them, but the 

' trade I represented bought them - the people { did business 
with; the people in Yonhroe, Louisiana, bought seed potatoes 
every spring, * *® * # Yf don't know whether lr, Sugar asked me 
for prices er whether I subwitted than to nim." 

ur, Gugar teatified as followa; 


“ft peeked the broker te give se prices and he would 
secure prices, by telagraph or corresrondence,* 


The eerrespondence end negotistiona which led te the 
mailing ef the contracts ef Vay 16, 1916, was begun by lr. Sugar's 
application to the brekere fer prices of potatces. The brekera in 
turn mede inquiry as te prices from defendant, whe, in anawer to 
this inquiry mailed the cepies cf the contracts with express ine 
structions to return the duplicate cepy te the defendant if and 
when executed. 

the brekers' action was breuglit about in the first 
instance by the plaintiff, whese instructiens they seen te have 
followed, ‘They rendered me bili for their services to the dee 
fendant, nor, vo far as the evidence shows, did tiey at any tine 
¢laim compensatien ef defendant for wuch services. We think it 
wac an esvential part of the contract that defendant was to be 


notified ef ite acceptance. it is clear that the duplicate copy 
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was not returned to defendant and it had no knowledge whatsoever 
of the claim of plaintiff for seven or eight months flellowing 
May 16, 1916, Defendant had no relation with the brokers other 
than that shown by the correspondence in question and that re- 
- ferred to in the testimony of Prousdale, Under the facts shown 
by this record the defendant cannot be said te have entered inte 
a@ binding, enferceable contract with plaintiff, Yething in the 
evidence tends to shew that the parties intended that the con- 
tract was to be regarded as complete before the delivery ef the 
duplicate copy thereof to defendant, Orouier v, Grozier, 201 
Til, App. 406, 

The judement of the bunicipal court will be reversed 
and judgnuent of nil capiat entered here, 

RAVERSED AND JUDGMENT Hark, 
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| APPSAL FROX KRUNICIPAL court 


* 
Appellee, 


OF Chicago, 


WR, PRESIDING JUSTICE prveR 
DELIVERED TRE OPITION OF TER covey. 


The defendant ¥. B. Lives, deing an express business 
ase ©. 3. Lilyes & Seon, wae sued in the Hunieipal court ef Chicage 
for the conversion of certain hoveeheld chattels, the preperty of 
the plaintiff. 

. The evidence’ shows that the plaintiff contracted with 
the defendant for the sterage ef the chattels in question on Gece 
tober 18, 1915; that plaintiff subsequentiy, at different times, 
paia to defendant @ total eum ef 915.00 for ten mentas storage 

of the gocds, being et the rate of $1.50 a menth. The plaintiff 
testified that the defendant had, without her knowledge er con- 
gent, stored the chattels with another storege company and that 
they had subsecuentiy been scld, witheut notice te her, fer un- 
paid stersge charges. 

October 26, 1915, the defendant, in revly te a letter 
from plaintiff dated Geteber 18, 1915, wrote plaintiff a letter 
eddreased te her home address, 1809 Leeust street, Fansas City, 
ko., wtating therein that he would etore the chattels *in our 
gtorage at the rate of $1.50 per month beginning August 14th, 
1915," | 

: There is some dispute in the evidence as to whether 


the defendant Kad notified the plaintiff of the fact that he had 
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stered the gccods with another campany and that the goeds had been 
sold to pay the stormge charges. The defendant testified that 
he kept the chattels in the rear of his getere after a railway 
eonipasy had infcrmed him that it would n@t shi» the goods to 
Plaintiff unless the freight charges were prepaid; that he, the 
defendant, bad not known the plaintiff in the transaction, but 
that he dealt with one J, F,. Seith; that he had scught to get 
intc communication with the defendant at Kansas City, ve., by 
wail; that he had informed certain relatives of the plaintiff 


of the transfer of the goods te the Aeme Storage Cempany; that 


. Be hed mailed three letters to plaintiff and had received ne 


Teply theretc; that the Aeme Storege Company sold the gocds 
"after preper netice* on Geptesbver 15, 1915, at publie sale; 
that it had ea lien upen them for e total sum of $23; that the 
total marketable value of the property was not over g100, 

fhe plaintiff denied expressly any authority on the 
pert of Smith or other rersene te accept any netices on her be- 
half; she insists thet Smith bad merely interceted himself in 
the matter as a friend and that the defendant had vislated his 


 eontract by delivering the goods to the Acme Storage Company 


witheut notice te cr authority from her. 

“the judgment of the trial court was in faver ef the 
Plaintiff for the sum of $275 and the defendant appeals to this 
court, 

@hether the defendant had taken proper steps te 
notify the plaintiff of tue transfer of tie property te the 
Aeme Gtorage Company, and whether that company or the defendant 
had in geod faith attempted te notify the plaintiff cf an ine 
tention te sell the chattels, were questions which, under tne 
cireusstances cof the ense, could be better determined by the 
trial Judge, 


“—~ witnesses contradict each other in certain ime 
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portant particulars, Witnesses who puid the storage charges to 


. defendant directly contradict his testimeny wherein he stated 


that he hed: informed them of the resoval of the gocds te the 
"Acme Storage House* or that ne had notified them of the sale 


ef the gocds. It is spperent thet the defendant did reeeive 


@ communication from plaintiff, which he answered by a letter 


of October 26, 1915, While he emys he attenpted by other let- 
ters te notify plaintiff of the dispesition of the sccocds, | 
whether he did so cr not was = question fer the trial court, 
fhe plaintiff testified that she did net reeeive these communi- 
cationa. , 

The evidence intreduced showed that the defendant 


did business as ¥, 8. Liyes 4 Son, It was not error to amend 


the pleadings in the suit wie was criginaliy begun against 


@,. B. Lyles & Gen so as to weke the defendant individually a 
party defendant. 
the judgment of the Bunicipal court will be afe- 
Times. | 
APP IRERD. 
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ER, JUSTICE HeSURELY DISSENTS . As bailee for hire, 
the defenéant =, B, Llyes was obligated for only ordinary eare, 
and in my cpinion such care wes exercised when the defendant, 
needing the space in his store cecupied by the coods, and faile 
ing in his attempts to secure instructions from plaintiff as 
to their disposition, placed thes in a licensed warehouse, 
and so advised pleintiff by mail sent to her last known 
address, and slise informed the party in Chienge whe had 
acted for plaintiff in the first instance, 
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ARTHUR KRUGORU dcing bueiness 
as ARTUUR KRU & COMPANY, 
i, Appellee, 


PI3T* 673 


| APPMAL PROM MUNICIPAL COURT 
vs. 


ELLEN HANCOCK, 


OF CHICAGO, 





ippel lent, 


ER, PRESIDING JUGTICE DRVER 
DELIVERED THE GPINION OF THR COURT. 


This Le an appeal from a judgment of the Nunicipal 
court in favor of plaintiff for the oum of $554,005, 

In a atatement of claim filed by plaintiff it is 
Alleged that the defendant, “Llen Hancock, was indebted to 
pleintiff’ "for work, laber and gervices rendered in negotiating 
the wale of preperties at Ne, 1841 Kenilwerth avenue and Ne, 4029 
Worth Gpringfield avenue, under written agreenent and prowise as 


follows; 


“{ agree to pay to Arthur Aruggel and Company 
three hundred and twenty-five dellers for their services 
Fendered for the sale of my properties know as ¢1841 
Kenilworth avenue and £4029 ). Springfield avenue, 

Sllen Hancock ,* 


contract fer the sale of which was 

duly executed on the 19th day of 

Februery, TN eee ee ee ted wenene see eeeeeae 

Cash paid Chicage Title & Trust 

Company at the special inetance 

and request of said Flien Hancock 

for continuation ef abstract of 

Lot 11 and the North Helf of Lot 

12, in Block 31, in ¥. B. Ylker's 

BORER AO Ue ve cew us ebenaeueesece eed O80 

Cash paid Chicago Title & Trust 
 Gompany fer Guarantee Policy, 2.50 29.00 


DOMES ei ao deh edsewveveneseces $354.00, 
ne Bla, Grover & varoh, 
Atterney for Plaintiff, 
140 BE. Dearborn 5t,* 


In an amended affidavit of merits the defendant al- 
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leged that she had a good defense te the suit upen the meritea te 
the whole of plaintiff's demand; that the consideration for the 
written agreement set out in the statement of claim was services 
to be rendered by plaintiff in procuring the exchange of the 
‘properties of defendant and one Hilten J, Patterson; that the 
defendant and Patterson, through the agency of plaintiff, had 
agreed in writing tc an exchenge of certain parcelsa of real es- 
tate and that the written sgreement above vet out, and which forme 
the basis of plaintiff's claim, was delivered to plaintiff by 
defendant for services which were to be rendered by the pleintiff 
in procuring the exchange of the properties. 

it is further alleged im the affidavit of merits 
that the defendant, in pursuance of the written contract for the 
exchange of the properties, turned over to the plaintiff an abe 
etract of title and a guaranty policy to her properties with ine 
structions te deliver them to Patterson for examination; that the 
plaintiff failed to ac deliver the abstract of tithe and the 
guaranty policy to Patterson, who, by reason thereof “was not 
able to and has not exawined into the title of the property set 
out in enid centract as owed by thie defendant, and has not been 
able tc approve the title to the properties of this defendant," 

It is also elieged in the affidavit of merita that 
the plaintiff had agreed with defendant, at the time the instru- 
ment sued on was executed, that he was to receive ne compensation 
for his services uni¢ss the said plaintiff preeured the exchange 
of the properties of defendant and Patterson; that at the time 
this instrument was executed no services had been rendered by 
plaintiff to the defendant, ‘The contract fer the sale or ex- 
change of the properties ie not set out in the affidavit of 


merite or in the statement of claim and appears no place in the 


record, 
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The amended affidavit of merits was on motion stricken 
from the files. A default of the defendant was entered in the cause 
for want of an affidavit of merits end judement was entered in 
favor of the plaintif?. 

We think the court erred in striking the affidavit 
of merits from the files. While the defendant atteaxpta te set 
up in the affidavit eertain defenses which are of deubtful 
validity, we are-of opinion that she should have been permitted 
te show under ner affidavit that the plaintiff had failed ta 
procure peveen wie was ready, willing and able te perform his 
part of the contract for the exchange of the properties, 
| Whether the instrument sued en may be regarded as a 
promissery nete or a were memorandum of an agreenent ef the 
parties may not be regarded as impertant in determining the right 
of the defendant to set up the defense that the plaintiff had 
wholly failed to perferm the services in return for which de- 
fendant had signed the written agreement. 

The statenent of elaim elleged that the defendant 
is indebted to the plaintiff for work, labor and services ren- 
dered in negotiating a sale of the properties, Notwithstanding 
that the written agreement on its face purrerts to be a promise 
te pay for services rendered, the defendant had the legal right 
to show that the services in fact had not been rendered at the 
time the instrument wae executed ond thet tee parties had by parol 
agreement entered inte an agreement for the payment of the smount 
Claimed to be due under the written agreement only in the event 
that the plaintiff, by bis efforts, preeured an actus] tranofer 
ef the properties. ven if it be conceded that the instrument 
sued upon is a promissory note, this fact does not preclude tie 
defendant from setting up the defense that no consideration ex- 


ieted for the ncte at the time it wae executed, or that such 
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consideration had whelly failed. Sehultz v. Meyers, 181 Til, 
App. 355, But whatever may be said as to this matter, we are 
inelined to the view that the instrument in question van not 

be held to be a promissory note; that it is & mere sencrandum 
in writing of the agreewent of defendant to pay the eum named 
therein, and that it was competent for her to show by parel that 
nothing of vaiue had passed to her from plaintiff at the time she 
executed tie instrument; that it wae given fer services te be 
rendered and that it was eallowsble for her to prove that such 
services had not in fact been rendered at the time suit was 
brought. 

It is elleged in substance by the defendant thet 
the den) for the exehange of the properties failed because of 
the fact that the plaintiff, in violetion of defendant's express 
inatructions, had failed to deliver an abatract ef title and a 
@uarenty policy te Patterson, and that a¢@ & consequence he, Pate 
terson, was unable to and had not passed upon defendant'a title 
te the properties to be conveyed te Patterson. If this allega- 
tion be true it would seem to follow, as a matter of course, 
that the agent ef plaintiff had by his own conduct prevented a 
consummation of the deal, 

It is our opinion also that the allegation in the 
affidavit of merits that the plaintiff had agreed, se 2 considera- 
tion for the payment of the sum mentioned in the instrument set 
up in the statement ef claim, that the plaintiff waa to procure 
the exchenge of the properties before he was to be entitled te 
his commission, sets up a geod defence to the claim of the plain- 
tiff; thie allegation, wien read in connection with the allega- 
tion that the plaintiff had, by his conduct, prevented an exchange 


ef the properties by his failure te deliver the abstract of title 


and the guaranty policy, was sufficient, if it be true that the 
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plaintiff had agreed, »8 stated, to procure an actual tranefer of 
the property before he was to be entitled to his commission, it 
would follow that it would be incumbent on him te prove that he had 
in fact precured the actual exchange ef the properties before he 
would be entitled to a judgment in his favor, 

zt is attempted te set up es eae defense te pleintiff's 
action that plaintiff was not s duly licensed renal estate broker; 
thet at the time the agreement was eigned by defendant, plaintiff 
was engaged in business as a renal estate broker, and that he was 
continually scting as such in the buying, selling and exchanging of 
Peal estate and that “this defendant is informed and seo believes, 
and states the feet te be, that the seid plaintiff is not a licensed 
real estate broker and therefore is not entitled to a comsission,* 
ete, ‘This allegation alse sets up a gocd defense to the action 
brought by plaintiff, okert v. Galiot, 46 i11,. App. 361. The 
plaintiff was net, under the decided cases, permitted to act es a 
Yeal eatate dbrceker unless he first procured a licenses te so act, 
Where one assumes to ect or do business under the authority of a 
license the burden of proving such license authority reste upon him 
when challenged, 

The defendant alleged in her affidavit that the plaine 
tiff had without her knewledge acted in the matter as the agent of 
Patterson and had attempted to “charge a double brokerage fee 
from this defendant and also from seid Milten J, Patterson with- 
Gut the knowledge of this defendant." This allegation set up a 
sufficient defense tc the action. 

in Young v. Trainor, 158 111, 426, the Supreme court 

held, in @ case involving an exchange of properties, that the 
testimony showed that. ‘he plaintiff had acted as agent for beth 
parties to a proposed transfer and that the plaintiff had "made 


no attempt to rebut the presumption of unfair dealing neceesarily 
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arising frow this double agency, by showing that appelle¢ knew 
he wae acting as Winter's agent, and head given his consent that 
he should se act," 

in Dunn v, each, 214 ill, 259, it was held that 
where an agent sets for both parties in a contract requiring 
the exercise of discretion, the “double agency“ ie available as 
a defense in an Action on the contract, 

As stated, the action brought by plaintiff is not 
upon a promissory note, but is, as appears in the statement of 
Claim, an action for work, lebor and services rendered in nego- 
tiating the sale cf the properties in question; it is essentially 
& suit for real estate commissions; certain of the defenses set 
up in the affidavit of merits were sufficient, and the defendant 
should have been permitted te prove them, if she could, 

Yhe judgment of the trial court will be reversed 
and the cause remanded with directions to vacate the order 
striking the seffidavit of merits from the files, 

HEVERSED AND RYKARDED, 
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CRARLES COHN and HARRY CORN, 
eepartners doing business as 
GEARLES CONN &\BRO., 







981314. 674 


APPRTAL PRON MUNICIPAL 


Appellantea 
vs, 


COURT OF CHIGAGO, 
J. He TAYT, 


RA, PRESIDING JUSTICE DEVER 
DEMIVERED THE OPINION OF THY COUNT. 


fhie is an appesl by plaintiff from a judgment of 
the Nunicipal ceurt of Chicago in favor of the defendant. 
Plaintiffs: action is predicated upen an alleged agreement of 
defendant to pay for certain geeds which it is admitted were 
purchased by Thaddeus @, Taft from the plaintiffs. 

September 18, 1917, defendant's brother, Thaddeus 
W. Taft, placed a nusber of crders through 6, L,. Rubel & de, 
fer merchandise te be shipped to hia at Calesburg, Illinois, 
where he was about te cpen « retail business, On the day fol- 
lewing the placing cf these orders the defendant, J, %,. Taft, 
ealled at the office of 5. iL, Rubel, whe endersed in handwriting 
upon the face of the order on which this wuit is based the fol- 
lowing: 

“Just bought bept, from Swansen, 

3. H, Yaft (uasen City) guarantees account, 

They are 0, K., please ship, hush -" 

it is urged on behalf of the defendant that the 
writing endorsed on the written order was not signed by the de- 
fendant and that under the Statute of Frauds he is not bound 
thereby; that Rubel was not defendant's agent and that his, 
Rubel's, act in writing the endorsement in question was net 


ratified by defendant, 


There is a direct contradiction between the toetinony 
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ef defendant and witnesses for the plaintiffses te what occurred 
et the time the endcraenment was wade upon the order, The de- 
fendent testified that he never saw the writing on the order and 
that he did not know that it had been placed thereon; thet he 
had never conversed with Fubel concerning the endorsement and 
that he had not been asked to guarantee payment for the goods 
ordered, 

The evidence introduced on behalf of the plaintiffs 
is not in all respects satisfeetery, At one point in hig tegtie 
mony Rubel etated, "I think J, u, Taft WAS present when I wrete 
this memorandum on there,* 

The evidence does show that the defendant had pure 
chased certain fixtures for his brother, This fact does not, 
however, in and of itself render the defendant liable fer the 
contract which bis brother had sade with the plaintiffs. fae 
defendant testified that he culled upen 5, L, Rubel for the 
express purpose of notifying him that defendant's brother would 
be unable te pay for the large quantity of goods which he had 
ordered from plaintiffs and other dealers represented by Rubel. 

The triel court had en opportunity te see ond hear 
the witnesses who teatified, and if the testimony of defendant 
be true, the court was compelled to enter, as it did, a judgment 
in hia fever, is testimony in effect is thet he ncither ex- 
presaly nor impliedly euthorized Rubel to make the endorsement | 
on the order, The writing iteelf dcea not even purport te have 
been signed by defendant, 

Yhe judgment of the wuniclpal Court is affirmed, 

AYPINURD, 
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Plaintiff brought suit in the Municipal Court of 

Chieago te recover for allege’ services as architect for the 
defendants Charles Kling and Kling Brotheore Enginsering Yorke. 
| ‘Both defeniants denied employing the plaintiff az 
an architest or that he had rendere’ ony servicer for them aa 
elleged in the statoment of claim. the judgment of the trial 
court was in favor of the plaintiff for the sum of $5,250 and 

the defeniants by this aepeal geek to reverse this judgnont. 

Pisintiffy testified on the trial that early in 

April, 1912, ‘the defendant, Shaxies Mling, whe was the then 
frecident of the defendant corporation, stated to him that he, 


Kling, had been trying for some yeare te Tinanee a project for | 


wadldinge « new menufseturing plant fer the bueineses conducted 
by “ling Brothers "engineering Yorke, ani that if the pleintif¢ 


would help him to newotiate a lean and would asko the plans and 


eet extimates for # now building he would pay pluintiff for his 


work “whenever the owliding is finaneed or preceeded with)” that 
two or thrce dayn later “ling montm calied on plaintiff?’ and that 
the plieintiff informed him that "there wae no nse of coing te the 


expose of our part of preparing working plana until there wea 
some recaonable chance of financing the deal;" that plsintify 
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then informed Kling that "we would prepare the working plans 
and the specifications and secure proposals sufficient to 
ettimate the cost of the building; that we would Go what we 
could to assist him in financing it, ani that whenever the 
building could be financei, or that he was proceeding with 
the work, that we should be paid for these plans and speci- 
fications, and that we would not exw ct payment on account 
until the work was proceeded with or finsnced." 

“Plaintaff also testified thet he mailed a letter 
to Kling om April 22, 1912, sonfirming the verbal prepositions 
made in plaintiff's office. 

The evidence shows that in April, 191%, the land, 
on & part of which the proposed building was to be erected, con= 
sisted of 15 acres ani was owned by the defendant, Charles Zling, 
and the plaintiff testified that Kiing sssumed to make the 
arrangements referred to on behalf of himself os well es the 
defendant corporation of which “ling was vresident; that Eling 
seid to plaintiff “the proverty is in my mame. ‘The building 
will be for my company,” and that the plaintiff and Kling 
_ agreed that whatever work wea done by plaintiff was done for 
both defendants. 

The evidence further shows that in the year 1909 
the defendant Kling hed made an spplication to one Gottschalk 
for a loan to emble Kling to construct a building on « part of 
hie land; that plans for this building hed been prepared by 
Grossman & Proskauer, architects; that Gottschalk directed 
Kling to deliver copies of his plans to the plaintiff who would 
make copies thereof and sdvise him, Gottschalk, with reference 
te the loan. <Xiling delivered the plans, asa directed, to 
Davidson, the plaintiff, who recommended some changes therein. 
Gottschalk « short time thereafter offerei, through the plaintiff, 
to make the lean requested by Kling, but on terms which Kling 
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refused. On the witness stand on orosa-examination the 
plaintigf gaid thet he did sot recollect the Gottavhalk desl, 
although later he testified that he had an iniistinet ree- 
Ollection of a deal with o man named Cottachalk. 

About April 1, 1914, pleintatf ealled upon Kling 
ond informed him thet the Pyle Heational Company 98) leoking _ 
for » site for a manufacturing plant; Yling referred plaintity 
to te Ye Mekinney, » real eatate broker, whe vas authorised te 
vepresont Kling. Thereafter negotiations were conducted between 
Vilas, ireeident of the Pyle National Company and MeKinney, es 
the result of which o bellding Wae erected on a part of the land 
owned by eleintiff which was leased fmm him by the Pyle Hational 
CGempacys The plaintiff was the architect for this building 
and it is clear from the text of « long letter, dated July 5, 
1916, signed by him ani delivered te the defendant, Mling, that 
pleintiff’ attempted to collect the amcunt due fer his services 
in the construction of thie building fron Kling; ‘the eum elaimed 
to be due for these services, °6250.00, wes subsequently paid to 
Plaintiff wy the Pyle National Company; ao part of this letter is 
as follows: 

“Yor your inforantion, I beg to advine you 
that Architects’ services in vonnestion with 
buildings are Bay eonsidere’ ag « part of 
the % and that I wich te call your 
attention to the foot that you knew o11 the time 
thnt I was orepering the working drewings for the 
wuilding to be conptructedi on your oreverty. In 
agecrdanee with the contract entered inte between 
you and the Pyle Daticnal Coe ami in view of the 
fact that you knew that I was doing this werk, it 
Geers rather inconmistent at thia tine to. adivee 
me that I muct look eleewhere for my pay.” 

Attached to this letter was the followles bill for services: 


"Sling Brothers ineering Works, 
Te Derideon & Yelsa, Dr. 





Te ine" plane, 9m services ereparing work~- 
oat at aesatiaaekiine "tee Kanufes turiag 
of estinste cont 
aaa. e08 66406000600000600000080000006250.00" 
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The plaintiff? slso testified that in the year 1916, 
he diseovered that the defendant, Charles Eling, ox the defend- 
ant corporation, had erected « manufacturing plant on a part of 
 Eling's land which hed not beon leased to the Pyle Nations) 
Company, aml it is insisted on beholf of plaintif?® that thie 
bedlding wee erected from the plana made by the plaintif’ in 
1912 and that under the arronzemonts with Kling, he, aa well 
as the defendant corperation, should be reeuixed to pay therefor 
the exeot cum, $5,260.00, which was paid by the Pyle National 
Commany for the serviees rendered by plaintif? to 1% ee above 
in@lesteds ~ 

Kling testified that he had haé no deplings what~ 
goever with the plaintif<, exeept those concerning the proposed 
Gettechalk loan and tho arrangements wade through his agent, 
BeKinney, fer the ereetion of the Pyle Vationel Sempany's oulli- 
ing; thot the plaintif? hed never sent him a bill for the work 
whieh plaintiff? alleged wes @rformed ip 1912, and that he, plains 
taff, novor demanded by letter or otherwize payment for thece | 
elleged services; thet the first time he, “ling, koow ef plain- 
tiff's Gleim was when plaintiff "got « lier on the property wi th- 
ont writing any letter or sending any bill.” Eling also teste 
ified that the building for the defendant company's use was built 
in substantial compliance with the plane which hed been prepared 
by Groseman & irowkeuer, which had beon reviwed by Norman Tenens 
en architect; that he 414 not uge the plans prepared by Davidson; 
that he had ne authority from the Board of Directors of the defends 
ant corporation to enter inte a contract with plaintiff for the 
erection of the Wilding. Ne denied veceiving the letter of 
April B82, 1912. 

It wes incumbent upon the plaintiff’ to prove tie. 
material abLlegetions mae in the ctatoment of claim by a pre- 
ponderance of the evidence, and in thie we think he felled. 
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His olaim ic baped directiy vupen hie toetimeny censerning the 
gonvervations Which he testified he hed with the defendent in 

April, 1912. ‘the defendant Kling direetly denies that he made 
any euch stotewents or declarations ar are attributed to him by 
the plaintiff, It is trve thet plaintiff says that fellowing 
these conversations and in confirmation thereof he mailed a letter 
te the defeniont Sling, whe doniee that he ever revived eneh 
letter. wo schurges were make on the books of the plaintarg 
against either defundant,elthough plaintiff, in testifying efx 
yesrs after the date of the letter, says thet he mailed 1% per- 
gonelly for tho reson that "I wanted to be in « position inter 
+0 eweer that I mailed it. “ ° © Im goite of the fact that I 
sensidered thie proposition «a gamble I thought it necousary to 
mail thie varticuiar letter personally.” | 

It is our opinion thet the case ghowld be sent beek 
to the trial cowrt fer o mew twiel and for thie reascn we de not 
wish to express more then le adviseble with reference to the 
Weight of the evidense introduced on the trial. It may be 
waid, however, at this time, thet the evidence before us does 
not preponderate in faver of the plaintiff, The defendant Ming 

“@ixeetly denies having made the contreet sued upon with the plein- 
tiff, ani the testimony of other witsosees and the facta chown | 
upon the triel when carefully analysed tend te corroborate the 
defendent's theory of the oswa. 

4@ late ae the yeer 1916 the olaiatiff attempted to 
eompel Kling te poy him the exact sum which he now claims is due 
him on another secount for services rendered by plaintity in the 
erection of the Pyle Sational Company bulldinge Me did not sid 
in the building or finaneing of the Kling building end Sling 
testified that hie only work in commegtion therewith was an un~ 
suthorised attempt, for the purpose of concvamting the Gottechelk 
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lean , to chenge the plane for the vailding wade by the architects, 

Sresamen & vreekauex. 

i We thimk the evidenge alse preponderates im fevor of 
the defendants claim that the Kling Wallding waa baila in com- 

pliance with the plane prepared by Groggmcn & Freekaver as modi< 

fied vy Jensen. 

The evidence introdueed on the twish fetle to make 
cut e cage ageinet the defendant, Mling 8rethers Uneineering Yorks, 
This defeniant is @ cerporation ond the defendant Charles Kling 

was ite Precident 5 ag gach he had mo implied power, and the 
evidence fails to show that he hed any express authority, to 
lepelly bind the worperction to pay for the servieos which plein-~ 
tiff alleges were rendered by him. 

in Cogsens & Beaton Syyesetting Co. v. Bestern Bs 
& Te Soe, Lis 11d. Apoe S11, the court in referring to the powers 
of a prevident ef « eorporstion, gaia: 

“He may make wueh ordinary conkragts ac 

ng A Mg hy of bese 
hy be imposed by onstom or nagenei ty, 


cateaed conedat ox siarrtee autherity.s Green 
att, 4g 145, ond ences thave ¢ Ti Gods 
"1325 ADDe ‘al. 662. 


Bait ve _Heshua, 14 le Ry A» B61; Mathier ve. jhite, 19 Mont. 459¢ 
tions, Vole 3, page 2488 (7th elition); Elliott 

Mig, cage FI. 

iz scinoehs teatimeny eencersing th. ecenversations 
had with Kling in 1912 be accepted as true, it follows that “ling 
attempted te bind the corporstion in e matter in which he, himselZ, 
hed o verconmal interent. | Under euch elrevmetanesa, the corp- 
oration would not be legally bound by hie sete. Silman, Clinton 
& Somingtiola Rye So. vs Keljy, 77 Tle, 496; KJten v. Independe 
ont Brewing Apane, 232 111., 504, 

The judgment egainet ling brothers Sncineering Yorks 
is erroneous.  owell ve Bion, 108 11. 667 | 
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It is insieted that the statement of claim fi 
to a@tate o couee of notion. However, in an affidavit of nerite 
filed by the defendanta the ineufficieneics of the statement 
were supplies by =o diveet presentation ef the issue as to whether 
defendants had agree’ te pay plaintiff the eum ef money elaimed 
to be due him. gon ve Keuter, 266 Ill. S36. Other alleged 
errors msy not arise upon another trial ef the esse and need 
not be discusesd here. | 
The judgment will be reverged and the cause remand- 
ea te the tric} court for o new trial, 
RSVERELO ABD REMANDED. 
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‘PRAL FROM BUNTCIPAL COURT 
OF CRIGAGO, 


KR. JUSTICE ROLDOM DRLIVERED THE OPINION OF THE COURT. 


Plaintiff bought of the defendant bank a (500 10-25 
year 4% gcld bond of the , 3. A, and paid the bank for the 
bond, Gn this peint there is ne dispute between the parties, 
Plaintiff new contends that the bank failed to deliver to him 
the bond, but took his receipt therefor, On a trial before the 
court without a jury there was « finding and judgment for the 
plaintiff, and defendazit appeals, 
it appears that plaintiff was o customer of the 

defendant bank and had many transactions with it and among ethers 
had bought through it different kinds of bends, On October 24, 
1917, plaintiff,by writing signed by himself and directed to the 
Seeretary of the Treasury, applied to defendant for the $500 bond 
in dispute, At the time he made application for the bend he gave 
the bark a cheek for the amount thereof, £500, but on the same 
dey took the cheek back, destroyed it, and gave another for S10, 
The balance of 8496 he paid on November 14, 1917, This transac- 
tion was had with o Kr, Staehling, an asaistant cashier of the 
bank, 

, Plaintiff wanted one $500 bond and it appears that 
he went into the bank several times inquiring fer weh a bond, but 
that he could not get it because the bank did not have one of | 
the $500 dbeeinetion on any of the cccasions when he called for 1 


it. 


Plaintiff on crosse-exawination was asked the follow- ; 
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ing question; "Then since you were not going to get the bond 
immediately you vaid to er, Stmehling that there was no reason 
why the bark should have the interest on that $500 and then wr. 
Staehling told you you could de what you have just now sald yeu 
did do, namely, pay % per cent, ten dollars, and the balance 
later, Then you lifted that check, that $500 cheek was not run 
through?’* To which he enewered; “Such @ conversation as that 
you speak of teday, now, was never uttered by Steehling to me, 
This is the first time; there is no euch thing te it.” He 
wee then esked: “You do not recall now writing that check for 
@500¢" te which he answered, “Yo, wir; never did, It would be 
on my stub now,* After retiring from the witnesa stend plaine 
tiff wes reenlled to testify by hie counsel, and then etated 
that since the last henring he had exauined his stub books for 
October 24, 1917; that therefrom his recollection was refreshed 
and he then admitted that he did make out a cheek for $500 on 
that date, and on orese-examinetion testified that he criginally 
made the cheek for §500 and then destroyed that check and gave 
@ne for $10, which accounted for the erasure of the 6506 to the 
right of the G10 in the application, Plaintiff oaid he intended 
to pay for the bond im ome payment, but br. Gtuehling told him 
that there was no necessity of paying wore than $10, that he 
was tc pay the balance the next month, and sc he adepted that 
method, | 

These facte are recited to shew that plaintiff PRS 
honestly mistaken in this regard and voluntarily meade the core 
rection in his testimony, 

pefendant insists that plaintiff was given five 
$100 bends in fulfilment of his application and that hia receipt 
therefor was taken, Upon the application plaintiff's signature 


appears in two places and he contends that he placed them beth 
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there on October 24, 1917, One signature is written at the 
bottom on a line centaining the words, “Bank's partial waynes ,* 
Pefendant contends that signature was placed there at the time 
the five $100 bends were delivered to plaintiff in fulfilment 
of his order, under e red ink rubber etaup - "Keceived the 
above described bonds,” We find on the original application an 
arrow indicating that the signature was intended to be upen the 
line below the words last quoted, 

It is patent that plaintiff's name served no useful 
purprese upon the line where it was written and that, as contended 
by defendant, the name of plaintiff in that place was intended as signe 
te the receipt above it; auch contention seems logical in view 
of all the facts, and particularly as it wae shown that receipts 
on applications in numereus other cases were not gigned upen the 
line but indiscriminately - away from the line, below the line, 
and im some cases even above the words ef the receipt, 

When plaintiff swears tnat he put his name on the 
bottom line under the rubber atamp receipt at the time he signed 
the application Geteber 24, 1917, he is simply mistaken. ‘Thie is 
a case where plaintiff cannot escapes from the elementary rule 
that he must maintain his setion by a prependerance of the evi- 
dence, 

On the decisive points in dispute plmintiff's own 
testimony is uneupported. ‘The contentions of the defendant bank 
are sustained by the testimeny of four veracicus witnesses, none 
of whow is more interested in the ultimate decision of the case 
than is plaintiff. Yhe docunentary evidence likewise sup ertes 
defendant's defense, and the receipt for the bonds upen the 
face of the application is, we think, conclusive of the fact that 


plaintiff got his bonds, 
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There is ne question regarding the veracity of any 
ef the witnesses who testified; all evidently testified te what 
they honestly believed to be the fects, The dispute resolves 
itself inte = question of whether plaintiff has made out his 
Gane by @ preponderance of the svidence, and we hold that he 
has not, We cannot escape from the conclusion that plaintiff's 
evidence was net only entirely overcome by documentary evidence 
and the testimony of four witnesses for defendant, but that de- 
fendant's defense was clearly and completely established thereby, 

Yor the foregoing reasons the judgment of the kue 
nicipal court ie reversed and a judgment of nil capiat and for 
eosts entered in thie court. | 

RAVERSED WITH JUDGHEXT OF 
RE, CAPLAT AND FOR costs, 
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PPYAL FROE RUNICTIPAL COURT 
we, ¥ 
OF QRICAGG, 

HARRY YASLONSKI, 


BAR, JUSTICR HOLDGM DELIVERED YE OFINICK OF THE COURT. 


Thie lo an undefended appeal, The couge was tried 


hens before court and jury ond there wre a verdict and judgment for 





defendant, 

The plaintiff claimed to have aold defendant a 
pair eof diasend earrings for whieh there was due $513.80. 
pefendant denied thet Ae bought the eurrings from plaintiff er 
thet he was indebted to her on Bay account. 

The teatineny ef the witnesses on the pert of plaine 
tiff end deferndent is in irreeoneileable confilet. There ia tease 
timenr which, If eivem eredence by the Jury, would swrpert 
Plaintiff's claim or defendant's defeneae, 
| We heve serutirised the testimony. Te recapitulate 
it would eerve no unedel pugpege, pid we therefore refrain from 


ao doing, We cannot gay thet the verdiot ia net supported by 
the evidence or that it ie clewrly Ggeinet toe In 0 of the oie» andi 
Nees Yhe court end the jury gay maovery i ciad “the tewtinony of 
—— 

the Merhoah wituSenes, an adeee the writer of thie opinion, with 
grave suaploion, the evidence af severnl ef the witnesses is 
senifestiy umreiie dle. 

| The seurt end jury eaw the vitueesed and cbwerved 
their dencanor upen the witness stand aud were therefrom better 
able than are we to determine where credit should be given, 


Although we might think from en exasinetion of the evidence that 


there was some merit in plaintiff's claim, yet in view of the 
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centradictions in the proofs we de not feel that we should die- 
turb the judgment, as we are not able to amy that it is clearly 
ageinst the preponderance of the evidence. in ether words, this 
it @ case where the verdict of the jury ond the judgment of the 
court involving, se they do, simply the credibility ef the seve 
@rel witnesses, chowld not be disturbed upon review, where the 
reviewing court hea net the opportunity ef seeing the witnesses, 
¥¢ gannet sey taet the evidence in the record og- 
tablishes the elaim of plaintiff by ite preponderance. The 

- Judguent of the Bunieipel Court ia therefore affirmed. 

APFIRERD, 
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REMY 165 1.A. 674 
Appell 
e AVYPAL PROM SUYERTOR COURT 
‘ OF COOK COUNTY, 
BR, A, BERGER, 


MR, JUSTICE HOLDOM DELIVERED THE OPINION OF THE COURT. 


FPlaintaff in attempting te erose Clark atreet near 
Menomonee street in Chicage was struok by an automobile said to 
belong to defendant and injured, and for the injuries so suf- 
fered and in compensation therefoxy the suit wae breught, There 
was a trial before court and jury, a verdict for $4600 and 
dudgment thereen, and defendant appeals, 

in the conclusion at whien we have arrived in tunis 
ease there must be another trial and we therefore refrain from 
discussing er giving any opinion upen the probative feree of the 
evidence or as te the measure ef damages. 

The judgment must be reversed for the error of the 
court in giving te the jury the feltowing inatruction: 

*The court inetructs the jury thet if you believe 
from the evidence that the plaintiff, Remy Warsane, was in- 
jured by the automobile ef the defendant, and that euch ine 
jury was the result of the negligence of the defendant, or 
of the servant of defendant, then the jury will find the ie- 
sues for the plaintifr.* 

It is el ewentary that to entitle a plaintiff te 
recever in an action of this character, such plaintiff must 
prove that he was in the exercise of ordinary care for his own 
safety; and if not in the exercise of guch ordinary care at the 
time the injury was suffered, regardless of ali other questions, 
including the negligence of the defendant, there can be no re- 


covery. 
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The element of due care upon the part of plain- 
tiff is sbuent frox the inatruetien, The instruction directs a 
verdict for plaintiff because there is ne controversy over the 
fact that plaintiff was injured by the automobile of defendant, 
Plaintiff ia not entitied to recover unless he was se injured 
not only through the negligence of defendant charged in the 
declaration or seme count thereof, but plaintiff must heave 


been at the time in the exercise of due care for hie own 


anfety, Krieger ve. A, Te & Ge Ne My Oe, 242 TI1, 544; 


Cromer v. Borders Corl Co., 246 ibid 451, 
pefendant complains eslae of the action of the ceurt 


in denying his seticn made upon the trial to file a plea in 
abatevent on the ground that plaintiff wag ean Austrian and an 
&@lien enemy, the reasen given by the court for denying the 
motion was that it came too late after the filing of the plea 
ef the general issue, We think the court erred in this regard, 
There are three complete repsens fer holdéing that the court erred 
in denying the motion, The first is, thet at the time ef the 
filing ef the plea ef the general iscue this country was net at 
war with Austria; the second is, that there are no avyerments in 
the pleading of pinintiff disclosing his alien enemy status; 
and third, such slien enemy status was disclosed for the first 
time on cross-exominetion of the plaintiff upen the trial, 

We therefore held that in the circumstances diselosed, the 
general rule that = diletery clea, which & plem of abntament 
is, uust be firet filed end that pleading to the morite weives 
the right to file suoh diletery ples, shovld be departed from 
te mect the condition disciosed by the record, If this 
Country sheli still be in @ state of war with Austria and 
plaintiff shall still be an alien ememy when defendant renews 


his moticn, he may have leave to set up the alien enemy status 
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of plaintiff by an appropriate plea, although in all probability 
before this exse can in the orderly conduct cf the business of 
the Superior Court be again reached for trial, the belligerent 
attitude of this and the Austrian governments will have cenaed 
and the status quo ante bellum restored, 
| This precise question has not been passed upon by 
our Supreme Court, although in Fienta v. Chicago City ly. Ue., 
264 111, 246, the question was raised for the firet time in 
the oral argument before the Supreme Court, Thie did not 
present the question for review, and the court eaid; 
* * *# "Ye only refer to it to shew that it was 
Taised in this court and the manner in whieh it was raised, 
g0 thet the matter may be preperly eonsidered, if desired, 
in accordance with the facts, en the new trial of the case, 
*The errors in the instructions which we have 
pointed out, in view of the record in thie case are of such 
& serious nature that we cannot hold them harmless, Ve 


think, considered together, they must be held to be reversi- 
ble errer,*” 


Vor the reasens indicated the judgaent of the 
Superior Court is reversed and the cause is remanded for a 


new trial, 
REVERSED AND REMANDED, 
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AVPRAL, PROM BUMICIPAL COURT 
OF CHICAGO, 


ve. 


eo ee ee 
Ye he ata” ae ‘ 


g 
- 
a 
: 


ER, JUSTICE HOLDOM DELIVERED THE OPINION OY TER couNT. 


, This action is on a cbond given in in appeal of x 
cause te thie court in which there wes the uguel eonditien that 
if the obligers should prosecute the appeal with effect, tre 
bend should be void, but failing oe to do, the same should re- 
mein in full force and effect, 

The suit in which the appeal bond wee given wae dive 
wmiesed by this court, whereupon the defendant in the suit ee 
@iemiesed sued owt of this court s writ of errer, bringing the 
game judgment invelved in the sppeal again before ua for review, 
the writ of error cage is sti)l pending end undeterwined, and de- 
fendantea contended before the trial Judea that these feaeta cane 
stituted a goed defense ageinet the olein of plaintiff under the 
appeal bend in auit. fhe trial Judge, however, 4id net agree 
with these cententions of defendaste, held timt the feecte ao 

ateted did net conetitute a defense and gxve judgment in debt for 
$65¢, the penalty of the bond, with damages aeenuacd at $487.75, 
debt to be disciarged upon payment ef damages with costs, From 
this judgment defendants appeal, 

#@ egree with the trial Judge that the defenses set 
out in defendants' affidavit cf meriterious defense did net con- 

atitute a defense te the agtion upon the appeal bend, The trial 


wae ex parte, defendants not appearing upon the trial, nor was sry 
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defense made at the trial in their behalf, ewever, efter the 
Judgment they moved to vaeate it, whieh metion the eeurs denied; 
end as the facts set forth in the affidavit of meriterious defense 
did not, if true, constitute a defense, the ruling was without 
error, | 

We enannot take inte account «3 = defense the pendeney 
of & writ of error on the judgment in the eppeml ense, Thie ace~ 
tion ia upon a bend for condition breken, This fset appears 
without dispute, The liability of defendants is controlled by 
the conditions of the bond in #uit, whieh ta the vontract of the 
parties. Hubbel) Fertilizer Co. Vv. yneebeliae et Bh., 199 ili, 
App. 379, disposes of the precise question here invelved against 
defendants’ contention, 

the judgment of the Municipal court is affirmed. 

AFFIRMED, 
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2131.A.675 


WILSON AND COIIMANY, & corporatiog, 


Appellant, 
APPEAL FROM MUNICIPAL COURT 


} 
} OF CHICAGO, 


WR, JUSTICE HOLDOM DELIVERED THR OPINION OF THE COURT. 


This ig a contest between e landlord of the mortgager 
and the mortgagee in a chattel mortgage on certain meat warket 
fixtures. ‘The action is replevin; defendant prevailed and 
Plaintiff appeals. 

The tenant of defendant, one Neyerdiercks, gave a 
| ehattel mortgnge upon the replevined property te seoure certain 
netes, This property was used by the mortgagor in the business 
of a meat merket which he conducted in a store leased from de- 
fondant, The notes matured and were not paid, whereupon the 
mortgagor delivered the mortgaged property to plseintiff under 
the termes of the mortgage; plaintiff teck possession and ree 
tained it until dispessessed by defendant threugh what amounted 
to @ trick practioed by defendant upen plaintiff's agent, The 
mortgagor gave te plaintiff's agent the key to the etore in 
which was the mortgaged property, being the only ey there was 
to the atore at that time, under an agreement that plaintiff 
should ge11] the property and from the precesds pay the mortgage 
dabt, rendering the overplus, if any, te the mortgagor, ij lain- 
tiff took physical possession of the sortgeaged property until 
defendant requested the key to the store where the property wae 
under the guise of showing it to a prospective purchaser, De- 
fendant theresfter refused to return the key, claiming the mort- 


gaged property under his lien as a landlord for rent due and 
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unpaid from the mertwager, Thereupon plaintiff brought this re- 
Plevin suit and tock the mortgaged property under the writ, 

Upon & trial vefore the court without a jury there was a find- 
ing thet defendant was entitled to the possession ef the prop- 
erty ond a writ of reteorno babende was awarded, 

The law does not encourage subterfuge, deceit or 
trickery, and thereon no rights ¢an reset secure in the eye of 
the law. Defendant obtained pessession of the mortgaged property 
by subterfuge and a representation which was falee. He cannot 
adventage ef suct condvet, Pefendant eet up a falae defense, 
Claiming thet veyerdiercks, the msertgagee, surrendered the morte 
gaged property te him, while the evidence proved that pessession 
was secured by berrewing the key of the store in which the prope 
erty was kept on the pretense cf exhibiting the property te oa 
prospective purchaser, 

The surrender cf pessesaion of the meortyaged property 
by the mortgagor ofter default in peywent of the mortgage debt to 
the mortgagee wae effective to vest the title te such property 
in the defendant sortgagee, whiah posa¢esion he cewld maintain 
successfully against all claimants under the mortgagor, Frankene 
thal v. Beyer, 55 il], App. 405, 

Plaintiff could also maintain replevin fer the prop- 
erty taken from him by a wrongdoer such ae defendant was, Lowney 
Vv. Arnold, 97 ibid 91. 

Under the law and the evidence the trial Judge should 
have feund for the plaintiff and civen judgment in ite favor for 
the goods replevined, 

The judement ef the Vunicipal Court ie reversed and 
the cause remended for a new trial in conformity with the views 
herein expressed, : 

REVERSED AND REMANDED, 
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PRAL PROM CIRCUIT COURT 
OF COOK COUNTY. 


va, 
DANIEL HAYES COMe 


AppelLant, 


WR, JUSTICE HOLDOM DFLIVERED THE OPINION OF THE COURT. 


in this ense plaintiff had judguent on an ex parte 
hearing before court and jury for #1046,52, and this appeal 
therefrom is prosecuted on the contention that in violation of 
“Rule 12 of the Cireuit eourt defendant's metion for continuance 
was denied. 
. 3 it appears that on the call of the case for trial 
at the opening of court in the morning, an attorney speaking 
for the attorney of record for defendant asked for a continuance 
of the cnse for the alleged reason that the attorney of record 
‘was at his home suffering from a sore throat. fhis fact, if it 
was a fact, was communicated over the telephone to the attorney 
making the motion, ae he atated, by the wife of the attorney 
of vesera. of the verity of such statement the moving attorney 
had no knowledge, The attorney for plaintiff resisted the mo- 
tion, saying that his client resided in Joliet end wae present 
te try the case. It wae then agreed by court and beth counsel 
thet the hearing of the case should go on at two o'clock, With 
this underetanding counsel left the courtroom, At twe o'oleck 
coungel fer plaintiff returned and after some delay the cage was 
again called for trial, Thereupon an attorney not of record and 
whe had not therefofeore appeared in the cause speke for defend- 
ant and represented to the court that the atterney of recerd was 
111 at hie home with s sore throat and asked that the cause be 


ed. This attorney made iis statements regarding the 
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Claimed illness ef defendant's atterney ef record entirely from 


hearsay and not from hie own knowledge, No affidavit or other 
proof wae offered to support thie motion for a continuance, 
although on offer wae made to put the wife of the attorney of 
record upen the witness stand to prove the fact ef her husband's 
idliness. This the court refused te allow, and the trial pro- 
eeeded, resulting in the judgment found in the record. 

In order to reverse thie judgnent we sust hold 
that in denying the motion for @ continuance of the cause the 
trial Judge was guilty of an abuse of tint diseretion which the 
law reposes in the judiciary, This, in the condition of the 
record before us, we cannot do, There was no evidence before 
the trial Judge ef any fact which would have justified the 
areanting of a continuance, 

Rule 12, inveked by defendant and which the trial 
Judge, it is sontended, disregarded, ia as fellows; 

“When the principal atterney or soliciter of reeord, 
or the attorney or solicitor specially charged with the trial 
of the case of a party, is 111 or actually engaged in the 
trial of a cause in some other court at the time the cause is 
ealled for trial, and the other party is ready, the court 
will pase the cause for the time without prejudice, where it 
appeare by affidavit or otherwise that the party seeking the 
delay has used due diligence te be ready for trinl, end would 
have been ready but for the illness or engagement of his ate 
torney,.” 

An unanswerable reasen for affirming the judgement ia 
that defendant moved for a continuance and invoked ule 12 toe 
support the motion, Rule 12 regulates motions to pess cases, net 
to continues them, and has no application te » motion te continue, 

Purthermore, defendant sought to set off unliquidated 
damages under a contract entirely disconnected with the contract 
upen which plaintiff declared. Thie the law does not permit, 


Palkenan v. Senedley, 2600 111, App. 6. 


pefendant's set-off did net grow out of the contract 
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Sued upon and it was not for liquidated damages; consequently it 
presented no triable issues as ngainst plaintiff's claim, 
Gurliezek v. Nothenstein, 210 ibid 270, 

There is ne error in this re¢ord calling for a re- 
versa) of the judgment of the Cireuit court, and it is therefore 


affirmed, 
AYPTAMED, 
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APPEAL PRCK NURICIPAL COURT 
OF CHICAGO, 


| 
| 


HR, JUSTICE EOLPOM DELIVERED THE OPINION OF THe COURT. 


in this ease the defendant bought of plaintiff a 
vietrcla for 2200 on the instealeent phen, paying 820 on ace 
count. He signed a dccument in the nature cf a promissory 
note with power to cenfess jurnguent thereon, A judgment 
was entered on this decummt for $<065.87, On motion the 
judgment was opened and defendant let in to defend, which he 
did, and made a counter-claim for $26, the ameunt which he 
head paid dewn, en the contention that the viectrola was defec- 
tive; beenause of such defect he had rescinded the contract 
and desanded beek the cash payment. A trial before court and 
jury resulted in « verdict and judement in fevor of defendant 
for the amount of hia ccunter-claim, and plaintiff appenlie. 

The real issue in this case and upon ehich issue 
the case was tried, is: Was defendant entitled te a perfect 
mechine and did he get such a machine? 

As defendant bargained for a new auscnine he was 
entitled te s perfect one, This the law will imply. That the 
machine was defective is admitted, fiaintiff's own witness 
testified that “There is a crack in tie sound board; it is a 
pin crack. it is on top of the beard, not visible on the cut- 
side, To see it you have get te get down to it and icok sround 
. and then look up. I tried the machine, fue tone is ne different 
eo me with @ crack in the tone board.*® The crack was five inches, 
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A aplit would make a difference in the tone arm but not in 
the tone chamber. 

' hie is preef pesitive that the victrola wes de- 
fective, Under this evidence the jury eculd net find otherwise than 
they did. The fact that the defect did not affeet the tone of 
the | ON ie beside the question, Hefendant was entitled 
te & perfect victrola, In these circumstances defendant had a 
right te rescind the contract, and as he exercised such right 
within s reneoneble time and did nothing thereafter in affirm- 
ance ef the contract, the rescission was effective, Hakes +. 
Aeron, 162 Ill, App..190. 


fhe jury sight reasenevly find tant there was no 





use of tae vietrola by defendant efter his rescission of the 
contract inconsiatent with the ownership ef plaintiff, The 
attitude of pleintiff was and stil! is that there can be ne 
Terciasion, and acting thereon it refused to receive beer the 
instresent, but left it in the passesaion cf defencant ngsinst 
his will, 

There is ne guestion rightfully in this ense in- 
volving ® verbal ecentract in contradiction of the terms of the 
chattel mortgage given te secure the purchase price of the vice 
trola, snd we decide this question solely on the proposition 
that defendant impliedly bargained for a perfeet victroela and 
indisputably received cne that was defective, 

There is no reversible error in the rulings of the 
trial court upen the evidence cr tne instructions; therefore 
the judgment of the Hunicipal court is affirmed. 
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| APPEAL PRON MUNICIPAL COURT 


of the Hetate of CHARLES FEL Ga. 





Appellant ,7 


OF CHICAGC, 


EH, JUSTICE HOLDOM DELIVERED THE GFINION OF THE COURT. 


fhis is an action of replevin for four horses, On @ 
trial befere the court and jury the trial Judge, on motion of 
defendant wade at the conclusion of plaintiff's case, instructed 
@ verdict in favor of defendant, judgment thereon was entered and 
Plaintiff presecutes this appes} and asks a reversal. 

The facts are few and simple, The Jerses in queg- 
tien belonged to the estate of Tharle2 Nelsen, deceased, of which 
the plaintiff, John *, trickeon, was administrater, Part of the 

‘avsets of the estate consisted of a livery business cenducted by 
the deceased in the presises where the horses in question were 
kept both before and efter the death of deceased, Under an order 
of the Probate court in the estate ef deceased, Fricksen ag ad- 
ministrateor was suthorized te sell the assets of the deceased's 
livery businese, of which the four herses in question were a 
part, The sale waa te be a public sale et auction te the highest 
bidder for cash, the terme of the order required the adsinistra- 
ter to sell for cash, befendant desired to purchase the four 
herses in question and plaintiff was willimg to sell them te de- 
fendant at an agreed price, with the distinct understanding that 
the price agreed upon should be paid in cash, By one subterfuge 
and another defendant exeused himself from paying tie cash, 

soppromising every time the excuses were made to procure the neces- 
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sary cash snd pay it to plaintiff for the sorses without delay, 
Pinelly, upen the pretext of having s claim against the estate of 
Belson, defendant refused to pay the sum agreed for the horses and 
thereupen this replevin suit was commenced. 

It eannet be said that by any act of plaintiff as 
shewn by the evidence did plnintiff deliver the horses tc de- 
fendant. ‘The horses were kept by plaintiff in the same plsce 
as they were kept in the lifetime of deceased. While it ia true 
that subsequentiyv defendant obtained = lease to himself cf the 
presises in which therherses were kept and there started a Livery 
business of kis own, yet by ne act of pinintiff wae there any de- 
livery of the horses to defendant. They were silowed tc remain 
where they always had been on the express agreement of defendant 
that he would pay the purchase price of the herses in cash, The 
payment of the purchase price in cash was clearly a condition 
precedent or at least coneurrent tc the passing of title te the 
horses, Failing to pay, no title passed. 

The law upon this subject would seem to be elementary. 
Where a snle is made of personal property with a condition pre- 
cedent or concurrent to the peasing of the title, such titie w#iil 
not poses until the precedent or coneurrent condition is fulfilled, 
See, S2C, Benjamin on Sales, 

hile defendant accepted the offer of plsintiff, he 
failed to comply with the condition precedent centained in that 
offer, and therefore there was no sale, From the testimony in 
the record it is clear that it was the intentien ef the parties 
that the sale sheuld be fer cash, in fact, under the order of 
the irebate court authorizing the saie, plaintiff could net 
make any other teras, and as defendant was purchasing frem the ad- 


ministrater of the Nelson estate under an order entered in the 
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Probate court in that estate, he was bound to take netice of the 
limited autherity ef plaintiff in making the sale. The contract 
was in its essence executery, and no title passed until the price 
agreed was paid, WGindwuller v. Fleming, 129 111, App, 476; Gibson 
¥. Chicage Packing & Provision Co., 108 ibid ioe, 

_-‘ fadile the evidence shows there wes no delivery, if 
there had been delivery witheut performance ef tie preeedent or 
soncurrent condition of payment, ne title weuld pase, Gibson v, 
Chieage Packing @ Irovision Ce., nupra. 

For the errer of the trial Judge in directing a ver- 
@ict at the conclusion ef plaintiff's testisony fer the defendant, 
the jJedement of the panicipal court is reversed and the cause is 
remended fer a new trial in accord with the views herein expressed, 
REVERSED AND RRRAYDED. 
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CHARLOTTE, 2. FOLFF, 
Appellee, 


Qh Side- Aru? obo 


| OF COOK CouUNTY, 
’ 
Appel lagt. 


RR, JUSTICE HOLDOM DELIVERED THY OPINION OF THE COURT, 


“his is an action againet defendent by the plaine 
tirs, a guest of defendant's tenant, fer personal injuries re- 
Sulting frem the breaking down of a porch upon the premises of 
defendant, where plaintiff was sitting at the invitation ef 
the tenant, her sister. 

*here have been two triale with resulting verdicts 
of $1,060, upon the last of which Judgement wes entered and 
from which judgment defendant brings the reeord here by appeal 
for review and reversal, 

, Weither the ameunt of the judgment ner the ine 
juries suffered by plaintiff is challenged, and it is net 
disputed but thet the accident happened aa averred in the 
declaration und preven by the evidence heard upon the trial, 
However, it is insisted that the declaration states no cause 
of action and tias the motica of defendant for an instructed 
verdict in his faver should have been allowed and that there 
are errors in certain of the instructions given te the jury. 

It appeara that the porch which gave way upon the 
ececasion of plaintiff's injuries was not a pert of the premi- 
gen leased to uny of the tenants of the building, but was a 


pert of defendant's premises used in common by his tenants, 


more perticularly in reaching the attic, which was used in 
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commen by the tenants in drying their leundry, vefendant adwits 
that the guest of the tenant has the same right of setion againat 
the defendant landlord that the tenant would have if injured in 
like circumstances, Park v. Zenn, 203 Tll, App, 188, 

It is urged for defendant that the only question 
about which there was eny dispute before the jury was as te hew 
much there was of decay or weakness in the poroh as seen sfter 
the fleor cf the same gave way, 

it is true that there wae ne patent defect in the 
porch visitle on a cagunl cbaervance, but that the defeet was 
latent and not disceverpble in the exercide of ordinary care, 
However, after the accident it wae abundantly preven that the 
ends ef the cress-pieces where they were attached te the up- 
rights were decayed and the upright was "pulpy" and thet the 
floor joists were still attached to the cross-pleces, it was 
Also testified that the cross-plece was still attacked te the up- 
right and that the same was decayed where the floor joists set in, 
and it wae proven that the nails or opikes in the flecr joists ‘were 
rusty, 

It ia true that the porch wee subjected, upen the 
eccasicn in question, te a censiderable atrain, ‘There were five 
women upon it, @ hand washing machine, e wash bench, @ chair and 
a@recker, These all terether weighed about half @ ten, It seems 
the tenant, the sister of plaintiff, was e large women weighing 
about 225 povhde, and wher she added her weight to that which was 
already upon the poreh it gave way. 

It ig in evidence that it wae not infrequent that 
tenants used the poreh by sitting therecn and that the night 
of the accident was a het July night and the women repaired te 
_ ‘the porch because it was cooler there tian in the house. 


It was aleo proven that the premises were of wooden 
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sconetruction, originally built in 1892, and were two stories in 
height; that in 1902 the building was raised and a briek founda. 
tion put under it and algo a third flat on the cround flocr, 

fhe jury from this evidence had a right te conclude 
that the pert of the porch which gave way was defective, that the 
defect was Latent and could net be ascertained by casual observ 
ance, that defendant wae negligent in not maintaining the porch 
in an ordinarily safe condition, that he might have known by 
the exercise of due care und circumspection that the joiats were 
liable to become, as tney were, rotten and decaysd after having 
been exposed to the weather for so many years, and that defendant 
could not avoid liability by merely denying that he had any knowl 
edge of the rotten cendition of the croes-picces and uprights, 
whieh condition the evidence abundantly establishes, befendant 
Gannet shield himself because he had no knowledge of the condi- 
tion, As anid in Mattoon v, Yerland, 97 T}1, App. 16: 








"The feet thet one of the boards broke under the 
Weircht of appellee preves it wre unsound, Did appellant know 
it was unsound, or by the exercise of reasoneble care or exe 
amination could it have known of the defective board? * » * 
It is a matter of common observation that boards will rot on 
the underside when laid over an exeavation in which dampness 
Collects and remains without the freedom of air circulation, 
A mere casual inopection of the boarda at that time would, we 
think, have disclosed the fact that the boards were thin and 
weak from decay beneath, while remaining apparently seund on 
the tops of them, Common prudence and care demanded at that 
time a better inspection than was given, and if appellant did 
not know the dangerous condition of the boards, it wes the 
fault of ite own cuevsen officer or servant, for whose neglie 
gence it is liable,* 


And go in the case at bar, defendant could have 
readily ascertained by cnsual inspection the rottennesa which 
existed in the supports ef the perch and that it must have been 
fer some time in need of repair; and the jury might reasonably 
eo find from the evidence. 


It ia the duty ef a landlord to exercise ordinary and 


reasonable care in the maintenance of porches and stairways and 
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to keep the same in a reasonably sefe condition for persons lawe- 
fully using them. This measure of care a eourt embodied in 
an instruction te the jury, end in so deing the court did not 
eTr, 

The cause went to the jury upon an additional count 
filed January 25, 1918, and it is centended that this count does 
not estate # cause of action. It svers that the defendant was the 
owner of a building at 3408 Southport avenue, which he rented 
te certain parties to be oceupied as a residence; that there 
were three floors, each occupied by ea tenant; that shove these 
floors was an attic used in common by the tenants; that from 
the ground to the attic were stairs and porehes which were 
ueed by the tenants in common; thet the rear poreh of the build- 
ing and the supperte of the same were in a weak, worn, decayed 
and dnigerous condition and unfit te be ueed and cecupied; that 
they were dangercus to life and limb cf anyone whe might use 
the same by being thereon; that this eondition was knewn te dee 
fendant , or in the exercise ef ordinary care would have been 
oo on by him; that weak, worn ond deceyed parts were covered 
with paioct and hidden from view; that enid cenditions centinued 
fer a long time before the date of the accident to plaintiff, who 
was lawfully upen the poreh at the time; thet it wes the duty of 
defendant to exercise care for the anfety of plaintiff and others 
whe might lawfully be upon eaid peroh; that in this the defend- 
ant failed, in that he allowed the poreh and aupperta to be in a 
weak, worn, decayed and dangerous condition, and that by reason 
of defendantits acts of omission and commission aforesnid, while 
plaintiff was upon the porch it geve way end she wes precipisated 
from the second story and injured, etc, We think this count 
stated a good cause of action, 


We find no error in precedure warranting eur intere 
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2131.A. 676 


PPEAL FROM GUPERICN COURT 






CF COOK COUNTY, 


ER. JUSTICE ECLDOM VELIVERED THE OFINIOFN OF THE COURT. 


This is a appeal from an order ef commitment for 
conteapt for non-payment ef soney due under an order of July 2, 
1916, in payment of alimony pending an appeal te this court 
from a decree for separate maintenance entered Hay 2¢, 1918, 

The decree of usy 29, 1916, isa, coincident with 
the delivery of tnis opinion, affirmed. It therefore resains 
for this court to decide whether the preceedings eventuating 
in the commitment are regular cr erroneous, 

pefendant relies fer a reversal of the order of 
ccoemitment, net upon the irregularity of the preceeding, but 
because, as he says, he has not intentionally violated the erder 
of the court fer the payment of the alinony pending the appeal 
from the final decree, but that he ig net able te pay the full 
amount provided for by the erder of court fer the payment of 
alimony pending the appeal. 

While defendant in his answer to the petition for 
the rule te show eause wiy he should net tbe held in contempt of 
court for non-payment of aliswony, etc., undertook to show tre 
amount ef his receipts and the source of tuem and the amount ef 
his disbursesents and upon what account they were made, he ut- 
terly failed to show that he had lest any of the property which 
the decree of Hay 29, 1914, found he cwned or possessed, in 
other words, defendant has net ahown a lack of ability to pay 
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the amount ordered paid and whieh in teras the decree found he 
had property eaply sufficient with which te pay, He cannct ime 
pugn the verities of that decree in the contempt proceeding. 

That decree is not subject to collateral attack in the conte=pt 
proceeding. FPurtberwore, the ‘eoumitaent for contempt is for 
discebedience of the order of july 2, 1918, which was an appealable 
order and fres whieh defendant did net appeal. Bleke v. Blake, 
go ml, 523, 

It fellows that the reasonableness of that order is 
not before the court for review. In the conterpt proceeding de- 
fendant could not attack the verities ef the decree of Yay 29, 
1918, or of the order ef July 2, 1918, 

While recourse sight have been had by way of execu- 
tion te enforce the lien of the decree of May 29, 1914, upon 
the preperty of defendant to satisfy the amount due, yet that 
@id not affect the power of the ecurt te compel payment by 
summary proceedings for centempt. 

3 There was a dual remedy open to complainant - one 
by preceeding against the property of defendant; the other te 
proceed against him and punish his for conteupt for failure te 
comply with the order, O'Calleghan v. O'Callaghan, 69 I11, 552, 

The order of the Supericr Court of July 11, 1916, 
comsitting defendent as fer centeupt of court is affirmed, 

APP IRERD. 
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'2131.A. 676 


Appellee, 
APP RAL PROM SUPTRIGN COURT 
) 


OF COOK COUNTY. 





Appel lang, 


BR, JUSTICE HOLNOM DELIVERED TER OF TMIOe OF TRY COUNT, 


‘his is ex ®ill by the wife against the husband for 
separate meintenance, The bill charges that the defendant on 
Pebruary 21, 1917, without any wenoenadie cause or justification 
abandoned complainant and since that time has refused te live or 
@ohebit with her and that complainant is living s¢parate and apart 
from defendant without her fault, Defendant iv also charged with 
¢ruelty, drunkenness and adultery, 

Although defendant in his anawer denies the deser~ 
tien, drunkenness end cruelty sdnuien against hia, he meets the 
charge of adul tery in hia answer in thie rather unusual manner: 
Defendant “neither admits nor denies that he hae been guilty ef 
adulterous and licentious practices or that he nas committed 
adultery with one Kies Cleppernich on the 28th day of “ovesber, 
1916, nor on the 17th dey of February, A. D, 1917, but demands 
that strict proof be made; neither admits nor denies that at 
divers other times and places in said county and state of illi- 
mois, he has committed adultery or received divers pestal cards 
and letters from divers affinities, but demands that strict 
proof be mede thereof,” An exception to this part ef the 


anewer, if made, muat have been sustained, 
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While these charges were fairly sustained by the 
Pprocfs, they were not material te the main contention of come 
Ppleinant that she wae living separate ond apart from defendant 
without her fault, However, the evidence regarding the adultery 
charged wae fairly well sustained by the admissions of defendant 
and the testimony of several credible witnesses, This testineny 
is in the record without denial, 

The decree found that the perties were husband 
and wife and that complainant was living separate and apart from 
her husband without her fault; thet there were three children, 
the issue of the marriage, living with complainant, the eldest 
being less than eight years of age and the youngest being but 
four months when defendant deserted them and her, ‘The court de- 
ereed separate maintenance and allowed $205 per month for the 
support ef complainant and her ehildren, with the right he Live 
rent free in a flat then Goecupied by complainant and her children 
and formerly ccoupied as the family homestead in a building ewned 
by defendant and his father; complainant was @lac avarded g500 
for solicitors' fees and defendant was crdered to pay conplainant 
within thirty days §530, the cost of a surgical eperation, in- 
Gluding physiciens' and hespital billa, cemplainant having been 
in the hospital and undergone a surgical operation pricr te the 
entry of the decree, The care, cuetody and education of the 
children were awarded to couplainant with the right reserved te 
defendant to visit them at reasoneble times until the court 
should order otherwiae, The decree was sade a jien upon the 


Peal estate of defendant. From this decree defendant prosecutes 


this appeal, 
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' Defendant practically made no defense, either be- 
fore the Chaneceller or in this court, te the separate maintenance 
awarded by the decree. He made but a pretense in the trial court 
of resisting his wife's prever fer separate saintenence. He 
neither gave evidence himself nor proffered that of any other 
witness in denial of his wife’s charge that she was living sepa- 
rate and apert from him without her fault, and the argument of 
defendant's counsel that this part of the desree is erroneous is 
feedle and pointless, 

The real controversy is aimed at the allowance of 
support sonsey, scliciters’ fees and surgeons’, physicians! and 
heapital charges, It is net disputed that cemplainant underwent 
& necessary surgical cperation or that the ameunt charged fer 
services of the surgeon, the physicions, and the hespital dues 
4s ¥easonadie, There were no countervailing proefs on these 
itens, end the.same is true as to the fees allowed fer the sere 
vices of complainant'ta seliciter, While defendant put upen the 
witness stand the physician «he administered the anaesthetic te 
compleinant fer the surgecn at the time of the operation, and whe 
owned the hespital in which cemsplscinant wae cperated upon, yet he 
refused to testify thet the surgeon's charges were unreagonable, 
Saying that he would rather net pess an opinien as te the reasen- 
able waiue of an cperation of the kind performed, 

Complainant made detailed proef of the property and 
business owned by defendant and bis income therefrow, There wes 
an elaborate detsiled statement amde by a firm of certified public 
accountants covering the property and business ef defendant in a 
most therough manner. Hefendant meade no attespt te controvert this 
evidence and refrained from testifying himself in regard therete, 
The court found that defendant was the owner ef an undivided half 
interest in the preperty numbered 1334-1558 Sest inke street, 
Chicage, and also the emer of an undivided half interest in the 


1 
Py Ane i 


























-ed toitio .senetob on shen yl (aoltoarq durbasted — 
eoaceeinian esayeryes od of ,s700 chi? al Te tol fonnat? | 
$xuoe foix? pat nt senstevy & tad obas on sen7a0d ont yd be 

OY socmantiion oternyes toy seyery webby aks 3a a 
aeido un % tis baw Tiowy con Ufonatd. somebine ona 9 
-aqee guivit wee site tis eyunio atottw aid Qe f 
“Yo seemuegep ets hae , five? aan dosti abst moet 8 ; 
#2 cuopinrcs ot eamoeb oud Yo #eg kad Jat Soares @ 
Ye eananais wii zs beats oi yoxmvetiage dawe oft. | 
See rasmaoiordg +9 Baga ytwe bis wowk tated bent ee. | 2 
fimetebas Jomnintqnos suid betaqwth son St 9h <a 
Tol fegraia snvens oat sndt as aoiessy feoigme O 
e¢e6 iabiqecd ac? dan sande bagaq ad sxoopene edd -9 
‘eeedd a9 erecta gaklt artes muss on otew wERME 
tae ec? tot hewofis-sset ent of seourtak none at 
oad equ 204 Samhowteh efide radio ioe w°enand 
6? alsediqusny e413 betedebslads eae. omtoieedy oa baat 
edt bos ,adiieteqo eat Ic amis off 2s agegses oad 0" 
ed Say \noqw Boteraqcs sew samt sige votaw aby ad. 
2 idagosseTEN oTSY BORT ede enoegsee wi sass <iieans 08 
=890HS% oft 08 co aehenge a nae¢ tom soddee Biuow ‘ 
sbewretse9 bas sud te aoigwaege me we. 
bas Utxoqo1, O43 Yo Young boliased ebam: snaniasqued » 4 
aoe oteiT ,moTteteds eawonk eis. wae Samane ted co 0 ae 
Gh IGG Gellisaao lo ati? * ys sbem Jemnotade boLiesen | . 
& “i goubeetieod to sethioud bua vs tegen oui uaiseva 
BIW Iteretisen oF syas7234 on ede IN8bR9 TK. stonmen | 
<Odntsds bueget ot Boum d BALVILI eed nowt bonieeter 
Reus, deb Peden a@, 29 tamer on?, aor Shea 190 Yd yaa bows 4 1 
eteettc vila Jeut 8E%6~22EE dette dawn Wreqag ont ‘al 
edt mk teetetat Mast bebivibew «a Ye sa0Ke odd on ta bee 


oA 


i Se 


-_ 





presices known ag 1644 south Central Park avenue, Chicage, and 
thet he was likewise the owner cf 95 per cent ef the capital 
ateck cf the Rubens Fetal and iren Company, and that his assets 
were worth at least $36,000, and that he was in receipt of an 
income in excess ef $10,000 yearly and that compiainent was 
without property, 

The uncontradicted evidence was abundantiy sufficinnt 
te sustain these findings of the Chancellor, In view ef the man- 
ner in whieh the perties lived prior to defendant's deserticn of 
hie wife and children, the delicate health of the wife and the 
tender yeoara of the three children, we cannot exy that the allew- 
ance meade by the Chanceller,in the exercise of that sound discre- 
tion which the law reposes in o chencelior in the waking ef such 
allowances, was abused, Furthersore, the contention now made 
that the financial part of the decree is faulty, comes tec late 
when made in this court for the first time, befendant ande ne 
attempt on the trial to contrevert any fact put forward by the 
proofs of complainant; therefore there is no foundation upon which 
defendant can rest any contention that the findings ef the Chane- 
cellor in the decree in thie recerd are net supported by the 
proofs, If the proefs of cempleinant were unwarranted, the facts 
which would so demonstrate were within the kmewledge and contrel 
ef defendant; and aw he feiled te effer any countervailing preef, 
he must be held te have nequiesced in the verity of such proefs, 

It is urged that the Chancellor erred in making the 
monetary part of the decree « lien upon defendant's real estate, 
The rule as laid down in Johnsen v. Johnson, 125 i113. 510, is 
that the right to enfcree a decree in separate maintenance cases 
by making the same a lien upon the real estate of defendant, is 


inherent in courte of chancery. 
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Defendant was liable te pay the surgeon's, physi- 
eians' and other charges made seceasary by the imprired condition 
ef bis wife's health as a part of the family expenses. Moreover, 
the evidence supporting the allowance net having been chjected te 
by defendant on the trial, he cannot now be heard te urge that 
the admission of such evidence in the meking cf auch allewence was 
improper, Swartcut v. Swartout, 207 Ill. App. 463, 

The reeerd being free from reversible errer, the 
decree of the Superior court is affirmed. 

APPIREED, 


s x's B35 
J x Ly 





rr 

As af 
Bites 
) by, 
E Sion: 












wteesa «e'msoqian et OE OF wSaRE se SombORTeG 
malsinnss betieql ou? Yd YIResseRG ehua eegtadD. 3 
stovorte® ©. neecsqxs Lian? aa 20 350g © 8a Mh : ee. 
of bovaekse awed ynivan gox sonwwotts eit galszoamue, 68 aa 

dads oe OF b2arx od von joanaa of .foled Sdd a tons 
Ammameeetantmiemmadialon ei. 
oe . Ab AIA AK NOR eg not 


i any 
ot ye 
hae Stent, Car ea Galea 


relict oui ea 
, ob tiaiteg <p H:: 





2131.A..676 





BARRY %. ‘RUSLOFF 
net aa ae APPtal PROM MUNICIPAL COURT 
a 
prerkat ® CHICAGO. 
ANDEBY “AES 5 
BR. JUSTICE HOLDOM DELIVERED THe OF THIN OF ta CouRt. 


/* By thie appenl defendant aceks to reverse « judement for 
$250 against him end in favor of plaintiff? entercsd upon the verdict 
ofa jury. o i eng 

\oo* Qhe ‘plainti?e 1s a real extate broker. one Filliem 9. 
Donohey informed plaintiff that he wished to buy « residence ana 
plaintir? proceeded to find one for him. Defendant owned a residence 
ot the novthwest Corner of Lawrence ané Christiana avenues, Chieage. 
Plaintie® wrote defendant seking him to state the prise of the 3 
property ané the terms on which he would gel] it, to whieh éefen- 
dant anewered that Ais price was $10,900, thst there was 6 £4,600 
mortgage upon the property ana thet he wenld require $6,000 in 
money. “Thie orfer was submitted to Donchey, who varied it by offer= 
ing to pay $3,090 eash, aecume the $4,000 mortgage and give » second 
incutibeanee for $3,099. This counter-offer wes submitted to defen~ 
dant, ang on & sunday plainttse went to the home of defendant and 
gubuitted to him « contract for his signature, slready signed by 
Donohey, for a sale of the property fin aeeora with the counter-offer 
made by Donghey sn@ submitted by plaiatit®. Lefendant refused to do 
business on Sunday, telling plaintiff te come to his office on Monéay, 
which he dia, tut plaintiff refused to sign the contract. 

Donohey testified that plaintiff’ was looking for a 
piece of property for him and that plaintiff tolé hin sbout 
this property and ite price sand the terms of payment. It is 
evident 4n the first place that plaintiff was the agent Zor 

as Bonohey. Even if this were not #0, plaintiff would not be 
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APPEAL PRO MUNICIPAL COURT 
@ CHICAGO. 





hy this appeal defendant seeks to reverse a judgment for 
$260 against him and in faver of plaintiff entered upon the verdict 
of a jury. 

The plaintiff is « real catate broker. one William 3. 
Ponohey informed plaintiff that he wished te buy « residence and 
plaintiff? proceeded to find one for him. Defendant owned a residence 
et the northwest corner of Lawrences ané Christiana avenues, Chicago. 
Plaintiff? wrote defendant saking him to etate the prise of the | 
property and the terme on which he would eell it, to whieh defen- 
gent anewered that his price was $10,906, that there was « $4,090 
mortgage upon the property an@ that he would require $6,090 in 
money. This offer was submitted to Donchey, who varied it by offer- 
ing to pay $3,090 cash, aseume the $4,000 mortgage and give = second 
incusbrence for $3,099. ‘his sounter-offer was submitted to defen- 
dant, and on s Sunday plaintir? went to the home of defeniant and 
gubmitted te him « contract for his signature, slrenady signed by 
Benohey, for a sale of the property in eceorad with the counter-offer 
mage by Donghey ané submitted by plaintiff’. befendant refused te do 
business on Sunday, telling plaintiff te come to his office on Monday, 
which he 414, but plaintiff refused to sign the contract. 

Bonohey testified that plaintiff wae looking for a 
piece of property for him and that plaintiff told hin about 
this property and ite price and the terms of payment. I[% is 
evident in the first place that pleintiff was the agent Zor 
Donohey. Even if thie were not so, plnintiff would not be 
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entitied to the corsission which he sues fer, because he did 
mot find a purchaser ready, able and willing te take the 
preperty upon the teras of defendant, the counter-offer of 
Dehoney net being accepted, 

‘The evidence is conflicting wpon the crucial 
question as to whether defendant agreed te the counter- 
Prepesition of venchey, plaintiff affiruing and defendant 
genying ite aeeceptance; in this condition of the evidence 
plaintiff has friled to make cut hie exse by that prepender- 
ence of the evidence which the law requires before he can te- 
cover. Yurthersere, we do net think the evidence is in seri- 
gus conflict, ‘The centract proffered by plaintiff to defendant 
She not subsitted until after Denchey had signed it. Fiaintif?¢ 
AS not warranted in assuming, a2 he seens te have done, that 
defendant would accept Senohey's cffer, There wae therefore 
no meeting of the sinds of the parties before the tender of 
the contract te defendant for kis executien theresf, He then 
refused te execute the contract on tke ground that it wae net 
meccrding to the tems under which he had informed pleintiff he 
wae wiliing te ell the property, 

fhe evidence in tre record dees net support | laine 
tiff'*s clais., The verdict and Judgment eheuld have been for 
the defendant, Therefore the judement of the Hunicipal court 
ie veversedé with a finding of feets. 

REVERSED SITH FIFDING OF FACTS. 
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APPRAL FRO HWURICIPAL COURT 


HeIREVAR LUBBER CO... 
a corporation, 


OF CHICAGO, 
JORES, COAT 
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&R, JUSTICE HCOLDOM DELIVERED THE GCPINION OF THE COURT. 


This is an appeal from a judgment for 21795.20 in 
favor of plaintiff and against defendant, entered upon an in- 
@atructed verdict. ‘The correctness cf tie asiount due plaintiff 
is mot in dispute, tut defendant filed a counter-claiz, by way 
of seteoff, of $2581.49, fer non-delivery of 750,000 feet cf 
lumber which it siaime it ordered cf plaintiff on September 
21, 1915, which order defendant contends plaintiff aecepted. 

befendent asserts that the contract fer 750,000 
feet of lusber is contained in the correspondence between tie 
perties. A eareful serutiny of this cerrearondence fails te 
reveal any euch contract.  ‘oentracts do net arise inferentinily; 
that they de seens to be the attitude ef defendant in ite con- 
tention thet the cerrespondence contains the clesents of a con- 
tract for 750,000 feet of lumber, Languege is used in some of 
these letters whick indicetes that defendant assused there was 
@ contract, but such asaumspticn finds ne suppert in the let- 
ters, A typical letter is that of plaintiff to defendant of 
October 22, 1915, wiich was sent at the request of Jonn J, 
Anderson, a lumber broker whe had negotiated the 550,000 feet 
contract, in which letter plaintiff asde a stetes mt of the ap- 
proximate emount of stock then on hand te apply on defendant's 
orders, wet in it said: *ge understand thet you will continue 
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tered your order fer ail of it, as provided fer in your erder,* 
Thies may be said to indicate a desire for further erders, but 
nothing more. Prices and other conditions were stipulated in 
the contract fer the 550,000 feet of lumber. There is not one 
gcintilla of evidence extractable from any letter showing that 
any price regarding ea suppesed order of 750,000 feet ef luxber, 
@ates cf deliveries er terms ef payment are mentioned; none 
ean be supplied by inference, 

It is clear thet defendant utterly failed te saein- 
tain its contention that a contract existed fer 750,000 feet ef 
lumber in eddition te the 550,000 feet, abeut which latter there 
is no dispute, and its claim ef set-off therefore fails, 

The judgment ef the Nuricipml ceurt is affirmed. 

AFFIRMED, 
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GERALDINE B. EDLUND, 
Appellee, 


2131.4. 677 


APEPAL FROM CIRCUIT COURT 
GF COGK COUNTY, 
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MR. JUSTICE HCLDOM DELIVERED THE CFIVION OF THE COURT. 


This cause comes to this court by transfer from the 
Supreme court - 285 111. 165 - te which the appeal was improvi- 
dently taken, ‘The defendant raised constitutional cuesticns 
which the Supreze court held were net in the ease. 

This is the second appearance of this exse in this 
court. hen the cause was here before, the divorce decree in 
which alimony and soliciters' fees were allowed was befcre us 
for review. ve affirmed the decree as tc the divorce and re- 
versed that portien of the decree which allowed slimcny because 
neither in the decree nor in the certificate of evidence was 


there any evidence sustaining the decree for alimony. Gee 


pment men 


/ @pinion in ease general ‘munber 23508), net yet reperted. 

| The error for which the alimony part of the deeree 
was reversed by this court im case supra was remedied on the 

| Fehearing, and the evidence upon which the deeree for alimony 
appesled from was allewed is preserved in the certificate cf 
evidence; frem it the chance} ler was, we think, justified in 
making the allowances for alimeny and solicitors’ fees which 
appear in tnet decree. It was not necessary te sake any aver- 
ment in the bili for divorce regarding the ¢state and property 
ef defendant; that was a matter for after consideration when 
the court might be called upen to make an ellewance for alisony, 


solicitors’ fees, etc, 
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The alimony ellewed by the decree before us is 
for permanent alimony following a decree for diveree, in 
the bill there is a prayer for beth alimony pendente Lite 
and permanent, “Phie wae a eufficient foundation on which 
te predicate an alicwance of permanent alimony, sclicitor's 
fees, etc,, upon preper preef, A separate petition for an 
Sllowance cf alimony and solieitor's fees is net necesanry where, 
@s in the cese at bar, the bill prays fer such allowances, 

The testimony preserved in the recerd shews that 


defendant owned e drug store to the value of net less than 


$5,000 and was making a net profit therefrau in excess of 2300 


& month, While defendant denied this, be offered no bevke or 
other evidence than his bare word in contradiction of the fore- 
eine facte, 

There was no abuse of judicial discretion in the 
@llowance made. “he ten dollar sllowance fer charge of a dector 
in making = physicel exemination of complainant was proper under 
the circumstances to be texed ae a aost in the cause; furthermore, 
the reeault of that exemination was favorable to defendant's cone 
tention, It was proper alac te allow the expense of 326,90 for 
making a trenseript of the evidence and 835 for complainant's 
gclicitors' fees. 

Yhe alimony decree was entered erekh 19, 1018, and 
weekly payments of 218 ordered to be aade siemmseine on the 23rd 
of Vebruary, 1914, to continue until the furtnex order of the 
court. Defendant was in arrears in the payment of prior alimony, 
therefore the difference between dates would adjust itesif with- 
out any duplication of payments, When the payment of alimony 


under this decree commenced, the preceding alimony ordered to be 
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We perceive no error in the deeree of the Cireuit 
Court sllewing alimony, selicitors’ fees, ete., appealed from, and 
that decree is therefore affirmed. 


AFFIREESD, 
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APPEAL PROM CIRCUIT COURT, 
COOK COUnTY, 


BR. JUSTICE MOSURKLY DELIVERED THR OFINION OF THY COURT. 


Complainant filed her bill seking that the defendant, 
her tenant, be restrained from making certain alterations in the 
leased premises, A temporary restraining order was granted, 
Gubsequently the case was referred to a master in chancery, whe 
after hearing evidence recommended that the injunction be made 
permanent, This was dene by the chaneellor, and defendant 
appeals therefrom, 

The weeoré shows that complainant fer sewe time 
prior te Goteber 15, 1913, was the owner of premises on the 
enst vide of Sheridan Road in Ghicage, the north heif of which 
WR inbreved with a vrick and stone structure called the Hotel 
Grasmere, On that date a written lease wae entered inte between 
complainant and defendant, which provided for the leasing to the 
defendant of the Hotel Grasmere and an annex to the hotel te be 
erected by complainant on the south half of the premises, tiis 
addition to be built accerding te plans and specifieations then 
in the hands of an architect, H, li, Waterman, The lease described 
the contemplated building as “a new addition” to the said ketel, 
and alee provided that the judgement of the architect sheuld be 
final as, to when the addition was ready for oecupency, snd that 
it was “to be occupied fer hotel purposes only, and fer no other 


purpose whatsoever,” There was alee a previsien that the de« 


SPRAINS A 2 Lae 5 , ee is 


a > —F*s be” wd AT eee he on a” 
Soe i SF a 4 Pk 4 7 ol 
. : was yo r ia Pa 
Ine. a-y a <F arte ’ 

. - .. > . 


Pen 2 a Se 
E> om Sass Pee tase 


baie ON 2 el 
Pe eS he 
Bape es EAT Se 
vay 
; 
te 

y 


“arg? & >_>) . 4 Se ee oe aN t 
to wie 3 ¢ Le yy en var tf . ' x 
, ae ! * Wr: kk oe 
- ae 


¥¥9 A, Loe 


PaO SxvORED ihe maint 
.Tranwo. mio © 



















chyoy Wt 4G WORN Oat COREL YD 


pinabadted eit tot yrioian fhe a ei sensi ie 2 
eid Gl Yavl doves te plarkeo yadda eotl vodberseow “ te ™ 
.b¥sasra sev Taba gulaierieat yseregeal A ceeeiuny 

ode , (isomario at aotaau a ut berteted caw Wise ouis x 
cht ot wekKsoqwier ot? sand bebuemmeeey Seiwa | 
fnedooted bar wal tesnade a0d 44 sa0b eae ier ge 
Awks Cus Sot enarietqueo tit aeady irom out | : 

gut co eeeleesy Te tenwe wo saw EGE (OF resco’ 4 
dete Yo Vind cdaen ott ogaeiad a& Baan asohre se * ~= 
Letek @4d bettas exodaiage onvda bas dobed a date bevel 
jesased o¢od beredae waw seael assiiaw 4 ocab tua mo ay 
sie 29 geiesed od? x0 bebhvesg dokdw .o mabe led bow 3m ! 
@¢ 0) {e698 062 Of RenTe na bas etotentO fesot odd Bo: tosis 
ttt .eestowr{ add YO Mad devote oHd Bb Inaalatgnoo ee i 
oany saciisot™ivede oan eaate of gaibrooed titted os éo ina 
BetTitoaes scoot odl  stmateseW .°.e . Foes Eden aa Fe dhaad @ ors) 
<fedeu bina wat oF *wokdddDS won 9° se ginth Lind bat genie 8 
of « Diede Joptinete ade Te Sremommbut okt Inet hobvarg “a | 
tame bios (Cuan yeooe 19% vhaex ean sabéisbs odd nein: rr a” Re: 
THAFO OR sot has ~ylme astoguyg fesor +0? beLquove oa ‘od* one ei 
~“0h #27 fad? soizivoxrg # tele ger erent * tvs oedade | pangus 


a 





fendant, the lessee, should not permit any alteration of er upon 
any part of the prewisea exeept by the written consent of the lesser, 
the complainant, 

Defendant entered inte possession of the Motel Gras- 
mere, und the conatruction ef the annex preceeded to completion, 
There is considerable evidence tcouching the knowledge ef the de- 
fendent ag te the detaile of the plans and specifications, but we 
ao not taink this is ef great importance, for it wes proven that 
on April 1, 1914, defendant accepted the new building and entered 
into pesseasion of the same, paying rent from Karckh 1, 1914, 
and thet all differences between the parties were settled, At 
thia time the ground floer waa not finished eff in partitions, 
and while there is some argument now 29 to the patter, we are of 
the opinion that it was sufficiently proven tuat this way the 
physical condition agreed uron by the parties te be in compliance 
with the obligations of comyleainant te complete the atructure, 

It was evidently underseteed that defendant eould partition at his 
own expense and use this greund fleor apace aa he might desire fer 
hotel purpovwes, subject, however, to the approval in writing ef 
the complninant. This ia evidenced by the subsequent conduct of 
the parties, fefendant shortly after he teck peasession de- 
termined it wag necessary to partition a portion of this ground 
space into sleeping rooms for the employes of the netel, He 

wrote to complainant to this effect, submitting plans, and re- 
ceived from her a written reply giving her appreval, 

The present controversy arises over the propesal by 
the defendant to make a part of the ground floor ef the annex 
inte stores with entrances on Sheridan Read, te be rented to 
shopkeepers, 


The agreement that such alterations could not be 
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made without the written consent of the complainant is conceded, 
but it is clnimed that the evidence shows a parol waiver of this 
Condition of the lense, Im Hoses v. Loomis, 186 111, 392, it wes 
held that a party for whose benefit a covenant is inserted into a 
written inetrument any weive this by parcel, Ye are of the opinion 
that the grecf shows thie rule is not applicuble te the facts be- 
fore us, Defendant testified as to conversationa with the husband 
of complainant which might be construed as verbal consent to the 
prorosed changes, but such conversations and statenentea to that 
effect are cntegorically denied by complainant's husband, fFurther- 
more, there ig ne autherity shown for the husband to bind come 
plainant in this respect, 

: It is centended that defendant's testimony in thie 
regard ia supperted by other facta in evidence, %e do not se 
Tread the record, fhe evidence is Conclusive that the commaunica- 
tions with reference to alterations were in writing. Ghortly 
after the correspondenee concerning the rooma for the help there 
were other written communications concerning the installation of 
wooden closets, It alec appears that thereafter defendant cone 
ducted himeelf tewards complainant, who under the terms of the 
lease occupied a room in the hotel, in such & manner as te cause 
her to feel deeply incensed, It io unnecessary te detail dee 
fendant's actions, which were inexcusable, Complainant, feeling 
herself cutraged by his conduct, left the betel and teok up her 
abode elsewhere, ‘These matters are material only as indieating 
the utter improbability of any concessicns on her part to de- 
fendant, as well as the improbability of any verbal agreenents 
or undorgstandings, Her comsuniesaticns to defendant ecentinued te be 
py formal writings, evidently under tne guidance of her attorneys, 
Subsequently defendant forwarded certain specifications calling 


for cther alterations and aaked for the written approval of com- 
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Plainant, ‘this approval wes withheld in @ letter stating that the 
ground for such disapproval was that the specifications propesed 
"distinct and vital alterations of the structural for of the 
building." This letter also contained a definite statement that 
any work to be done by defendant en the building aust be in come 
Pliance with the provisions of the lease, Subsequently ether 
plans and ¢pecifiantions were forwarded to complainant, eho re- 
plied refusing to give her assent, Defendant, however, diere- 
garding this @isaprroval, commenced the work; lster he sent her 
another communication with plans, stating that he intended to 
divide the ground floer fronting on Sheridan Mead into stores, 

Prom the conduct and threats of the defendant, come 
plainant had reasonable ground te believe that he was doternined 
to make whatever alterations he wished regardless of her disap- 
proval, thus vielating hie ebligeations under the lease, wpen re- 
ceiving the last communication with reference to the propesead 
stcres, she filed her bill to restrain defendant, From a con- 
sideration ef these facts and other mettere appearing in the record 
we are of the opinion that defendant's contention that there was @ 
parol waiver by complainant ef the covenants of the lease is not 
established, 

Support of defendant's contention is sought in the 
arrangement of partitions in the conatruction of the sleeping 
rooms fer employes, which wes dene with the approval of complein- 
ant. Weither this nor the installetion of certain water fixtures 
can be stretched inte an assent by complainant to the structural 
Siterations which she hes sourht te have enjoined, It is only by 
the exercise of ingenuity end some imagination that theese things 


ean be anid to have even any remete conneation with the alterations 


: 




















a F Ae eee alata “ pa 

s ‘ 

out tei palrsze whsvel sa Btesaaie tow nw Xovonaas and oe 
hegncete anolteni 2ioege sua dass ane’ “faveriqackh anve 


eat Ye stat fred iwade outs +0 “enolda08 tm rag! 
dad? dunn $94 Sttw tas @ beating too wate aottel 


+ BE Opa a 
ome ah ov tum seri Lbs ou? fabs toh wae bes 


af ow yt 


tatoo xitanuperdue osiew t auld te euaLeiverd sit nas aoe a 


“ “ae ons aimack se (quee o2 boorewso? 19 enottan Par Gc os 
SOT ED CMTE x travere 290 sfaeeos ene See bs 
Wed dare wk whted jpleow ost beonmomon sfovensanet bey % 
at bebaesa? eri Pest nmi guae somata A ice Sonar . 8 
sapnnde etnt haw! anbivedh mm gama todayy ial biveh 


mid straheeYeb act to atawxis han foureos ods mgRe 5 

beakerasoh Qu om dard oved tod of bauors o fdancesns : ry 
wpe: 

~aeate tout “to sen lbangot bortetr od anni teres ta rovesane a 


8 ue ts | * 


«se @Oq! eee, acd Tebow eno dayiide eid ankintoky owt y 


~ 


aw ae 


bowaqats ec! of spaeretes adie aoigaokaenoe tent “s 


ney S mort oP nah i Leb aiertees ot {iid teat both? ones 


beooes edt ad Perers Zia wsivlica nods o hae wson? moti te " aa 
Pe a >. 

2 tow eyed) tani oolductaco wt dean 19 tab dads wonntgo wae 
eet 


fou ol enest eae to eenanevoo Foes 39 nents tana we wy oy 


. . roe Bose. viet P52 

edt wi sugwoe ek agidnednes a dnabaotes tw trenaue ee 
“reg Rp 

guijgeets eg) Yo moltowrfeaaoe edd nt anois t2aey, we 
sniciqung Te taverns eld ad iw onoh anw dolilw 0ore fame 22s 


hel 
cetvexi?t toveae atheros Te agtiattadend oat 108 ane sewer 4 
» a a 


fawwiowste st Od tuamhatqwoe yd Saesen mA asad Deuiotenty,o€ 


vé vivo al #1 ,Bantotne evad of #euwoe eat odo sia. kde emot 
@pcinia ot! Jedd aobtantgael emor hire ve bomod 10 “pe tonons ae 


BavlsHMIT A oct Mekw nalfonndoe odomes Yas NOTE ova ot khan od ame 
. Ti eg Wie BS ape 





- 
7 / 


_ te which complainant now objects, The contention that defendant 
wae persistent end determined in overriding the wishes and rights 
ef the complainant finds very considerable guppert in the reeerd, 
We hold that the injunctional decree was proper and 
it is affirmed, 
APFIRKED, 
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APPEAL PHOM BUNICIPAL COURT 


ALVIN v. ons, 


. Appellee, 
vs.\ 


OF CHICAGC, 
NZS COMPANY, 


Appellant. 


BE. JUSTICR MOSURELY DELIVERED THE CRIRION OF THE COURT, 


Plaintiff breught suit fer commissions in securing 
@ purchaser of as steam shovel. In his statement of claim it 
was asserted that the defendant and another concern were joint 
owners cf the steam shevel; that the defendant agreed te pay a 
specific sum for plaintiff's services in negotiating the sale, 
and that the sale was negotiated by plaintiff and consummated 
by the principals, fhe only defense is as te the amount due 
plaintiff, the defendant cluiming that there is due only 2 
Teasonsble ecxpengation and denying an agreement fer a sum 
certain, The jury brought in a verdict favorable te the plaine- 
tiff, uren shich judgment was entered, but defendant's abutract 
filed in thie court dees net show either the emount ef the vere 
dict or the audquent. “he abstract is the pleading cf the ape 
pellant, and if it fails te give the ameunt ef a judgment thia 
¢eourt cannot say whether it is exeessive or otherwise. This 
reasen slone is sufficient te require that the judement, what- 
ever it iz, should be affirmed. 

We are satisfied, nowever, that upon the serits 
the judgment, wnich counsel aay is fer $3,000, is preper, The 
testimony of plaintiff and also of F. %,. Houck, manager of the 
Chicage effice of the defendant and its asuistant trensurer, 
sreves beyond reasenable controversy the agreement to pay 
plaintiff 33,000 for his services. ‘his is also cerroborated 
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by a letter from the president of the defendant company to one 
of its subordinate cfficiale directing that a commission of 
$3,000 be paid to plaintiff, Gther testimeny gives azple sup- 
pert to the agreement as to the amount cf compensation, 

The objections as te the officiel capacity of 
Pred. kh. Jones and ff, A, Wentzel are wholly without serit; 
indeed it was admitted upen the trial by the attorney for the 
defendant that Jones was the president of the defendant com- 
pany. The ecpy of the letter from Jones, the president, te 
Wentzsel, the treasurer of the defendant company, was admissible 
even though there was lack of preof that the original was mailed, 
This copy was given by Jones te plaintiff, and #as competent as 
an edmiasion made by the president of the defendant st the time 
the desi was ehenes and the money paid. 

‘Apparently upon the trial defendant claimed thet 
another company, which had not been made a defendant, was 
jeintly liable, ‘The ceurt instructed the jury that if tney 
believed that the defendant company and the other company 
jeintly and severally, or that the defendant company separately, 


‘promised to pay plaintiff $3,600 fer his services, they should 


aaseas the plaintiff's damages at that smount, Defendant now 
eomplains ef this instruction on the ground that there .was no 
evidence of any joint promise, if thie is true éefendent is not 
injured ani has no ground cf complaint as te the instruction, 
Any argument is futile based upon the supposition 
that there was an underatanding between defendant and any cther 
party that the expense ef commissions should be divided equally 
between thems. Even if this were the fact it would not relieve 
defendant of its liability te pleintiff fer the whole amount, 
Plaintiff has filed a motion in this eourt to have 
statutory damages assessed on the ground that the appeal was 


taken fer the purpose of delay. The defense pressnted is se 
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wholly deveid of substance or merit as te incliine us te view 
the sotion faverably. Ye shell therefore enter judgement 
against defendant in this court eof ten per cent, on the 
judgment below, amounting to $500, 28 statutory damages fer 
delay, The judgment of the trisl ceurt is affirmed, and 
judgment fer statutory dasages against the defendant is en- 
tered in this court. 

APFIRKED WITH DAMAGES FOR DPLAY. 
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GUSTAV A, WOLTYR, 4 
Appellee, 


Ne APPEAL PROM CLECUIT COURT, 
. 5 * 
GOOK CouNTY, 
CHRIST IN SZANEIT et al 
(pefengantsy 


On Appeal of CHRISTINE Jsza¥nIT, 
individually ond as exteutrix of 
the last will and tes fan 
Wilhelmine Gebhardt @ 
deceased, oe 4 VILLI 
Appellants, 


WR, JUSTICE MOSURELY DRLIVERED THE OFINION OF TRE COURT, 


Appellants seek the revergal of an order denying 
their motion to vacate a decree entered by default. 

Wilhelmine Gebhardt Wolter died in April, 1914, 
without issue and left her svurviving Gustav A, Welter, her 
husband, Christine Szameit, her sister, end a number of nephews 
and nieces as her only heirs at iaw and next of kin, By her 
will she gnve toe her husband one dollar in cash, and named as 
executrix the seid Christine Stameit, to whom letters testamentary 
were granted by the Prebate Court, The husband, as wes nia right 
under the statute, on April 16th filed in the Probate Court his 
renuncistintion to take under the terme of the will, and elected 
in lieu therecf to take such share of the estste as he would 
thereupon by law be entitled to, 

Subsequently, on May 2, 1917, vy bill of complaint 
in the Circuit Court, Wolter prayed ameng other things that the 
will in question and the probate therecf be set aside and de- 
@lared mull and void and the purperted writing be held not to be 
the last will and testament of the said deceased. The appellants 
in apt time filed their appearance snd plea, 

Om Monday, Warch 4, 1918, there were a number of 
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cases on the contested motion call of the trial judge, and on 
the same sheet, about one-third of the way down, there ap- 
peared, not as a distinct and separate heading but inconspicu- 
ously and on the same line as the title to one ef the cases, 
the words "Trial Call at 2 p, m.," followed by a list of cases 
including the one now before us, Frem the affidavit ef the 


then solicitor for appellants it appears that on gaturday, 


March 2nd, he went to the court room and locked at the sheet on 


the clerk's desk, and upon inquiry was informed by the clerk 
that contested motions would be heard on the kendmy following; 
that affiant in lecking ever the number of contested motions 
aid net notice thet there wes algo a trinl call for Konday at 
2p. m. because cf the peouliar appearance of the sheet sec 
placed on the clerk's desk, He was thus misled into believing 
that the list contrined only contested motions; the Law Bulletin 
had no notice that the case was on the trial call for the fol- 
lowing day cr the next, Warech 6th, On this day, in the ab-~ 
sence cf appellantsa or their counsel, the decree was entered 
helding the will void on the grounds of mental incaracity of 
the testatrix and “undue arts and fraudulent practices” of 
Christine Szameit, her sister, one of the appellants, 

Shortly thereafter, on arch 9th and on Kareh 15th, during 

the same term, the said solicitor and the present attorneys, 
respectively, presented motions supperted by affidavits to 

have the decree ie asian. which affidavits set up that the 
defendants have a geod and meritorious defense to complainant's 
bill, but upon hearing such motions were denied, In his affie 
davit the said sclicitor also volunteered te compensate complain- 


ant's solicitor with euch reasonable fee as might be directed by 
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the court for time spent in attendance in court and in the prepa- 
ration of the decree and for ether services rendered in connee- 
tion with the cause, and that he was ready and willing to pay 
witness fees and such other obligstions as may have been in- 
curred by reason of the default having been taken, 

Any discussion of the pleadings is now immaterial, 

We hold that the mistake of the counsel was partially exeusable 
and one which in equity should not deprive his clients of their 
day in court, in such an important matter as the validity of a 
will, The attitude of reviewing courts towards situations of 
this kind was well expressed in the opinien in Mason v. NeVamara 
57 Till, 274, where it wns said; 

YAS ® general rule this court will net review the 
actions of tne lower court in matters of discretion, put 
cases way erise in which there haa been such a state of facts 
as to call upon this court to interpose te promote justice, 
by reviewing the decision * * * As we understand the long and 
well settled practice in this state, the court has always been 
liberal in setting aside defaults at the term in which they 
were entered * * where it appears by effidavit that the party 
has a defense to the merits, either to the whele or @ material 
part of the action * * if & reascnable excuse is shown for ndty 
heaving made the defense,* 

This holding was adopted in the more recent case of Eekurray v. 
Peabody Com) Co,, 262 Ill. 216, 

The order of the Cireuit Court, for the reasons ine 
dicated, is reversed and the cause is remanded with directions 
to allow the motion of appellants to vaeate the decree of March 
6, 1918, and for further preceedings not incensiatent with the 
views herein exrressed, 


REVERSED AKT REMANDED WITH DIRECTIONS, 
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3. F. LYON 


2131.A. 678 


APPRAL PRON RUHIC Iai, COURT 


e Appellee, 
vs, 


ALFRED FP. Al 


OF CHICAGO. 


meet! Meee cae” Mert” Same” amet Min Da! 


BE, JUSTICE KeSURELY DELIVERED THE OPINION OF THE COUT, 


Plaintiff, a real estate broker, brought suit for 
commissions for services in the matter of leases of « building 
belonging to the defendant. UWpen trial before & jury a ver- 
dict of $96.95 in faver of the plaintiff was returned, upon 
which judgment wae entered. fefendant aeke that it be re~ 
versed. 

Much law has been presented, but the detervina- 
tion of the case rests upon the sisple preposition as te the 
contract of the perties. Defendant gave plaintiff written 
authority te act as agent for his preperty fer the period 
from Harch 3, 1917, to arch 1, 1915, but this eriting con- 
tains nothing sbeut compenantion, This rests in & echver- 
gation between a er, HeCabe, an emplove of the plaintiff, and 
the defendant. WweCabe testified that he told Anderson that the 
compensation te plaintiff would be 24 per cent, commission on 
@ll leases made through plaintiff's office, Anderson testified 
that it was te be 24 per cent. on al] rent cellieeted. The jury 
evidently sccepted the version of plaintiff, and there is net 
sufficient, in the recerd te justify our setting aside its 
eonclusion, 

There is much controversy as to wiese fault it 
was that the agency was terminated in May, 1917, it is un- 
te determine this, as pimintiff is claising only 
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for services rendered in negotiating and drawing uy leases 


pricr to the time defendant himself tock charge ef tne prop- 


erty, 

There was testimony by real estate experts thet 
for such zervices sa were rendered by plaintiff 24 per cent, 
commission on the rent named in the leases was the ususl, 
customary and reasonable commission in Chicage and Ceck 
County. There is so dispute as to this, but it ia objected 
that such testicony was incempetent as there was an express 
contract between the parties, It is sufficient to smy that 
the terms ef the contract were in diarute, and if the evidence 
failed as to the exi¢tence cof the contract, testineny as to the 
Gustcmary and reasenable charges would ve competent, 

It is alse urged that it was impreper to admit 
evidence concerning an offer ef payment made by defendant te 
plaintiff, on the greund thet this was cimpiy en offer cf com- 
promise, Such testinery is usually incompetent, but in the 
present case, a2 defendant seens te admit linbiiity fer some 
emount, we do net think the admission of this teatimeny should 
require a reversal, 

| The essential points in the case are questions of 
fact which the eourt preperly left te the jury, end no suf- 
ficient reason has been presented te lead us te cenclude that 
the verdict was manifestly wrong. ‘The judgment ie therefore 
affirmed. 
AYYIREED, 
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2Z131.A. 678 


APPEAL POM CIRCUIT couRT, 


BESRY BLLRICK, 
E Appellee, 


ve, 


BH. H, CURTIS, 
Appell 


COOK COUNTY. 


WR, JUSTICE KOGURELY DELIVERED THR OPINION OF THE COURT, 


Defendant seeks the reversn)] of s judgment against 
him of $400, entored by confession on a lease, Tie filed a motion 
in the trial court asking that this judgment be eet aside, saup- 
porting the same by affidavit. The cecurt denied hia wotion, and 
the judgment stood. 

it is the rule thet a defendant seeking to yaoute 
& judgment by confession must shew by affidavit a good end merite- 
ricus defense. Eshuke v. Hernon, 08 Til, App, 155; Blanka v, 
Bilis, 205 ill. App, 542; Brunawiok v+ Wurley, 151 il), App, 355, 
And wuch affidavit will be construed strictly against the purty 
preventing it. yaisley v. Wichels, LYl ili, App. O54; Urosaman v, 
Bohlileben, 96 111, 237; Chi cage Vireproofing Co, Vv. gark jat'} 
Bank, 145 111. 481. Such @ motion is addressed te the sound dis- 
eretion of the court, and his conclusion will net be disturbed 
unless it appeere that this diseretion hes been abused, Furman v. 
Wieczorkowaki, 202 I11, App, 54%; Blake v, Btate benk of Freeport, 
178 111, 162, * 

whe gist ef defendant's affidsvit eaupporting the 
motion ee eet aside the judgment was the alleged failure of 
plaintiff te de certain work on the premises. These items sre cf 
minor importance, such as fixing = leek, seckestack, etec,; it ia 
aeserted that the covenant of the landlerd te do these things is 


contained in the lease, However, on reference to the lease sa it 
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ie set out in the abstract we find no such covenant or any covenant 
whatever obligating the landlord to aake any repairs, There is neo 
merit, therefore, in thie peint. 

he affidavit also contains a stntement thet the 
defendant returned the keys of the prewises "to the duly au- 
therized agent of lessor, whe accepted the game,” This ie far 
from presenting facta shewing any agreement to terminnte the 
lease, 

Counsel hes argued at length as te what the dae 
fondant Yould be able to prove upon a trial, but we cannes 
exasine inte these statements, As above said, in determining 
whether the trial court abused ite disersticn we look only to 
the affidavit presented. Examining this in the Light of sate 
ters appesring in the abstract before ua, ne defense of merit 
is seen, 

the order of the trial court was proper, and the 
judgment io affirmed, 
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2131.A. 678 


APPEAL FROM MUNICIPAL COURT 


SOLOKON KABARER Trustee, 
Appellee, 


ee ee 


ve, * 
LOUIS COHEN, 
pellant, 


BR, JUSTICE MOSUKELY DELIVIRED TER OPINION OF THE COURT, 


Plaintiff was the lessor in a lease of certain 
premises in Chicago to Louisa Cohen, the defendant, which expired 
April 30, 1918, On Juhe 10, 1918, complaint in forcible detainer 
was filed, and upon trial by the court judgment awarding plein- 
tiff possession was entored, from whieh defendant appeals, 

The record justifies this judgment, and the points 
made in opposition on the appeal are whelly withcut merit. The 
premises are described with ressensable certainty, and the action 
is brought by the proper party. ‘he fnet that the landlord brought 
the action of forcible detainer at the expiration of the term of 
the lease is an election by him te treat the tenant as a tres- 
passer, and it is unnecessary in such an action te require the 
landlord to elect and state at the trial whether the defendant is 
a trespasser or tenant. ‘The cases cited by the defendsnt are 
cases in actions for renty the instant ense is an action for 
possession ef the premises, A demend for possession before 
bringing the action wis net necessary, Condon v, Brockway, 157 
Thi, 90. 





The judgment is sffirmed. 
AFFIRMED, 
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JOHN ENRIGHT, Jr,, & minor, 
by next friend, etc,, 

1 Appellee, 
AVPFYAL PROM CIPNCUIT COURT, 


GOoK COURTY, 


BR, JUSTICE MOSURELY ORLIVERED THE OPINION OF THE COURT, 


John Enright, Jr., ® miner, hereinafter called 
plaintiff, by hie next friend, brought suit seninst James 
Kral, hereinafter called defendant, and others, to recever 
danages for personal injuries, Upen the trial the jury were in- 
structed to return a verdict favorable to the other defendants, 
The case wae submitted to the jury as te the liability of Kral, 
) and @ verdict was returned against him for $500 upen which judg- 
ment was entered, from which defendant appeals, 
in September, 1915, the defendant, a contractor, 

wee engaged in the construction of a two stery brick building 

in Chicage, and on the day of the aocident, Septesber 25th, this 
wae completed except the roof, the front porch floor, the windows 
and interior finish, In constructing the building the contractor 
used a email hoist or slevater to carry hoda of mortar and brick 
from the firet to the second ficor, It was a double hoist, se 
constructed that when one went up the other came down, and was 
Operated by = amall windlass on the second flecr, fn Saturday 
afternoon, after the workmen had left the building, plaintiff 
with some cther boys went inte the building and commenced to play 
with this hoist by riding it up and down, [fn some way, which is 
not entirely clear, while deing this plaintiff received the ine 


juries for which he sues. 
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There are at least three reasons why thie verdict and 
judgment cannot stand, (1) Filaintiff charged that the hoist was 
an attractive nuisance which defendant failed te guard from 
chiliiren ef tender years, The dectrine of attractive nuisance 
contemplates that the minor whe is attracted therete isa se young 
and so lacking in capacity and discretion as to fail to comprehend 
the danger, Heimann v. Kinnare, 190 111, 156; Mevermett v. Burke, 


256 I11, 401; Hanna v. 1, C. B, 8, Co., 129 111, App. 134; Wabash 
Re He CO. V. Jones, 163 111, 167, and cnses cited in these opine 





fons, This rule is not applicable to this pleintiff; he lncked a 
few days of being 12 yenre and 5 months old, a achorl boy of 
nersal intellivence and the usual experience of a city boy, ky 
especial interrogatory there was submitted to the jury whether the 
Plaintiff was "just before and at the time of the injury, of suf- 
ficient age and mentality to understand the nature and consequences 
eof his acts in entering said building and in using the elevater,* 
Te thie the jury answered in the affirmative. The hoists were se 
constructed that when ene reached the second flocr it would auto- 
matically leck with a dog, which required some mechanical intellé- 
gence before plaintiff could have moved the hoists, These cir- 
cumstances take the case without the operation of the theory of ate 
tractive nuisance eases, Plaintiff was clearly ef sufficient in- 
telligence to comprehend the danger and to use sufficient eare to 
avelid it, and hence cannot recover in this action, 

(2) The evidence shows that these hoists could not 
be seen from the atreet and that plaintiff and his comrades 4id 
not see it until they had gotten inevijie the building. HKebermott v, 
Burke, 256 [11, 401, invelved an apparatus and clreusstances similar 
te those in the instant case; it was there seld that “the dangerous 
thing must be ao pevaten as to attract them from the street or sone 
public place where they may be expected to be, AM owner would not 


be liable if he maintained something for his own use which might be 
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dangerous but which weuld only be found by children geing upen 
his premises aa treapausers,.” The evidence shows thet the hoist 
a Operated by defendant was leceated about the center ef the build. 
dime, 25 feet from the building line and 45 feet from the sidewalk 
on the etreet; between the sidewalk and the building there was an 
outer wall for s perch, whieh was 8 feet high and atocd about 16 
feet from tne building. [In the rear it was a distance of 7 feet 
from the ground to the door step, and a distance of 10 feet te 
the windows of the firet floor. A playmate of plaintiff whe en- 
tered the building with plaintiff, testified that be could net 
eee the elevator from the sidewalk, and that he first eaw it 
after they had climbed up into the building from the rear by a 
plank, and that to reach the windlass which operated the heist 
from the second fleer the bove hed. te climb up the frame work of 
the partitions, aa there were no ladders or atairways, We are of 
the opinion that wast is said in the Mepersott case, supra, is 
applicable to the present situation and precludes a recovery, 

(3) Plaintiff failed te preve negligence on the 
part of the defendant. The evidence shows thnt when the workmen 
left at 12 o'eloek noon Saturday they fastened the hoists se- 
curely with # chain and leek, which made them immovable, They 
then removed all the ladders and runways, A watehman whe lived 
nearby was employed to keep children and boys away from the 
building. About 1 e'cloek thia watchoan saw pome boys around 
the building and chased them awny; about two hours later he went 
agnin to the bullding and found the lock on the hoist vreken and 
the chain removed and lying on the secend floor, The evidence 
that the hoist was fastened by the lock and chein is convincing, 
and it woul seem self evident that some ef the boys, either 
the plaintiff or his companions, broke the leck so as to operate 


the hoists, It is common knowledge that it is very difficult to 
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keep boys away from a building in course of construction, In 
reseving the approaches to the building and in employing a wateh- 
man, Qefendant eeene to have done everytiing that could reasenably 
be expected. The important peint, however, with reference te the 
hoist is thet it wus securely fastened so that it ecculd not be 
Operated until the chain was removed, and thet this was accen- 
Plished by fercibly breaking the leek, nefendant was sot re- 
quired te have thé property and sachinery proof agninst all and 
any assaults by trespassers; he wes required te use rengonable 
and ordinary care, and we are ef the opinion that the evidence 
shows he did sc in this cage. 

Per the reasensa abeve indicated the judmment is 
Teversed, end as there can be ne recovery a finding of faot 
will be entered, 

REVEHGED ZIT Fivping OF PaCT. 
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RDWARD &, GLICKAUF, Admifiisa- 
trator of the Ratate of 
Wolfe Adolphus, decens 
\ Appellee, 


} 2131.4. 678 


APYHAI. FROR MUBICTPAL COURT 


} 
j OY CHICAGO, 
) 
} 


ER, JUSTICR BeSUNFLY DELIVERED THE OFINION OF TEE COURT, 


Yhie action was commenced by Yolfe Adolphus, sfter- 
wards deceased, upon a promissery note for $1,000 enid to have 
been executed by the defendant te the order of "myself" end by 
her endorsed, ond afterwerds soquired by Adolphus ag an innecent 
holder for value, before maturity, witheut notice, Hefendant 
denied this by affidavit of merits, in which she asserted that 
the note was one cf a series obtained by a wan named HM, H. 

Thomas through fraud end misrepresentation; that none ef them 

was executed for any consideration; that the note was part of a 
schese to defraud defendant, of wiiieh Adolphus had full knowledge 
when he received the note, and that he merelytook it to collect 
same for Thomas and to aveid the defense of fraud againat the 
note in the hands of Thomas, There was sise an additional affi- 
davit of merits denying the execution of the nete and the endoree- 
ments. Before the case was reached for trial Adolphus died, and 
his death was suggested and Glicksuf, sdwiniatrater of his estate, 
was aubatituted as plaintiff, Upen the trial the court struck 
out substantially all the testimeny on benalf of the defendant 
tending to support her affidavit of defense and instructed the 


jury to return a verdict for the plaintiff. Thies was dene, and 


judgment therecn for $1,200 waa entered, Defendant aske that 
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this be reversed and the esause remanded for @e new trial, 


It is firet cbjected that there was a variance be-~ 


tween the instrument offered in evidence and the one deseribed 


in the setatexsent of claim, ‘Whatever variance there may have been 


was cured by order of court in permitting an mmendment of the 
statement of claim, [muer Grocery Co. v. Belle, 172 Tl), 407; 
alec Practice Act, sec, 39, 

Obj ection ie meade te the admissibility ef the tes- 
timony of the witness pelfosse as to the signature of defendant 
te the note, The burden waa on plaintiff to prove the execution 
ef the note ehere such execution was denied by the defendant, 
in Riggs v. Fowell, 142 111, 455, it waa snid that a witnesa to 
be competent to testify to handwriting wust be sequainted with 
it, either from having seen the party write or by heving been 
acquainted with such handwriting in business transactions, so 
that from momory he can give an opinion ae to the genuineness of 
the signature. ‘This rule should be observed, A number of eon- 
deorsements appear on the note, including the name “, Adolphus"; 
the genuineness of this endorsement was denied by the affidavit of 


merits; this made it ineumbent upon plaintiff to prove them, 


Jonnston v. Loar, 145 111, App, 443; #nlah v. Varvel, 150 [11, 


APP. 365 . 
pefendant effered as « witneas Gawael B, Hill, her 


attorney in the case, The record shows that he attempted to en« 
ter his withdrawal as attorney, wut this was ebjected te by 
¢ouneel fer plaintiff, which ebjection wae sustained by the court, 
Will testified that he was to receive a fee irrespective cf the 
outcome of the euit and that this would net be changed whether 
his client won or was defeated, fie then testified aa te conver- 
sations with Adolphus concerning the note in question, for tue 
purpose of showing that Adolphus had notice of the alleged 


fraud and misrepresentation before he acquired the rote, but 
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hie entire teatimeny was held incompetent and strickan cut on 
the ground that he was « party in interest and therefore in- 
competent as a2 witness, under the statute on Evidence and 
Depositions, chepter 51, sec. 2, The rule is that the interest 
in the event of a suit which disqualifies » witness must be a 
direct financial interest, and that the evidence of an agent, 


uncoupled with such interest in the result, is net incompetent. 


Agkman v. Potter, 239 111, 578; Yright v. #hitaker, 157 111, 
App. 596; Geaver v, Ritehie, 182 iil. App. 150, In Jones v, 
Abbott, 255 111, 220, it was seid that the test cf interest is 
whether the witness would imeediately gain or lowe by the event 
of the suit, See alvo Standley v. Moss, 114 111, App, 612, and 
Chicago City Ry. Ce. Vv. Mager, 185 131, 557, in which opinions 
Greenleaf on Fvidence is queted (vol, 1, sec, 386); 

"Tt must be @ legal iriterest, as distinguished 
frem the prejudice er bias resulting from friendship or 
hatred, or from consanguinity, or any other domestie or 
social er any official relation, or any other actives by 
which men are generally vgs heated fer these ge only te the 
eredibility.* 

In the light of these decisions it was error for the court te 
exclude the testimony of Hill, which should have been permitted 
te go to the jury. 

We s6e@ no repson why the trial court should net 

have permitted ir, Hill te withdraw as atterney; and before he 
testifies upon anether trial his withdrawal should be entered, 


in Delfosse v. Kendall, 263 t11. 3¢1, the court 





had under consideration a suit upon a note given by the present 
defendant te H, HW, Thomas in a series of which the instant note 
ig ene, We understend that opinion to hold that proof of the 


transactions and cireumetances af the execution and delivery 
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/2131.A. 679 


i APPEAL PROM MUNICIPAL couRT 
QP CHICAGO, 


Cook, 


WR, JUSTICE MOSURELY DELIVERED THE OFINION OF THE COURT. 


pbefendent Paulkner seeks by this appesi te have a 
judgment of g10 against him reversed, 

there seews to be mo dispute on the merits; at least 
nothing appeara in the abstract releting thereto, The point 
seems to be as to the propriety of the court, softer hearing, in 
permitting an amendment of the plemdings, The suit was brought 
against Youlkner end Cook, which plaintiff alleged in his state- 
ment of cleim was a partnership real estate firm, indebted to him 
for the sum of $10 for a deposit made on a rent preposnl, vhe 
sumsons against the firm name was returned as served on George ¥, 
Poulkner and John f. Ceok, and their sppearance by an attorney was 
entered, and subsequently a default judgement against these individu- 
ale was entered, which afterwards wae veeated and an affidavit of 
merits filed. Apparently there were other orders entered which 
resulted in a trial with a finding and judgment ageinet the defend- 
ants, Geerge W. Faulkner and John }, Cock, Motion was made to 
vacate and vetjaside, which was overruled, a@ was @ wotien in are 
rest cf judguent, 

Plaintiff was allewed by the court to amend the plead- 


ings and papera in the cause so as te read “George #7, Faulkner and 
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John ¥, Geok, operating business in the name of Faulkner & Cook,” 
such an amenduent is in accord with the universal practice in 
our courts, and ia specifically permitted under section 46 of the 
\ 4 Acipal Court Act, which provides that amendments to statements 
of claim and ether papers filed by either party mey in the discre- 
; =e ef the court be allowed at any time, 

The points made by defendant in nie brief are wholly 
without merit, and the judgment is affirmed, 
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2181.4. 679 


APPEAL PROK CIRCUIT COURT, 
GooK COUNTY. 


RR, JUSTICE NOSURELY DELIVERED THE OF INION OF THY COURT, 


In an action for trespass plaintiff had a verdict 
ef the jury for $2,000, which at the suggestion of the trial 
court was remitted to $1,006, Judgment wae entered for this 
latter awount, and defendant by thia appeal seeks ite reversal, 

Much of defendant's argument in this court relates 


to the rule in cases of malicious proseoution, and isa net rele- 


Want, The three counts of the declaration allege (1) sesault 
end battery; (2) false arrest; (3) forcibly expelling plaintiff 


from hie stere, The case was tried upen the theory of false ar- 
rest. The rule ie that m person may justify an arrest by showing 
that # criminal offense has actuslly been committed or attempted 
in his presence. Griminal Code, Hurd's Gtat,., par, 342, When 
ealled upon te justify the arrest he must be able to shew the of- 
fense was cowmitted in his presence. in an action for trespass 
and false imprisonment, prebable cause and the absence of malice | 
eonstitute no defense. There must be an existing legei cause for 
the arrest, and that cause must be a law violated, aueh/form of 
action must be distinguished from an action for malicious prosequ- 
tion, in an action for trespass and false imprisonment, epinion 
or belief as to the guilt of the party arrested, no matter how 
strongly held or fortified, will not justify the deprivation of 
another of his liberty, in the absence of commission of a crime, 


Bee Markey v. Griffin, 109 111, App. 212, and large number of 
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eases there cited, In Bmright v. Gibson, 219 111, 550, this rule 


was Fre-asserted, the court saying that the citizen must not be per 


‘ mitted to take the law into nis own hands and awake arrests upon sus- 


 picion or upon probable cause of guilt; ‘that if the citizen, without 


Obeerving formalities of law, “may constitute himself an officer 


and jailer upon mere suspicion or probable cause of guilt of the 


aocused person, it would place in the hands of the vicious or ill- 
disposed # power the exercise of which might result in » greater evil 
than might wrise from the cecasionel escape of guilty parties be- 


fore the officers ean be called or the forms of law observed,* 
She evidence tends to show that the defendant owned 


a store on Milwaukee avenue, in Chicago, which was under lease to 


the plaintiff, who conducted there a candy and popeorn business. 


fhe lease waa in writing, for a term from November 1, 1914, to Oc- 


tober 31, 1915, but with a provision that the lease would be con 


‘tinued under the same terms after expiration, until October 31, 


1917, in ease the leasor did net gell the premises, There was 
evidence tending to shew that plaintiff paid the rent up to Oetober 
31, 1915, He still continued in possession in fovember and, foing 
to hie place of business on the morning of Wovewber 12th, he found 
m new padlock en the door of his store, locked ac as te prevent him 
from entering. Plaintiff, in company with his brother-in-law, se 
cured a awall hatehet and serew driver to remove tne lock, FPlain- 
tiff started tc take the screws out of the esp, when the defendant, 
whe had appesred on the scene, gummoned a police officer and ordered 
him to arrest plaintiff. The officer replied that he had ne order 
and could not arrest him, but that if defendant would go to the 
station and sign 2 complaint agninst plaintiff he would place 
plaintiff under arrest, ‘The officer then put plaintiff and the 


defendant in a pelice patrol wagon and sent them to the station, 


Defendant stated that he wanted plaintiff arrested for the reason 
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he had no business in the property and that he wanted his rent, 
the police station the desk sergeant advised defendant to con- 
ence ® civil guit, but defendant replied, “I knew what 1 am doing; 
k thie man up," ‘here ie evidence tending to show thet the de- 
mn dant insisted upon the plaintiff being locked up, Thereupon 
the desk sergeant drew up a complaint whieh was signed by the de- 
dant, end eo warrant was issued. Plaintiff imuedistely gave 
bail ond left the station, Upon the hearing of the charge against 
him he was discharged. ‘The jury, heving heard the variant stories 
ef the witnesses, could reasonably believe the above statement to 
be eubstantially in accord with the facta of the ecourrence. Un der 
the law defendant was not justified in procuring plaintiff's ar- 
‘aaa and the jury properly held him answerable in damages. 
Complaint is made ef the conduct of plaintiff's 
counwel and of the rulings ef the court upen the evidence, but 
iwe find nothing in this respect which would compel = reversal, 
| It is said that the court should have submitted 
| Certain especial forms of verdict te the jury, These are not 
_ preperiy foras of verdict, but merely interrogatories upon evie 
dentiary facts, ‘The apecial verdicts contemplated by the statute 
| are restricted to ultimate fects, The court properly refused to 
submit these special interrog»tories. 
| It is complained that the verdict is excessive, 
end we are inclined to held that this is true, Piaintiff was in 
‘ fact very slightly inecnvenienced, Ne and the defendant rode 
tegether in the patrol wagon, and were in the police station only 
a short time, Flaintiff was not lecked up at any time; and while 
it is argued that hie business was ruined by reason of this, there 


is very little to support this contention. le seems te have been 


abaant from his business at most only a few hours. We ore inclined 
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to think that the large verdict returned by the jury mast have re- 
pulted from certain extraneous circumstances which properly should 
have hed little influence. Ample compensation to plaintiff under 
the evidence would be $500, and we cannet allew a judgment to 
‘stand for more than this amount. if, therefore, within fifteen 
‘anys from this date the plaintiff shall rewit 6500 from his present 
Judgment it will be affirwed; otherwise the judyment will be re- 
versed and the cause remanded, All costs in this ond the trial 
court to be taxed against the defendant, 

AVPIRMED UPON REMITTITUR; OTHERWISE 

REVERSED AND REMANDED, 
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APPEAL FRUK KRUKRICIFAL COURT 


' Appellee, 





2 G¥ CHICAGO, 


8 \RESERVE LIFE /INSURANCR 


‘ Appellany, 


nt | 
BR, JUSTICE wesunELY DELIVERED THY OPINION OF THE COURT, 

Defendant seeks by this appeal te have reversed a 
judgment ageinat it ef $2,225, in s suit upon a life insurance 
policy issued by the defendant. 

The bill of exceptions, upon motion, haa been 
stricken fron the record, wo that we have befere us only the 
etatutory record, The only point, therefore, which we are at 
liberty to consider is whether the atatement cf claim states a 
Gause of action. Thia is a case of the first class in the 
Hunicipal court, and under a rule of tuat court pleadings in 
all casea of the first class shell be the sauce ag in oases of 
the fourth clase (Rule 14). By section 40 of the hunicipal ceurt 
Act it is provided that the statement of claim in fourth class 
canner, if the auit iv upon a contract, shall consist of a *state- 
ment of the account or of the nature of the demand," The state- 
ment filed herein asserts the iseumnee by the defendant of an 
insurance peliey for $2,000 upon the life of plaintiff's huae 
bhea, end that the policy contained a clause providing for the 

Payment ef $2,060 upon the death of the ineured; that the inaured 
died on Ootober 1, 1915, and that plaintiff is the beneficiary 
in the policy, ‘The statement gave the number of the pelicy, with 
an offer te produce the original in court. The affidevit attached, 


made by plaintiff, states that the demand is for $2,000 upon said 
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insurance policy, We are of the opinion that this meets the re- 
quirement of the statute, If defendant dessed thie atetiesent 
insufficient to apprise it of the nature of the cimim it evuld 
have asked for a more particular statement, but any amendment 
aaplifying the stetewent would not state a new cnuse of action, 
The cases cited by defendant on this point do not relate to 
prectice in the Municipal Court, 

AS there are. no grounds properly before us te- 
editing us te set aside the judgwent, it is affirmed, 

A¥¥ IPKMED, 
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CITY oF cHICACC, | 
: Appellee, 


2131.4. 679 


AYPEAL PROM BURICIPAL COURT 
ve, 


OF CHICAGO, 
SHERKAN SIWeoNs, : 


ei1 


UR. JUSTICE HOSURELY DELIVERED THE OFLIHIOF OF THE COUFT. 


Police officers of the City of Snicage, suspecting 
that gembline was being ecsrried on in a peol reom on Seuth State 
street in Chicage, sede a raid an the place. Some twenty-T7ive 
or thirty ten were in the recu, arcund & poco] table, Seventeen 
were srrested; one of thes was the defendmnt, Siemens. 

Complaint was filed, charging @s to eses ef these 
arrested that on the Sth day of June, 1918, the defendant was 

found gachiing in @ pe room located at S010 South Gtate street, 
im ticlation of sectiocw® 97 of the Kevised Hunicipal cede of 
Chiengs. Upon trial by the court the defendant, Siazens, was 
found guilty and fined $1¢ and costs, frem ehich he appesis. 

The judgment muet be reversed and the cause re- 
manded, for two sufficient reasons: (1) He evidence was intro- 
duced as tc the year that the alleged vielation of the crdinence 
ceeurred, This was neecesaary in order te prove that the offense 
was committed within the limited statutery period, “he failure 

te make this proof waa of course an eversicht, but without this 
evidence the judgment cannet stand, Cases auprerting this view 
are The People v. Hood, 192 Ili, App, 53; The People v. Jackson, 
i768 111. App. 355; State v, Sauerburger, 64 No, App. 129; Heinert 
Vv. State, 35 Fla, 229, 
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(2) There was an entire failure on the part of the 
prosecution te introduce any evidence identifying the defendant, 
Simmons, as heving been engaged in gasbling at the time, The 
police cfficer teatifying, affirmed positively and with particu. 
larity his inability te identify the defendant as engaged in the 
Viclation of the ordinance, Im view of this testimony the de- 
fendant should heave been acquitted, 

Aa te the point that the cemplaint sets ferth ne 
@ause of action, it is sufficient te say that, as wes held in 
City v. Zaters, Ho. 24198, opinion filed January 27, 1gis, if 
the infersation ia net definite encugh to suit the defendant 
he should move for a wore specific one. ue Siee City ¥, 
Barancy, 159 Ill. App. 25; City v. Gilliams, “54 Lil, S80; City 
v. Leaver, 196 112, App. 27. 

It is suggested thet the arrest wes illegel, tut 





section 342 of the criminal cede Prevides that am arrest sey be 
mage without 2 werrant, either when a criminal offense has been 
Gommitted in the presence cf the officer, er where the officer 
has reasonable ground fer believing thet the pereon te be ar- 
rested has committed = criminal effense,. 

Fer the isek of sufficient evidence to support the 
judgsent it is reversed and the esuse is remanded. 

FSVERCED AND RERARDED. 
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| 456 = 24809 
a aise 2131.4. 679 
one pellee, 
APPRAT, PROK KUNICIPAL COURT 
aeiig OF cHTcasc, 
ARTHUR JHHWSON, : 
Appellant. 


ER. JUSTICE MesuRELY IVERED THE OFINIOEN OF THE COURT, 


This invelves a judgeent against Arthur Johnsen, 
the defendant, under the circusistances narrated in cur epinien 
in City of chicago v. Shemsan Simmons, Ne, <460b, this day 
filed, Wheat is said in that epinion is algo applicable to 
this case; and for the failure to euppert the charge by 
evidence with reference te the date of the cccurrence and 
the participation ef the defendant in the offense charged, 
the judgment will be reversed and the cause remanded. 
REVERSED ABD REEANDED. 
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CITY oF ‘CHICAGO, 
‘ Appellee, 


2131.A. 659 


APPEAL FROM MUNICIPAL COURT 
. OF CHICAGO, 


KR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT, 


This involves a judgement ageinst Frederick Jones, 
the defendant, under the circumstances narrated in ovr epinion 
in City ef Chicage v. Sherman Simmona, No, 24808, this day 
filed. What is said in that cpinien is alse applicable to 
this case; and for the failure to support the charge by 
evidence with reference to the date of the occurrence and 
the participation of the defendant in the offense charged, 
the judgment will be reversed and the cause remanded, 


REVERSED AND REKANDED. 
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cry o exo, '2131.A, 680 


7 AVPEAL PRON RUNICIPAL cour? 
oF cHIcace, 


ME, JUSTICE HESUERLY DELIVERED THE OF INIOE OF THE COURT. 


This invelves a judgment against Harry Garrison, 
the defendant, under the circumstances narrated in cur epin- 
ion in ity of Chicage ¥. Sherman Siswons, Hc, 24808, this 
day filed. What is said in that epinien is alse applicable 
‘to this ease; and for the failure to suppert the charge by 
@videnece with reference to the dete of the occurrence and 
the participation ef the defendant in the offense charged, 

the judement will be reversed and the cause remanded, 
“REVERSED AND REKANDED. 
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9131.A. 680 


CITY OF cHI@aco, 


“Appellee, 
5 APPEAL FROM MUNICIPAL CouRT 
vs, 
CF CHICAGO, 
HENRY GOFF, 4 
Appellant, ) 


3 
ER, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


This involves a judgment against Henry Goff, the 
defendant, under the circumstances narrated in our opinion in 
City of Chicage v. Sherman Simmons, No, 24808, this day filed, 
What is said in that opinien is also applicable to this case; 
and fer the failure to support the charge by evidence with 
reference to the date of the occurrence and the participa- 
tion of the dati dditunt in the offense charged, the judgment 
will be reversed and the cause remanded, 


REVERSED AND REMANDED, 
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131.A. 680 


APPEAL FROK BUNICIPAL COURT 


CITY OF CHICAGG, 
Appellee, 


/ 


v5, 


WILLIAM DURHAK, 
| Appellant. 


OF CEICAGC, 


BR, JUSTICE WeSURELY DFLIVERFD THE OFINION OF THE court. 


Phias invelves a judgment agrinst Yilliam turhex, 
the defendant, under the circumstances narrated in our opinion 
im City of Chicago ¥. Shermen Simmons, He, 24806, this day 
filed, ‘hat is said in that opinion is alse applicable te 
this case; and for the failure te support the charge by 
evidence with reference to the date of the occurrence and 
the participation of the defendant in the offense charged, 
the judgment will te reversed and the eause remanded. 


REVERSED ABD RERARDED. 
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9131.A.680 _ 


APPPAL, PROM MUNICTRAL court 
GF GKICAGO, 


oa. Aa 


ER. JUSTICE KeSURELY DELIVERED THE OFINION OF THE CoURT. 


This invelves a judgment egainst Laward Yatson, 
the defendant, under the circugetances narrated in our epinion 
an City of Cricoge Vv. Gherean Sinwons, fo, 24506, tihig day 
filed. What is smid in that opinion is alse applicable te 
: this case; and for the failure te euppert the charge by 
. evidence with reference to the date of the cecurrence end the 
participation ef the defendant in the offense charged, the 
judgment Sill te reversed and the esuse remanded. 
| REVERSED AND REMANDED, 
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2131.4. 681 


APPRAL ROM 
} NUMICIPAL OCUNT 
oF ONICAGO. 





BR. JUSTICE NESURELY DELIVERRD THR OPINLON OF THR ccwRT. 


This involves a judgment aysninet ¥. H. Nevby, the 
defendent, wader the circum:tences narrated in our opinion 
in Gity of Chigage vs Sherman Cimmons, No. 24606, this day 
filed. “het ia said im thet opinion ia alse applicable 
to this case; and for the failure to support the charge 
by evidence with reference to the date of the aceurrense 
‘gnd the participation of the defendant in the offense 
charged, the judgment will be reversed and the cause ree 
Banded. 

RAVRABED AND RYMANDED. 








2181.4, 681 


APPEAL PROM BUNICIPAL COURT 
OF CHICAGS, 





ER, JUSTICE BOSURELY DELIVERED THE CFINICN OF THE COUNT, 


: This invclves a judgient against Charles La Yeather, 
the defendant, under the cireuxzstances narrated in our opinion 
in Gity of chicago v, Sherman Simmons, He. 24808, this day 
filed. Ynet is said in that opinion ia alas applicable te 
tis case; and for the failure te suppert the charge by 
“evidence with reference te the date of the cecurrence and 
the participation ef the defendant in tie offense charged, 
the judguent will be reversed and the cause remanded. 


REVERSED AND REBADED, 
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“181.4. 681 


APPEA], PROM MUNICIPAL COURT 


 @ITY oF cHyeago, ) 
: i Appellee, } 


wa. \ 


OF CHIiCAGG, 


ER, JUSTICE MGSURELY DELIVEHED THE OPIFIGN OF THE GounT. 


Ynie invelves a judguent acninst William Powell, 
the deferdernt, under the ecireunstanees narrated in our ¢epinion 
ie City ef Sricage v, Sherman Simwons, Yo, 24806, this day 
fileé, Whet is ssid in that opinion ia alse applicable te 





this conse; anc for tae failure te suppert the cherge by 
‘geidence with reference to the date ef the tecurrence and 
the participation cf the defendant in the offense charged, 
the judgeent will be reversed ond the cause remanded, 

: REVERSED AND REKANDED, 
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2131.4. 661 


APPEAL PROM RUNICIPAL COURT 
OF CHICAGO, 


BR, JUSTICE BOSURELY DELIVERED THE OPINIGH CF THE COURT. 


Thie invelves a judgeent against Joseph Glenn, 
the defendant, under the cireumetances narrated in cur 
opinion in gity of Chicage ¥. Sherman Zinuons, No, 24608, 
thia day filed. heat is said in that opinion ia alse 
applicable to this exee; and for tne failure to support 
the charge by evidence with reference to the date of the 
ecourrence and the participation of the defendant in the 
effense chargei, the judgment will be reversed and the cause 


 Pemanded. 


REVERGED‘ARD RERARDED, 
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213I1.A. 681 


APPEAL FRCK MUKICIPAL COURT 
«OF eHIcacc. 


ER. JUSTICE MeSURELY DELIVERED THZ OFINIGN OF THE COURT. 


This involves a judguent against Yalter Ledford, 


the defendant, under the circumstances narrated in our opinion 


4m Ghty of Chicago v. Sherman Simmons, Ho. 24808, this day 





filed, What is said in that cpinion is alse applicable te 


this ease; and for the failure to support the charge by 


| evidence with reference to the date of the cccurrence and 
the participation ef the defendant in the offense charged, 


the judgeent will be reversed end the cause remanded. 
REVERSED AND REMANDED. 









e151.A. 681 


APPEAL FROM MUNICIPAL COURT 
«OF entcace. 


BE, JUSTICE MeSURELY DELIVERED THE OFINIOGN OF THE COURT. 


This invcolvea a judgment against Walter Ledford, 
_ + the defendant, under the circumstances narrated in our opinion 
dm City ef Chicago v. Shersan Simmons, Wo. 24808, this day 
filed, what is nid in that opinion is alse applicable to 
ae thie Cage; and for the failure te support the charge by 
: evidence with reference to the date ef the cecurrence and 
" the participation ef the defendant in the effense charged, 
the Sadeneed wii) be reversed and the cause remanded. 


REVERSED AND REXANDED. 
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Al 3 bie. 6 82 


PPRAL, PROK MUNICIPAL COURT 
GF SHICAGG, 


UR, JUSTICE MOSURELY DELIVERED THE OFINION OF THE COURT, 


This involves a judgment sgzainet William Anderaon, 
the defendant, under the circumstances narrated in cur opinion 
in City of Chicage v, Shersan Simmons, No, 24608, this day 
filed. What is esid in tmat opinion is also applicable te 
this case; and for the failure to suppert the charge by 
evidence with reference te the date of the cecurrence and 
the participation of tne defendant in the offense charged, 
the judgment will be reversed and the cause remanded. 


REVERSED AND REZANDED, 
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Z13T.A. 682 


‘APPEAL PROM BURICIPAL COURT 
OF CHICAGO. 


nt Megat Migs ha anll apt Smet Wheat” 





MR, JUSTICE MeSURELY DELIVERED FEE OPINION OF THE COURT. 


| fnis invelves a judguent against Thomas @illiams, 


2 | the defendant, under the circumstances sarrated in our opinion 

in Ghty of Chicage ¥. shemsn Siawons, He. 248004 wis aay 
‘filed. what is said in that opinion is alas applicable to 

4 this case; and fer the failure te support the charge by 

’ evidence with reference te the date of the cecurrence snd 

the participation of the defendant in the offense charged, 


the judgsent will be reversed and the cause remanded. 
REVERSED AND REBAEDED. 
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airy GF cnrcaso, 3 -68e 
= \ APPEAL PROM BUNICIPAL COURT 
i vs, \ ; 

aes 3 i oF cricacc, 

- EDWARD JACKSON 

F pellant. 


UR, JUSTICH MOSURELY DELIVERED THE CPINION OF THER COURT. 


Thiae invelves a judgment against Sdward jJackaon, 
the defendant, under the cirewastances narrated in our opinion 
in City of Chicage v. Sheramn Simmeng, He, 24606, this day 
filed, what is seid in thet opinion ie alae applicable te 
‘this case; end for the failure te support the charge by 
evidence with reference ts the date of the occurrence and 
the perticipation of the defendant in the offense charged, 
the judgment will be reversed and the cause remanded. 

REVERSED AHD REMANDED. 








2131.A. 682 


APPEAL PROM MUNICIPAL coURT 
OF GHICAGO, 





HR. JUSTICE MOGURELY DELIVERED THE OPINION OF THE COURT. 


Thies invetwes a judmment against Nevid Jones, 
the defendant, under the circumstances narrated in our opinien 
in City of Chieage v. Sherman Siemens, Yo. 246806, thia day 
filed. Yhat is seid in that opinion is alee applicable ts 
this case; and for the failure te suppert the charge dy 
evidence with reference te the date of the occurrence 
‘amd the participation ef the defendant in the effense 
charged, ths judgsent will be reversed and the cause 


renanded. 


REVERSED AND RERAN DED. 
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be STA. 682 
@ corporation, 
\ Appellant, APPEAL FROM 


\ 38 


MUNICIPAL COURT 


OF CHICAGO. 


DAVID PREIS and H. M. RPS 
‘appellees. 


“iy 2 
YR. JUSTICE MoSURELY DELIVERED Tie OPINION OF THE COURT. 


In a suit brought by a sub-contractor against the 
eriginal contractor and the owner, under section 28 of the 
techanice’ Lien Act (chap. 62 111. Stat., J. & A-), Upon 
trial by the court plaintiff had judgment for $200. He 
Claims that the judgment should have been for $856.63 and 
interest; by this appeal he seeks to have the judgment of 
the trial court reversed and judgment entered here for the 
full amount of his claim. 

The trial court seems to have yeen controlled in 
its finding by the statement in the contractor's last 
affidavit, rendered the ower June 6, 1916, that there was 
due plaintiff the sum of $200. In our judgment this was 
not the controlling factor. The defendant Rosen wae the 
general contractor for certaén improvements for the defendant 
David Preis, the omer. In October, 1915, the plaintiff 
commenced the delivery ef lumber for this improvement upon 
the order of Rosen, the contractor, and continued thereafter 
to make deliveries, the last of which was on June 14, 1916. 
There is some dispute as to this latter date, but we are of 
opinion it is established by the evidence. uring the period 
of the erection of the pbuilding various payments were made 
by the owner to the contractor on account; some of these 


were made upon the sworn affidavit of the contractor, #8 
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required by the Lien Act. These payments were mode upon orders 
of the owner upon parties representing a mortgage loan. It 
appears, however, that other payments aggrewating $2,200 were 
made direct by the owner to the contractor, without taking an 
affidavit from the contractor a» contemplated by the statute. 
We think it is sufficiently established, although somewhat 
disputed, that the balance due plaintiff and unpaid on the date 
of the last delivery of lumber wes $656.63. Flwaintiff's lien 
notice claiming this amount was served upon the owner June 12, 
1916. 

Sections 5 and 52 previde in substance that any pay- 
ments made to the contractor shall not be regarded as rightfully 
made as agdinst any sub-contractor unless the owner hee made the 
same upon an effidavit showing the names of all parties furnishing 
materials and labor, and the amounts due or to become due, In 
Knickerbocker ice Co. v. Halsey Co., 262 Ill. 241, it was held 
that this does not contemplate eaky one sworn sistement, but 
that such sworn statement must be made each time that payments 
ere made te the original contractor, It therefore follows that 
the peynents made by the ower, Preis, to the contrector of about 
$2,200, in the absence of the contractor's affidavit, must be 
considered as having been wrongfully made av ogainet the plain- 
tiff, and must be considered in law, so far es it is concerned, 
ae not having been made at all. American Rediator Co. v. Dlakie, 


165 Ill. App. 404; Mueller Lumber Co. v. Bollinger, 16° Ill. App. 
402. Hence, the amount paid without the protection of the 


contractor's affidavits mst be considered as a fund upen which 
plaintiff has a lien for the amount due to it. This is in accord 
with section 21, giving a sub-contractor a lien “on the moneys 

* *# ® due * * from the owner,” 


Plaintiff on February 1, 1916, executed » waiver of 
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lien, which it is argued in e bar to hie claim. fo this it 

may be said that the larger part of the lumber for which the 

lien is claimed was delivered subsequent to the date of such 
waiver, which is limited in its operation to the lumber delivered 
up to that date. A more complete answer, however, is that the 

- waiver was limited specifically to the premises, and therefore 
did not operate as to the fund which we have held still remains 
to satisfy the claims of sub-contractors. This is in accordance 
with the holding in North Side Sash & Door Go. v. Jeldatein, 286 
Ili. 209. 

As to the suggestion of defendants that no objections 
were made to the finding or judgment ef the trial court, it is 
sufficient to say thet the record shows a motion for so new trial, 
en order overruligg the same, and a motion in arrest of judgment, 
which was overruled. 

We hold that plaintiff was entitled to judgment for 
the amount of his claim, $656.65. It has asked for interest 
on this amount as provided by statute. Section 21 provides 
that the sub-contractor shall have "a lien for the value there- 
of, with interest on such amount from the dete the same is due." 
This would be June 12, 1916, when the mechanic's lien notice was 
served, Interest on the amount of the lien from this date to 
the date hereof, March 10, 1919, at 5 per cent would be $127.55; 
adding this to $856.63 gives $974.18. 

For the reasons above indicated the judgment of the 
trial court is reversed and judgment for plaintiff is entered 
in this court for $974.15. 

REVERSED AND JUDGMENT HENS. 
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181.A. 683. 


APPBAL FROM 
MUNICIPAL COURT 
OF SWICAGO, 





ER. PRUSIDING JUSTICE O'CONNOR delivered the 


opinion of the court. 


Plaintiffs brought suit againat the defendant 


to recover damages to ® earload of pears, shipped by them 


over the defendant's railread from Kansas dity, Miesourd 


te Marehalltown, lows. There was @ finding and judgment 
in favor of plaintiffs for 8293.55. 


fhe evidence tends to show that when the pears 


were Loaded they were in good merehantable condition; that 


when the oar arrived at Marshalltown they were badly de- 


On behalf of plaintiffs the evidense furtaer tended 
and that 


eayed. 
to show that the car was not properly ventilated, 


it arrived at Warshalltewn about twenty-four hours late. 


On behalf of the defendant the evidence tended to show that 


the oar was a proper one in ehich to ship the pears; that 


it wes properly ventilated, and that it atrived in Barshaile 


town on schedule time. We have carefully examined the 


record and cannot say ‘that the finding for the plaintiffs 


wae agninst the manifest weight of the evidence, 
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On « former appeal tothis court (199 Ill. App. 469) 
we held that plaintiff had mace a prima facie case, and that 
the court erred in finding for the defendant at the close of 
plaintiffs’ evidence. uring the ‘retrial, efter plaintiffea 
had closed their ease and evidence was being introduced by 
the defendant, it, by leave of court and ever the ebjestion 
ef plaintiffs, amended ite affidavit ef serite setting up 
that it wae not the initial carrier, ond ite argument new 
@¢ems te be that the initial garrier is the only ene that 
in liable, citing Looney v. Oregon Shortline R. ge., 271 
ll. 439, unless defendant ws negligent in the transpertae is 
tion of the pears. We think this is a correct statement 
of the law. Bonnington y. Grand Trunk Ry. Go., 277 Ill. 
239. But we have already said that the finding ef the 
court was not agninst the manifest weight of the evidence. 


' The judgment of the Municipal Court of Chicnge 
is affirmed, 
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ellante, 
APPRAL FROM 


MUNICIPAL COURT 
GF CHICAGO, 


/ Appellee, 


UR, PHEBIDING JUSTICN O'CONNOR delivered the 
pinion of the court. 


Plaintiff brought wait againet Nersan Ott and 
two corporations, Glaiming a balances due of $538.70 for 
services rendered in making «© oortain sudit for defend- 
ante. Ott filed an affidavit ef merits on September 19, 
1917, in which he set up that he had « defense to the ene 
tire claim, in that he had no demlinge with pleintiffs 
and Genied that plaintiffs had done any work for hin, 

On the same day one of the other defendants filed an affi« 
davit of merite eetting up am one of ite defenses that the 
audit made by plaintiffs was done “in a dishonest, unbusl- 
neaslixe and grossly incerrest manner," and that such sere 
Vices were useless and of me value. The other defendant 
was not served and did not appear, At the beginning ef the 
trial, Gctober 16, 1917, plaintiffs moved to strike the 
affidavit of merits filed by the defendant corporation 





from the files, The motion wan overruled and the trisl 
prooneded. 


Plaintiffs then produged three witnerses who 
@tified showing that they had performed serviers for the 
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defendants in making the audit in question at a stipulated 
compensation, The oresr-examination of these witnesses 
developed the fact that mistakes were made in the audit, 
and at the close of plaintiffs! care, the court guetained 
defendants’ action te find the iseuce agninest plaintiffs, 
and judgment wae entered accordingly. Before plaintiffs 
had introduced ali of their evidence, defendanis meved fer 
leave to file amended affiduvite of merite inatanter which 
wan allowed ever plaintiffs’ objection. The affidavits 
were then filed and the motion ef plaintiffs to strike 
them from the files wae denied. Afterwards the suit was 
diomiosed age te all the defendants exespt Ott. ie amended 
affidavit of merits set up the same defense.as that in the 
affidavit of merite filed by the defendant corperation abeve 


mentioned, via; that the services were of so value, 


Plaintiffs firet contend that the oourt erred in 
everruling the motion made by them to strike the defendant 
Ott's anended affidavit of merite, chiefly on the ground 
that the averment that the work wae done in o dishonest, 
unbusinesslike and grovsly incerrect manner, was a conclusion, 
we think this point, im the prement etate of the record, in 
imaaterial, for it could in no way ham plaintiffe, since 
the sourt held that the proof adduced by them ahowed they 


were not entitled te recover. 


Plaintiffs also argue that the judgaent should be 
reversed, for the reason that even if there were mistakee made 
by plaintiffs in the audit, yet it was inownbent upon defende 
ant to show that the mintakes were material, and affected 
the defendant te his divadvantage, if we assume that it was 


| the duty of the defendant in the trial eourt to shew that 
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the mistakes wore material and the audit worthless, yet the 
Plaintiffe in no wise point out in thie court where the dew 
fendant failed in thie regard. We auet ancume, therefore, 
that the trial evar’ wan eorrect in its finding and judge 
went. Seunsel in their brief, in dicoussing thic matter, 
gay; “The testimony offered by counsel for defendant, covers 
ing theee mistakes, ie so voluminous that we cannot begin 
to quete from it, We hove oarefully reed through «ll of it 
and found nothing in it whieh would warrant characterizing 
the audit in eontroversy, av worthlese.* Hanifently, thie 
argument im no way points out to thie court any error come 
mitted on the trial, snd giner it seomm to be conceded that 
the trial judge found the issues for the defendant on the 
ground of plaintiffe' mistakes in making the audit, it must 
be presumed that the evidenee showed the mistaken were 
material, and the burden of showing thes te be otherwise, 
in thie court, iv on plaintiffs, And since they have not 
pointed out in any manner how the errore were imeaterial, 
the presumption of the correctness of the trial court's 
finding and judgnent has not been overcome, and the jucgaent 
must therefore be affirmed, 


The judgment of the WunicipalCceurt of Shicago is 


affirued, 
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2131.A. 683 
APPRAL FROM 
COUNTY COURT, 
MOCK COUNTY. 


‘ 


MR. PRYALOING TUCTIC® O'CONNOR delivered the 
opinion of the court. 


Sarl Hecksan brought an aetion in serunpsit 
agwinet William Geetsinger and August Lueck te reaever 
& balance of $560.20, which he claimed was duc from the 
defendants. During the trial plaintiff’ dismiseed the 
sult arm te Lueck, There wae « verdict in plaintiffs 
favor against Goetuinger, and after a reuittitur by 
plaintiff sudguent wae anterea on the verdict for O466, 


The record dingloses that Willian Geetszinger war a 

general contractor, ond on March 14, 1014, entered into a 
written contract with Ot. Mark's Mpiseopal Church ef Chie 
eago for the construction of s church, located at 66th 
street and Wabach avenue, Aftervarde Gectsinger entered 
into a written contract with the defendent Auguet Lueck, 
whereby the Jatter wan to do the carpenter work on the 
building. Gubsequentiy, Lueck entered inte « contract 
with the plaintiff whereby plaintiff agreed to construct 
eertain stairways in the churehe Plaintiff bailt the 
stairways end deuanded his money from Lueck but was not 

aid by him, and afterwards plaintiff deannded payment 
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from Geetzinger, Goetsinger agreed to pay $466, provided 
Plaintiff would obtain on order fron Lueck authorising 
auch payment to be made, and provided further that plaine 
tiff would execute a waiver of any lien he might bave 
upon the property. Neither the order nor the waiver have 
ing been preronted, paywent waa not made, amd this suit 
followed. 


Plaintiff's theory of the case wea that there 
wan a novation, in that it was agreed that sinee Geetainger 
owed Lueck $460, ond Lueck in turn owed thie amount to 
plaintiff, plaintiff should release Lueck and receive aie 
poy from Geetzinger. Thure seems to have been considers 
able eonfumion on the trial as te what plendings were ree 
quired, andthe lew geverning the case. This war brought 
about aygarertiy in « considerable degree by the argucent 
and oontreverey of the lawyere acress the table, which of 
eourse in always improper, snd is seldom of any sacletance 
to the court in the serreet solution of the controveray. 
We way this for the reason that there must be a retrial 
ef the case, not on this account but for other orrore, and 
that it may be obviated on euch retrial, 


Plaintiff to eetablieh the novation tertified that 
he had a converestion with Lueck out of the presence of Goetze 
inger, in which Lueck stated that he bad an arrangement with 
Goetzinger whereby Geetainger was to pay plaintiff. Thies 
testimony was objected te and the objection preperly sustaine 
ed on the ground that Goetsinger wor not present 2% the tine, 
but upon eresseexamination counsel for defendant vreught out 
thie tertimeny. There wan, however, no evidence offered that 
Plaintiff released Lueck snd agreed to Lock eol@ly te Goetre 
inger for hie money, It therefore clearly appeare that pleine 
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tiff did not sustain by evidence hin alaim of nevation, 
Goetsinger testified thet he had agreed to pay the $460 
te plaintiff on condition that plaintiff would obtain 

an order from lueek sutheriazing him te make such payment, 
and om the further condition thet plaintiff weuld execute 
@ waiver ef any lien that he might heve on the church 
property, mn the other hond plaintiff teatified that 
there wae no condition thet he should obtain an order 
authorising such payment, but that the only condition 
was that he execute and deliver te Geetainger a waiver 
of Hie lien, which he admits he refused to de, ac that it 
appeare that plaintiff failed im at Least one of the sone 
' @itions imposed by Gcetsinger. Banifeetly, on thie phase 
of the cane plaintiff han failed, 


Considermble wae anid om the trial and in the 
briefs that Geetainger’s prosuiee, if ony, wae within the 
etatute ef fraude, and therefore it wae nesersary that 
the promise should be evidenced by some memorandum in 
writing; but if plaintiffts theory of the cage de correct, 
the statute of fraude was in mo way applicable, and he 
oould recover under the common gounts. Runde y. Lunde, 
59 Ili. 98. Luesk was not produced ae a witness, ond his 
absence was in no way aacounted for, Plaintiff having 
failed to oetablieh hie cuwe, the judgment is reversed and 
the cause will be reweanded for a neve trial, and ainee there 
muet be a retrial, we refrain from further diveuesing the 
tea tinony. 


The judguent of the Seunty Seurt of Geox Gounty ie 
reversed and the eause renanded. 


eee : RYVERSED ANU CHMAMDID. 
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131.4. 683 


APPEAL PROM 
MUNICIPAL GCURT 
OF oHIcAGO. 





WR, PRESIDING JUSTICE O'CONNOR delivered the 
Opinion of the court. 


Plaintiff wrought suit against the city of 
Chieage and ethers te resover fer personal injuries. 
There wae a verdict in her favor fer $376 en which judge 
went wae entered, from which the defendunt City of Chicage 
preseoutes thin appeal, The ¢ther defendants were dige 
misned out of the sase, 


The recerd discloses that at the time of the injury 
plaintiff wae about seventeen yeore old; that she end a come 
panion were walking along the sidewalk on Blue Islend avenue, 
when whe fell into an opening in the videwslk which lends 
into # basement, nad reesived the injuries for which the euit 
is brought, The opening in the sidewalk was covered by two 
iron doors which came together in the middle and formed a 
part of tie sidewalk, The doors wore fastened to the sideeo 
walk by moaune of Bingee. A witness tertified that these 
hingee had been in bad etate of repair for about treo months 
pricr to the aceident, which occurred deptember 29, 1912, 
et about 3 O'eleck #.M, The evidence further shows that 

ee ee ne Onee the opening in the 
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Defendant contends that the testimony in reference 
to the condition of the hinges and @oore prior te the acdle 
dent should have been stricken out on ite motion for the 
reanon thet the charge in plaintiff's statement of claim 
was that the defendant permitted the deors to remain open 
and unguarded, and that the testimony ef plaintiff showed 
that she atepped inte the opening in the sidewalk, ond 
therefore there wan no allegation whieh would warrant the 
admiseion of evidence se to the condition ef the doors 
prior to the aceident. The argument seems to be that there 
Was no eausal conneotion between the condition of the doors 
and the acelident, wut that the evidence shows that pinintiffr 
received the injuries somplained of selely ty reseon of the 
goore being cpen. With thic contention we cammet coneur. 
The atatement of claim in addition to averring that the 
defendant negligently permitted the doorway and opening 
in the sidewalk to remain open and unguarded, further 
averred that the decors and opening were in en unsafe and 
danguawen eondition, And there wae evidence thet at the 
time plaintiff wae injured one of the doors wae hanging 
down inte the opening, which wouldindisate that the dvors 
were net open, but by reagon of the defeet in the hinges 
and other purte, it bung down inte the opening. We think 
the statement of dlaim wax sufficient te warrant the ade 
mission ef the evidence af to the condition of the doors 
prior te the accident, and the court did not err in refusing 
to strike out the testimony on defendant's motion, 

The judgment of the Municipal Court of Chicage is 


affirmed, APPINMED, 
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f. PROM 
ACiPAL COURT, 


CF SHI CAGC. 


MR. PRESIDING JUDYIG2 Of CORNOR delivered the opinion of 
the court. 


ém Oetober 20, 1917, Henry Jorne brought an 
auction of attachment against Carl Sehreeder and fsoha Schroeder, 
elaiming « balance due hia of 8196.90, upon an epen account 
for milk sold and delivered te the defendants at their 
special instance and requent. The grounds fer attiachuent 
were that the defendants had, within two yeare last pant, 
(1) frauduently cenveyed or aseigned their property; sad 
{2} frauduently gencealed and disposed of their property 
eo ae te hinder end delny their erediters. The wedt WRB 
served on the defendant Johs Genreeder, Yrank Srovitkz 
and the Nationsl Hilk Geupsany were served as gornishecs. 
Afterwarda, on motion ef the plaintiff, the suit wae aise 
miseed ap to Carl Schroeder, ‘The National Milk Company 
snewered that 11 wae conditionally indebted te the detend= 
ant John Sehroeder in the sum of 2260; that it had purchased 
from tim "a certain portion of the business formerly ccne 
ducted by defendant for 450°; that it had paid eaeh $200 
and hed retained $250 to secure it exainet any eisines that 
might be sade by crediters. Afterwards, the glaintiff 
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filed an amended affidavit fer atteachwent against the defende 
ant John Sehreeder alone, claiming $226.34. The defendant 
filed an affidavit of serite and traversed the greunds for 
@ttecheent. He denied any indebtedness anc set up the nature 
of his defense. ‘The case was tried before the court without 
& jury; the issues as to the attachsent and the merite were 
wets found against tae defendant, and plaintiff's dexagee 
were nscesred at $196.40. Judguent wes aleo entered on the 
garnishes*s anewer in the usual form. 


the yeeord dinalesee that the Gefendent wae 
engaged in the milk Duminese in Chisago und plaintiff, a 
aeirymen, head furnished the defeniant milk centinucualy 
for 14 years; that in 1913 the defendant sold out the busie 
mene to hie son Carl ‘shreeder whe wes sade a defendant 
when the auit was someneed; that in payment ef the business 
Carl executed a jutgeent note to hie father for 61100; that theres 
after Carl Schroeder and his wife conducted the business for 
about three years; that on Jenuary 1, L917, the son left hone 
and bie wife requested her fathereinelaw, the defendant, to 
some to Chicege fron the country, where the iatier kad beon 
eapleyed for several months, and ageiet her in scenducting 
the milk business. The defendant enme te “hicage and eovisted 
his daughtereinelaw in the conduct of the susiness until Marek 
26, 1917, when he teck the tuminese over from his sen and 
gaughtereinelaw and, from that timeé, eondusted the businers 
himeelf until the fore part of Gcteber. Me then sold it out 
to the garhishes, the National Hiik company. 


Plaintiff’s elaim is for milk delivered during the 
wenthe of January, February ond Sereh, 1917 and it is hie 
theory that, during all the time the son Carl conducted the 
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business ke wus merely acting as the agent of his father. 
The dcfendant's theory wae that he bad no cennection with 
the business frem the tine he sold it te his sen in 1913 
whtil he again took charge ef the matter on Sareh 20, 1917 
ana, therefere, eny indebtedness due te plaintiff was an 
indebtedness ef the son Cari. 


It if admities by the plaintiff that he hed sold 
milk for 14 yeare continuously to the defendant and that 
all of the bills were paid and it is further eonecded that, 
from March 2C, 1917, until the defencant seld out the busi- 
meses, al} bills were paid exeept for a few eunme of milk which 
were gelivered the first few days in Getober and which was not 
@ue under the eontrect until the 10th of the following Nevaw 
ber; therefore, not due at the tine the sult wes comsenced. 


Flsintiff further contends that, efter January i, 
2917, he demanded payment of the defendant on three different 
@ecasicne and ench time ihe defendant promined te pay and that 
thie promise wee geod for the reaeon that the business when 
eeonducted Wy Cerl, wm2 the Dusinewse of the defendant, 


We bnve cemeidered very carefully all ef the evie 
gener in the reoord and are ef the opinion that the finding 
is against the wanifest weight of the evidence, the tertinony, 
when oonsidersd vith attention, shown that the business ene 
Carl's for about three years and @uring the time the indebtede 
mess involved in thie suit wee imeurred; that the father bad 
nO connection with it and that hie premise te pay the laine 
tiff was conditioned on hie ability te ecllest for the milk siready 
geld. Plaintiff, himself, textified en direct exauinatieon: 
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- #g, And you entered inte tint contract in the last fow 
yeors with Gayl Sehreeder? A. Yee, he bought the mh ike 
& Ane for the silk deliverec ia Janumry, February ond 
Barch, 1917, you fed an ayrement with Carl Senronder, 

ge 1 understand it? A. Yeu ofr.* He further testified 
thet when he dananded payment ef the defendant the dafende 
ant said: *1 will collest the senay and pay for the slik 
myeelf.* and on Geeune for psywont, the pleintiff further 
testified that the defendunt said: “He sais he tried to 
@ellect tke soney for Jamumry and gay sll up but be couldn't. 
Me oaid, 'L have colleoted 0170 aad I will give you thet now 
anc the reet I will give you in a week or twot, but he never 
showed ug again. * Plaintiff alee testified that on che 
first of warch when be agein desanded payzent he teld the 
defendant that he weald quit furnishing hiss adlk om the let 
ef April and that the defendant requested Bim met to gut 
and said: “You keep on shipping, + will eelleet anc pay 
you. * 


én Mareh 26, 19127, pieintifr demanded @ written 
eontract from the defendant fer the seule of milk fer eix 
months, and on erers-exanination ehen asked why he bee 
desunded this written contract if he all the time convicere 
ed the defendant owner of the business, replied: “I figured 
thet ne wae cut of the business three years prior te the 
signing of thr sontract." ‘The witness Eatten, wae wat & 
farser and bed also weld milk te the defendant, tertified 
that he eas present ot teo conversations between plaintiff 
and defendant and that defendant agrecd on both oocnsions 
to pay plaintiff, He further teatified that he delivered 
milk te the eon Sarl during the time Carl wes running the 
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business ced thet Ais sowtract fer the delivery of malk wan 
with Carl. A. &. Benkert, alee o wituser for plaintiff, 
testified that he se present on one o@onsion when plaintiff 
demanded payment of the defendant anc that defemiant agreed te 
pay when he collected the soney, From thie it will be seen 
that the testimony of pleintiff's ewn witnesnes shows that 
the bupinerse was cwned and soaductec hy the son Carl, and 
that defendont's promiees te pay plaintiff was senditionsd 
upon his being able to celieet cutetanding meney due toe 
Gurl. in addition te thic defendant toentified peeitively 
that the business belenged te carl and that he sever at any 
time premised te pay Carl's debdte. 


We think it cleo, thet the plaintaff dic net prove 
that the defendant «as indebted te Bim end test the meniness 
when conducted by the mon Sard war the fetherts business, 

Wut we think the evidences dower ahew that the business belonged 
te the con and was conducted wy hin, and thst the defondant 
ia mot imdebted fo the olaintiff, it, thereferc, is umapece 
@ecary for uc te comeider the quections ef lew diseussed ny 
the parties, The enly glaim that pliaintiff seem: te hove 

is for the eight eame of milk delivered te the defendant 
during the firet few daye of October, 1917, the priee of which 
wae not due at the time sult eae begun. 


The judguent ef the Eunie¢ipal Geurt ef Chicece is 
therefore reversed with « finding ef feet. 


BReVURSSS SITH A FINDING OF FACT. 


PIMRING GY FACT: 
Qe find as witinate facts that defendant seid 


a  hke milk businers to hie son Corl in 1913; thet Serl wae the 
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GNICAGG PIPR COMPANY, 
“A @orperation, 


131.4. 684 


AyPRal FRC 
‘MUNIOLPAL OCURT 
OF GHICAGC, 


Appellee, 


BA, JUHTICK TAYLOR delivered the epinion of the 
court. 


On O¢tober 20, 1917, plaintiff brought suit 
agninet the defendant and filed ita statesent of olaim, 
whieh io in substance an follows: *Yor goeds, wares 
and merchandise sold ana delivered by emic plaintiff te 
gaid defendant, at the special inetances und requesta of 
said defendant, in the nature of pipe and fittings and 
Plumbers supplice, as fohlewe, towit: 


1917 
July 26th, $30,458 
July 27th, '  BC4,.15 
July 50th, $521.23 
Aug. @nd, * 
7th, . 18.21 
Sth, 65. 63 
Sth, 16.7% 
l0th, 16.76 
15th, 4,33 
ivth, 6.78 
Bist, 8,49 
23rd, 18,69 
RAth, 370,85 
Sep. llth 
$706.27 
Aug. R3rd Gredit veue, ate. * cs 


fhe affidavit attached te the cemplainanta’ olain 
ne the follewing; “that the eaid enuse ie  euit upon 
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gontract for the paywont of money; that the nature of plains 
taff'a deuand is as etated, ond that there io due the pleine 
tiff from the defendant after slicwing the defendant ali bin 
just eredite and deductions and seteeffe the sum of seven 
hundred and two dollare ond thirtyethree sents ($708,83)* 


The defendant was Guly served with sunmons on 
Coteber 30, 1917, On Hevember 5, 1917, the default of the 
defendant wae duly entered and om the enme day judgaent entered 
in favor of the plaintiff and against the defendant in the 
eum of 0702.55 together with costs, Prem that judguent this 
appeal in taken. 


it is the qostention of the defendant that the 
Statement of alain and affidavit atiaghed therete are defecte 
ive; that the statement ef cleiu “faile te reeite ae te whether 
the purchase wan made on the comtracte fer speoifie ancunts 
er whether the ancunt show wos the rensonmble value of the 
merchundine at the times of deliverien which wae agreed upon 
by the parties te be paid therefor," We oan not agree with 
the contention of the defendant, 


The statenent of claim atates that it ia fer goods, 
wares and merohandise sold and delivered, alec that they were 
@0lG ond delivered at the special inetaner and request ef the 
defendent, snd that the goode, wares and merehandise seld and 
delivered wore in the -eture of piper and fittings aad plumbers 
supplies, It then further sete up the times of deliveries and 
the amounte sharged in dollars and cents, and the affidavit 
attached thereto, recites that the cause iv a suit upon cone 
tract for the payment of seney; that the mature of plaintiff's 
demand if as stated end that there ie due te the plaintiff 
i from the defendant, after allowing to the defendaat all his 
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just eredits, the sum of $702, 33, 


The reagoneble inferones fram the statement of 
@laim is that, for oxomple, on July 26, 1917, the defencent 
bought from the plaintiff goede, warec and merehandive, in 
the nature of pipe and fittings and pluabers cupolies, of 
the acveredited value of $30.45, The same inference way be 
made concerning each of the ether items, Certainly the 
statement of claim together with the affidavit fully informed 
the defendant gongerning the claim eof the glaintiff, and 
ae it is legally complete, we are of the opinion that it war 
wufficiout te base the judguent upon, 


Finding me errer io the reeoord the Judgment is 
affirmed, ee 


APTIRERD, 
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— 9131.4. 684 
Appeli 
: APPRAL FROU 
\y. couNTY COURT, 
‘ ‘geck couNTY. 


MR. JUGTIC® TAYLOR delivered the opinion of 
the court. 


fhe plaintiff, 3. Tt. JIncobs, having a policy 
of insurance issued by the defendant, the Employers Ine 
demiity Exchange, insuring him as to any damages resulte 
ing frem his automobile colliding with any staticenary 
ebject, and hie autemebile having been injured by cole 
liding, ae he alleged, with a certain embankment, brought 
suit against the defendant and recevered a verdict and 
gudgment in the sum of $556.85. 


On the evening of August 14, 1916, between &: 060 
and 9:0C o'clock, after dark, one Dana Jacobs - son of the 
Plaintiff - was driving a Cadillac automobile from some 
point in Glen Zliyn towards Lombard on a wands theroughe 
fare known as Crescent Road. Sitting with him in front 
was Clin Dibble and in the rear seat of the machine was 
David Dibble and his wife. Dana Jacobs, thé driver, was 
at that time about twenty years ef age and the car belonged 
te his father, the plaintiff, 5S. f. Jncobs, ‘When the autoe 
mobile had been driven about threeaquarters of a mile it 
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Was passed hy another autewebile and imaediately uftere 
Wards the left wheels of the cutescbile driven ty casa 
Jacobse went over the merth cide ef the macsdwahaed read 
amd in that poaltion ran sieng about forty feet. The 
driver brought the saghine back om the veadway and it 
then went acrese ths roadway at an aaghe of about fortye 
five dcgrees anc either ran inte the eabankeent, which 
wan on the aguth aide of the roadway, or, clee, just 
after orossing over the readway te the south, it was 
upset, wh hacat Striking Uw embackoent, and free ecme 
etaer causé, 


Et iw the theory ef the plaintiff that the 
automobile wan datmuged by reusen cf gullidiag with the 
@nvankeent, and whereas, if he the theory of the defenie 
@Bt that the autowebiie war upset without any cellieion 
of any King. According to the terse of the policy if the 
@amages suffered ty the automobile vers cuused merely by 
an *upeet® and net by a colldsion there would be mo Lliabile 
ity. 

The evidence of the witness Dawid Dibble, whe was 
tae only wituees woe teutified te ageing whet actually trange 
paired ie to tue effect that om the left er surth side ef the 
road there ie a deelivity and on the right er seuth aide 
of the round an oubenkernt four er five feet high; that after 
the other our had passed tiem ond they wore in the dust of 
that aachine, it wae herd tc e¢e the road; that the nerth 
wheels of the automobile went ever the nerth side of the 
YOad; thet then it swung back on and over the road at an 
angle of sbeut fortyefive degrees; that “sli of a audden 
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it ecnme wp and went right across the reed inte thie bank 
that i¢ tec high - I remember ae we hit the bank it threw 
us Gut"; that the auteacbile collided with the benky that 
At threw him cut. As a result of the secicent the driver, 
Bans Jacobse, hed Kis skull fractured and secnme uncome 
s@ioue end rexeined eo for several days thereafter, and 
subsequently was umable te recail any of the clroumetaneer, 


Sibble further testified, on ores #xsacination, 
"i ae eure of the fact when we cane up from tae read and went 
inte the bank and after that I do not reseuber becuse it 
threw ue cut," and further, “Yes, the cay struck the ombanke 
ment; the enly thing i would gay it NAt ecould be the whole 
frent cf the cer, that is the right fencer end tne wheel.* 
immediately after the sccident Ris wife, whe had been rite 
ting om the reay sant with hia, wae partly in the autemebile 
and partly on the fender, her head huving Gone through the 
eamvas tep and teo of the ribs of the frame work held ber 
around the waist co that she wan seaningly suspended in 
midair. Dane Jacobse immediately after the accident one found 
iying in the middle of the road. 


The evidences of Ere. 8. @. Somerville is to the 
effeat that ehe was riding in «a autentbile driven Wy her 
husband, «ii hey mother and a Sys. Hewten; that tney 
peesed a Cadillac ear on the read te Glen SLiyn; that they 
were going 18 miles an hour; thet it wae dark; thet she 
heami« hern blew behind her; that she apgoke te her huse 
Wands that Be pulled <6 ene side OF the read to allew 
the Gther oar §¢ papa; thet che tren leoked back and 
sue a pair of head Lights through the dust made by the 
Mechine whe was img thet first they were om the meorth 
@ide of the reed and then they shet seress to the south 
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side cf the road; that the lighte turned a complete circle; 
tit she gaw bots Lights «li the timeg that they remained 
in the road in a serthensterly direction; that acr busband 
drove on and when ke wee told there wom an accléent he went 
back; that after the accident the lights were peinting in 
@ uerthesset direction; that the lights described a circle; 
that when they passed the uaghine thay were going 18 miles 
an hour; that after they pauened it they inerearec thoir 
Speed ec 26 not te annoy these with their duet; that they 


went sbout threeequarters of a mils past the madiine before 


ehe saw the Lights ge around in « cirale; that <hen she 
firet leoked bagk si exw tee headlighte after she paesed 
them they were about 200 yards back; thet it wee dark; that 
the lights went around in « cirole after the ear left the 
north cide of the road and shet across te the south side 
ef the reads; thet it ran te the eeuth side of the read; 
Smet the circle of the lights vas antinucus. 


fhe evidense of Fanay KR. Hewten is te the effect 
timat she was riding in Dr. Gommervilletsx ear, sitting in 
the back seat on the right end side; that they pouved a 
car insise the Village limits; that she heard the tect 
ef a horn behind her; that she turmed ami leoked and caw 
the keadlignte on the machine; thet they wers om the Gi» 
trews north side ef the road;that “it imerdiately etarted 
te plunge acrces to the south side ef the road in a diagensal 
line"; taut she then saw what eeaned to be a cirele ef 
Light; that the lights were pointed slightly north when 
they made a complete circle; that the sirele of light 
esgeurred after the sacghine sent across tie road. The 
evidence of Themas B. Somervilie is te the effect thit the 
next day he went dewn te see the cnr; that he sew the 
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track of the theele on the north edge of the roemdy that 
there ia quite a precipice there; that a car wheel probe 
a@bly would be avout a foot dows in the greatest deprere 
@ion from the level of the ready that the depreseicn ran for 
about 40 feet; thet the track thes teok a turn te the 
eGuth gores# the reads that the grass was quite leng south 
ef the road; that between the roadway and the enbankeont 
he saw marks as though a wheal bed been tumed to go 
straight east anc it hed thrown the grease out iike « serew; 
that the rut sade by the wheel wae frou 6 te & inches; 
that the rut or serk om the seuth wide of the reed was 
ten or trelve feet leng; that the gubamkeent was 4 er 

& feet from the aacadamiszed reed; timt there wes shrubbery 
Om the eaumiasent; that none ef the shrubbery eas broken 
down; thet the eabankuent dic set isek as theugh it had 
been etruck; that he is @ clergyman; thut the roadway wae 
ebout 10 or if feet wide; that the seses ef the front 
fenders were suaehed. The evidence of J. Lester Villiaug, 
the attorney for the defendant, ie te tus effect that ke 
went cut with =r. Jacobs; that the right frent fender was 
erushed down against the side of the bedy ef the wheel and 
the left frout fender alec erushked dewn; the right running 
board wan soashed, the right rear fender wae crushed cows 
Over the right rear wheel and the top ef the autonobile 
Seached dewn on the bottem and treken locee frou the right 
front corner; that the body of the car wes emaghed and 
pushed te the left ef the car; thet the engine wan apparently 
ali right; thetthe glase of the headlights was snettered, 
the tep part of the body wee eerateched and euached; that 
he saw the place where the wheel ked gone eff the orest 
ef the road, that ic the wein rendway; that there is a 
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eteep incline from 6 tc 3 inches from the edge of the 
etone readway; that off the edge of the road there wae @ 
@learly defined print of on automobile wheel; thet it 
wae in depth in plaves 7 or 7) inches deep; thet it rea 
for about 60 feet; that the track then ouerged te the 
roadbed and wan at an angie ef 489 running cbout 52 feet 
diagonally serecs the ready that then and there ens an 
imprint cf a wheel south of the main readbed for a dize 
tanoe ef 66 feet running parallel with the road; thet 
the rut there varied fron 15 te 1G inches at ence place 
in width; that the nearest it came to the exbanioent on 
the south cide of the road was a foot and « half; that 
where the rut emied om the south eice cf the read the 
grcuns wae badly torn up; that there wax glass lying 
On the sneadmaized road on the nerth ef the esater of 
‘the read; that at the exet emi of tie rut on the south 
side the nerd readbed wae abraded; thet he say no marke 
ef unmy Kind or ghuxacter on the eubanknent; that the 
embankaent is about 4 to & feet above the iewel of 
the grass piet which lies between the xain roadbed ami 
the eubankment; that the readbed i= 25 fent wide; that 
the distamee from tne readbed te the msbenkuent varies 
from 4 to G feet. tana 2. Jacobs, for the plaintiff, 
testified that he is the sen of 5. T. ducobs, 21 years 
Old, living with his father in Glen “liyn; that bie 
father oniy head one cut, «hich is a Gudiliae and had 
me other at the time ef the accident; that he, Himoulf, 
wes in the hospital for a week; that he ens unconscious 
fer several days after the azselident andeould net recoliest 
anything; that be can uot now reeall anything later then 
| the Saturday before the scoddent; that bie father ie sow 
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at the tine of the trialin the noepital. 


The cause was tried before a jury ond «a verdict 
returned in fuver of the plaintiff in the sau ef $556.88, 
Judgeent tas entered fer thet ammount; amithic agpeal taken 
therefrom. 


The defendant makes two ¢ontentions; Firet, tiat 
the plaintiff did not prove that the autasobile which ssa 
damaged wan the same autousbile ae that which was ooverge 
by the poliay ef insurance.  ‘Seeond, that the damage to 
the autewebile in question waz caused by an upset and net 
by m celiision. 


Ae te the identification ef the auteonebile, wr 
are of the opinion that the evidenee wma eufficient; it 
ehewe that the Cadillag eutamebiie eas the only one which 
the plaintiff owned, and, further, thet Williams, tre 
Glmia agent of the defendant, went out and cummined tue 
dumaged machine and testified im deteil in regard to ite 
sonditien, amd alee that Bo told the plaintiff isuediately 
afterwards that “Because cf the fact that he sould sot 
eutabliieh the fact that taey had hit something, thet there 
hed been an actual aollision,tiamt he sould net be severed 
uncer his poliay." Alee other evidence exiets in a letter 
dated August 24, 1916, sent from Fanuas Sity, Be. hy a 
representative of the defendant, seme of tne language used 
therein teing ac follewe: “Tue duwmge te your autonebile 
ef sourse ig not covered under the collision sontract,”"ete. 
Considering all the evidence in the record pertaining te 
the autewobile covered by the policy breught suit upon, 
we are of the opinion that the proof of identification 
was sufficient. 
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As to the second contention, which invelyes the 
question, wae the jury justified in finding that the dam 
ages te the sutenebile were caused by & Gollisicn, «e are ef 
the oginiom that the direct evidesen ef Dibble as te how 
the aecicen?t happened wae sufficient, notwuithetanding the 
evidences of other witnesses as to qonflicting clreumetoners, 
Bie evidence ix definite and explicit and te the effect that 
the plaintiff's automobile, after ercesing the read te the 
southeast, struck the exheniucent. Of esurse, if the autoe 
mobile upuet #2 @ result of atriking an eskankuent it fcle 
lows ihat tie Liability ef the defendant wader the poliay 
was establiehed. The testiaony of “re. Somervilie aad 
Pamny 2. Zewten az to what they saw, when lecking back 
from tae autozobile in “hiah they were riding, is net 
necegearily incencistent with the testimeny of Dibble 
that the automobile coliiced with the euhankaent. it is 
true, however, that the testiseny of Themes =. Somerville 
and 3, Lester Williams, ene of tue stormeye for the defende 
ant, as te what they discovered in the way of wheel tracks 
amd other sarke the day efter the eecident conflict some. 
what with the testinany of Dibble, but, insguuch as the 
e@vicence was presented te tse jury, ami they heave by their vere 
@iet chown thet they believed that the suten@bile collided 
wits the ecbeniceent, we are not wow justified with the reserd 
before us as it is, in arriving at theconclusion that the vere 
Gict is against the aanifest weight of the evidence. Om the _ 
ether hand we feel comvineed that, ocnmidering all the cire 
tumetances, the jury were aegly justified in rendering the 
verdict they did. 


Pimding no errer in the regord the judgment ins affiraed. 
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SIDNRY GC, BABTHAN, Trustee, | 
ieee Appelled 


131.A. 684 


APPEAL FRCw 
GINculY couRT, 
GORGE 8. B 
sock sovwry, 
MEL DON 
M. LNMAE 
¥. LEAR, Rue 
will of FRANCES 
Decomsad, 


Appellants. 


MR. GURTICON THOMBGH delivered the opinion of 
the court. 


a in thie cuit the appellees, fidney C. Meetuan, 
trustes under the last will and testament of Janes Ry, Dole, 
Geceased, Tiled his BLLl ef complaint, making the beire aot 


Law and Legatesa oF the deceased, partien defendant, seeking 


the approval and settlese:t of his sscounts ee trustee and 
praying to be relieved of the trumt and to be veraitted to 
Fetign ag trustes, Prom a deeree entered far the complaine 
ant, grouting the relief prayed for in the bAL1, gertain 
of the defendants have appealed, 


Jamee BH. bole died Pobruary 16, 1908. Ge far 
ae it de necessary to etate them, for the purposes of this 
opinion, the provisions of hie will wera as follows: 


There woe a epeoifie Legacy cf 26,000.00 to Mary 
Le Dele, m daughter and anptasr of 61.00 te Charlen 8. Dele, 
& BOte (Ali the Feaninder of the estate, wax devised and 
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bequeathed te Sidmey ¢. Maetuan in trust, 





fhe same to be held, managed, and sntrolied 
by my suid trustee, in the dia oo ef my said 
trustee for the beet advan of my gndd entate, 
and for the proper preservation thereof, sud after 
the eget of ail fixed charges upon said trust 
eatate, and alee oll expenses ef e2dd trust, ine 
Cluding «© reasonable fee and allowanee te my Badd 
truetes for hia eerviece in thet behalf, and after 
reeerving from the sncowe of ay buginess, oe long 
ae it in senducted ac hereinafter provided, an 
amount muffieient in the disgretion of my eaic 
trustee to furnieh the necessary working eeapital 
for esid business, or for any other purpose in con 
agetion with anid bucinesc, which, in the ¢pision 
of eadid trustoe, may be mevonsary, 1 direct that 
the anee of waic income, or ®6 much theree? ae 
ghelk in the digeretion of ay said trustee be dea 
ed neccesary, be firet applied tewarde the payment 
of the bousehold and Living expennes of taka 
wife, Sarah Y, Dele, end ay clater Julia 7. Dole, 
and ay daughter Mary L. Dole, ond the eurvivors of then, 
duving the Life ef my wife Sarah 7, Bole, And during 
the life of my said wife, Sarah 7, Dole, so auch 
of the walence of soid net income therenfter ariping 
ac may ve deemed moceswary by my trustee, 1 authore 
ine my truetes to pay to wy wife, Sarah *. bole, for 
her personal uee only, and amy balance of income 
arriving in exeoss of the payaonta herein provided, or 
way other sums arising in the comiuct ef the business 
of snid trust eetete, not otherwise appropriated by 
the proviudions of thie will, wy eeid trumtee in 
hie diecretion ehali adé te the principal eof my 
wodd truth setate hereby created. 

Ween the death of wy eald wife, Sarah 7. Dole, 
ZX direct that my eaid truetee herein aomed pay the 
net ounuel inoome thereafter arising from ay said 
trust @eteate to the following children, if thay 
are living at the dute of my decense, Troneke ~, Lenwnn, 
wife of Seary W. Leman, George 5. Bele, Le Dele 
and Julie #. Murlbut, wife of Morace %. turlhut, share 
om shave alike, ond im the event of the death of any 
of my above maued children, either before the date of 
p> Meggroren or otherwiee, leaving ne child or children 

gurviving, then 1 direst thet the share of the 
net annual income that would ge t® eaid deesmved obiid 
or children aseve nomed, Af living, obenll be puld to 
the eurvivers of sy nhevec nowed ebdidren in equal 
portions, amé in the event of any of my abeve named 
shiidren dying and a. Living, then Z 
divect that the ohare of the ingeme of ay enid trust 
estate, whieh would have been paid by faid trates 
te sugh deeensed child or children, if living, under 
the teras of this will, shall be paid by my trustee to 
the children of my said deeeaned child or shiidren, if 
any, in proportion to and according to the laws ef dane 
eant of the Gtate of Tilinois. * * * 

Inasmuch se 4 large port of my ontate consists 
of elevators, warehouses, grain stations, anc the like, 
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in the State of Lliidneis, and alee of « commievion 
business garried om by me for re | yeure in the C4 
of Guieage, Tlidneia it io my doplre that the same 
seatinued by sy said truetec, ao long aw in the opine 
ion of my said trustee and of my wife Sarah ¥, Dele, 
and of my son George &,. Sole, or the surviver of thom, 
it de deemed for tae best interests of my trust estate 
eo to dco, and inasmuch ae it is necessary from tine 
to time for my Wuninean house in Chicago te neaapt 
time end sicht draft«e from business custemers, ani to 
borrow money and to incur ether obligations, necessary 
— the A geet of gaid business, 1 hereby authore 
ae d tructee te acdept said drefte and ageune 
ead inese ebiigations, and to bersow anid money, 
on behalf of wr ooid Wusimess, ae it may become nege 
eesary in the nenetion of wy aald wusinecer, and I 
hereby sak? eucd Ghligations a Tiret charge and Lien 
upon the prope. of enid trust eatate., * * * and it is 
my oy stak that ao oe taid truetee shell comiuet ay 
tadd seeukansen businese, he employ my son ceorge 9. 
Uele, and Tharles @. Avmetrong te attend to the dpe 
tails thersef, upen euch teres of oup “es oe aheli 
be sutiefuctery te my said trustee on the one part, 
and the said George 5. Dole and Charles H. Argetreng 
on the Giher parte * * * ond Said trustee le herehy 
Hon ge ete ge Aggy nla ehange the character of uy 
a trust oetate, or any part thereof, ond te re. 
savest the geeds thereof, and tush reinvestaont 
Chall goustitute a part eof the primcipal ef my said 
trust estate. * # # 

P 4 vt that in the treneaction of the business 
affaires of my maid extate, my onid truster shall defer 
te aad be gn A guided by the winhen of ay wife, 
Sarah F, Lele, and ay won, George ©, Dele, er the 

. survaver of thea, in the exereise of Lie diseretion 
pe in the meneagenent of wy said truet entate.* 


The testater left surviving hin, bis wife, Sarak ¥, 
Dele, two sens, George %. Iele ond theories B, bole and three 
daughters, Pramces ©. Dole leman, wife ef Nenyy ¥. Lawan, 
fulia He. Sol@® Murlbut, wife ef “orace {, Murlbut and “ary 
le bole, The testator's daughter Mary L. Dole, diced in 
December, 1907 ond hie widew died in fume 1908. Thies bili 
wae filed in July 1911, maming as portion defendant the 
tentator's two sone and hie two surviving daughters and ales 
the two ¢hildren of tixvn., Lewin, Ghelden tele Leman and Frances 
Lecen Perkine. George 6, Dele asd Mere. Hurlbut encwored the 
vil adwitting the correctness of the trusteets accounte and 
eeneenting ta hin being rekieved of hie trust. Shearlee %, bole 
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and Sheldon fole Leaen defaulted. Jare, Lemin and Vie. 
Perkine answered the 8111 raising numerous objections te the 
trustee’s acacunts, and they alee filed « oroes bill praying 
that he be reneved ae trustee, Later the trustee Tiled an 
owended bill, adding ae parties dafendant, the wits of 
George &, Bole, the two ehiidren of Tharles 5. Dole and 

alee Yenry 4. Lemen, husband of Vre, Leman. By another 
auendaant J. H, Bole & Company, a oorporntion, wae made oa 
party defendant. There were other pleadinge which are net 
material and need not be noted here. In Oetoher 1025, Bre. 
Lemes died ang in Januasy, 1916 the complainant Tiled « 

Bill in the mature ef « B13 of reviver, bringing hie sccounte 
own te date, ami mowing the sase parties as defendants ax 
eept that Heary 7. Leman, an exeautor cf hie wifete ontate, 
waa gubetituted for her aw « party. The gaoe was referred te 
@ Wasser and wany Neariage were hod after which the Santer 
made nie roport and the objections and exoegtions fileé te 
it were overruled snd the decree appealed Trem foliowed. The 
appeliante are Yenry Y. Leman, a0 executor of the last will 
and testament of Pranews ©, Dole Lewan, deceaned, Sheldon 
Dele Lewan and Francee Lewan Perkins. 


Juaesn HM. Dole, the testuter, bad for many years 
been & grain gommissions merchant, deing an axtensive and 
Ssugeeseful vusinees, under the newae of Janes 4, Dole,& Sompanys 
He was a menber of the Board of Trade of Chicago und much of 
hie Wusiness was Genducted on and through the Board. ie ales 
Owned a large awaber of graim slevators turougheut the State 
ef Tilineis. 


ir. Rantman and Mr. Lewan had been cleee friends 
for wany years. Hr. Baetunan, after the death of the testater, 
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duly qualified an cxeoutor of the eatate and an truntee under 
the provisions of the will end kr. Leman acted as attorney 
for the entate end when oeosagion arene, was contulted by Mr. 


Raetman ae truptes and acted ae hip ecunce). 


Mr, Mnotwan continued the tuginess of 7. H. Dole 
& Company as requeeted by the teotator im hie will. Some 
weeke after the testator’s death he was advised by the offie 
ciole of the Beard eof Trade that under their rules he could 
not be permitted to sonduct « businems on or through the Board 
ae a trustee, fe wan further informed by the atterney for . 
the Beard that the only way in which he would be permitted to 
carry on the wusiness ef the tectater would be through a score 
poration, Thereupen the waiter wae taken up by the truetes 
with the testator's widow, Sarsu ¥, Dole, hiv son George 
S, Bole and ur. Loman. All the parties in intereet were of 
the opinion that the bueiness theuld be eontinued and that 
the peeltion taken by the officials of the Hoard of Trade 
whould be complied with and their suggestion adopted and 
they united in written comuunications te the trustee express 
ing their desire that the business be ineorporated and this 
was cone, the detailia being attended te by lir, Leman ar 
eouncel for the truetec. 


The eapiteletoeck wae fixed at $150,000, divided inte 
1500 sharee of $106 each, of which 1496 were tuken by ir. 
Rastean, ae trustee, 1 by Mr. Gnger whe war actively cenneoted 
with the management of the business ond 1 each by Ur. Leman, 
George &. Dele ond ty. Hurlbut. ir. Leaan renderod the core 
peration «2 bill for hie services in connection with the organe 
imation andit was paid. Yrom that tine until 1908 he eontinued 
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ae an officer and director of the conpany and acted as ita 
sttorney in many mattora, 


It ienew contended wy the app@liante thet the ine 
vestment of the funde of the trust estate, procured in part 
By the wale of seouritien it held, in the stock of this eorpore 
ation J. 3H. Dole & Company was without outhors ty in low @F jute 
tification under the terue of the wiil., In eupyert ef thin 
eontention aany eaves are cited, holding that the invertuent 
of the funde of o trugt estate in the stocks or svecurities 
ef « corporation engaged as thivn corporation was, or in any 
ether haserdoue business, ia improper amd illegal. Nene of 
them are in point er heave to de with aay such wituetion as 
ie involved in the case at bar. UWader all the previgions 
of the will of the testator, the course purwued by the truatee 
in thie setter wae entirely preper. Yoreover, 2¢ far as the 
appellant Heury 9. Lemon, a8 oxecuter, is sonserned, he is 
eatopped te complnin ef thin action of thetrustes. With a 
full kn@wledge of tht situation and a1] their righte in the 
premison, theorganization ef thie sorperntion was specifies 
ally agreed to and sutheriged in writing beth by him and his 
wife, 


It in argued by apyeliante thatthe testater requested 
that nis business be carried en “by my tructee*, thuc confide 
ing it to the diseretion of the trustee and not to a corporne 
tion, with a number of directors, of whom the trustee io only 
one. But the will alee stated, "I request that in the tranmee 
action of the burinees affaires of my mald estate, my ondd 
truetes simi defer te and be largely guided by the wiehes 
of my wife, Sarah ¥, Dole, and my sen George 5, bole, or the 
survivor of them, in the exercive of hie diearetion in the 
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wanagenent ef my exld tract @state," As soon as tho trustes 
wae advioed of the stand taken by the officinie of tae Doard 
of Trade he eenferred with Sarah F. Dole and George 2. Dole 
ang Gr. Leman himeelf, incorporating the faste in w joint 
Letter to thea and they in «a written reply cxpreesly authore 
ised the formation of the eorporation and upon ite organisane 
tion, George 5. Dole, Nerace “. turlbut, Mirae #. Sager, 
Henry ¥. Leman and Sidney ¢. “antman became ite direoters. 
Guerge 3. Sole beens president of the company ond hee cote 
tinued a8 gush dewn to the pronent time, The Mavterte finde 
img that the corporation J. Ni, Bole & Sonpany wee “the ine 
etruuentality through which the trustee earried on the come 
mineion business,” war propuxy under the evicenge and the 
overruling of the appellant's ebjeetions and @exseptions to 
thet finding was not error. 


Appellants complain of eertein transactiona bee 
tween 7. BH. tole & Company and George 3. Dole, The evidence 
ehowe thet for some time previeus to the testater's death 
George G. Dole Hida boon in the habit of buying grain from 
the farmers and shipping it te his father fer eale on come 
mission. He would draw drafte on his father te pay for the 
erain and the bocks alwayn sewed om indedtedmese exinting, 
from the som to bis father. On the latter's denth thin ine 
debtedness emounted to about $80,600 whieh hadte«n reduced 
te about $16,000 at the date of the trustee's last eccounte, 
by income derived from the extate by George 8. bole and which 
Was mot peid te Kin but wae eredited against hie indedted« 
neoas to the company, under an auoignuent he had executed for 
thet purpose, Hie indebiednese wan further eecured by oere 
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tain life ond aceident ineuranee policies, in our opinion 
the actiene ef the truntes in theee matters were not lapreper 
in view of all the cirqumatanece and the provisions ef the 
will, with regard to George ©. Dole amd hie connection with 
the business ond the ceanagewent of the ertatea, 


The Mauter ruled that “the seaount presented by the 
porson sccounting io taken av priua facie true and, when 
objections are mide thereto, the objector asiumes to preve 
the facts meoseeary to auttein hie objections and has the 
Durden of proof,” and he found that “im thie cace the obe 
jestors have not made such proof,” Appropriate objectians 
were made and exeeptions takente taie ruling and finding by 
the Master, which the Chaneelier overruled, which ruling is 
eesigned as error, The ruling of the Maater complained of wae 
net otrigtly correct. It confused twa eeparate eubjeet~natters 
nanaly, what is necessary to make out & prime facie cause by « 


. pereen accounting 8 tructee, and whe hats the burden of proof 


ae between euch © pemion and on objecting gestuh gue brugt. 


Me te the latter question, the lewis that the burden de net upon 


the beneficiary of the truvt tc entablioh that items objeeted te 
are incorrect oy iaproper bul rather upon the trustee ta eB 
tablish that they are correst ami proper. 59 Gye. 476; Leman 


Me Bothberth, 159 Thi. 270, B90; The Ctate ve Lids Sonte Ba Be Seve 


246 ILL, 188, 240; yhie vp Bustnell, 277 Ili. 484, 506, SLI. 
Thie rule ds ia ne way inconsistent with the propesition that 
where « complainant trustee whe hee the burden of proof, makes 
out a prime facke ease, he ban fulfilled hie obligation ag to 
burden of precf, unlese anduntil the cbjecting cefendant hes | 


met hie prime fagie case by evidence in wupport of the objects Phe® | 
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sufficient to overcome that prima facie case, The accounting 
trustee, being the complainant, was first called upon to ese 
tablish his prima facie case, The Master's ruling was corsa 
rect to the extent that the testimony submitted by the trustee 
was such as established a prima facie case as to his accounts, 
The trustee's statement as to his accounts which he duly filed 
and a copy of which was attached to his amended bill of come 
plaint, was properly verified. Both the trustee and his book- 
keeper testified before the Master at great length and after a 
careful examination of the record, it is our opinion that their 
testimony made out a prima facie case to the effect that the 
trustee's accounts as presented and filed were proper and core 
rect. While the burden of proof was upon the trustee and ren 
mained with him, upon his establishing his prima facie case, 
the burden of submitting testimony shifted to the defendants, 
who had filed objections to the accounts, and inasmuch as the 
Master had ruled and the Ghancellor held, and we think correct} 
ly, that the objectors had not submitted any evidence showing 
that any of the items or matters covered by the trustee's 
account, and to which objection had been made, were either ime 
proper or incorrect, the further ruling of the Master and finds 
ing of the Chancellor to the effect that the trustee had fule 
filled his burden of proving that his accounts were just and 


true, was proper, 


The trustee's accounts showed that he had expended 
certain amounts for repairs on buildings belonging to the 
estate, while they were in possession of tenants under leases, 


It was contended that these expenditures were improper and should 


be charged to the trustee inasmuch as the leases under which 


the tenants were in possession provided that all repairs were 


to be made by them. This contention is not tenable. The 
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teetinony showed that the buildings in question were ald 
and were Located in « part of the City of Chisago where 

it wus not eaey to get desirable tenants, at beret, and 
thet in order to keep euch tenanta ae were in the buildings 
and prevent thea fren leaving, it wae neseseary fox the 
trustee to aske the repaiza ia equeetion. 


it ia further contended that the trustee sheuld 
be charged for certain rents not aoliested. That this 
should not be done is shown by the fact that the property 
was in uo poor locality here 1¢ was difficult tc get tenants 
at @jl; that such ee were secured were frequently not desi 
able from a finengial point ef view and on some oecasiens when 
they friled te pay the rent and were served with a five days 
netice, they vacated and ae they were financially irresponsible, 
gertein lessees were inevitavie. There ia no ghewing thet the 
trustee wav not duly diligent in thie regard. 


One of the apeoifiec items in the aceount to which 
ebjecticon wae mde wae oe showing a payment ef 0345.75 to 
tary L. tole ee interest on her legaay of $5,060. The dew 
ctasced died February 16, 1902, The intorset peymenta on this 
legnay appear to heve beon made in 1962, 19065 and finally in 
January 1904 when the legacy iteel? wae paid. There was 
testinony te the effect thatanote wan originally given by the 
exeouter for thin legagy and 44 wae subsequently paid by the 
trustes. if is argued that at the tine of the death of the 
seetator, the time for presenting claims against estates ef 
 aecenged pergons, was two yenre and until that tine was up, 
4% could not be known whether thers would be suffietent in 
the estate to pay the legacies, after weeting all claims that 
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might be allowed aad therefore the Legagy should net have 
begun te dyaw interest until two yours after the date of the 
testater's death, Since the tine for proving claime againet 
Suth estates hne been changed te one year, this court has 
held thet « gmeral peeuniary legacy drawe interest from 
the tine 4% is due and poysble, waieh, when not fixed by 
the terms of the will, is one year efter the testaterts 
death. Dreyfuen vy. Freud, 149 111, App. 417. But thie 
tule is subject te same qualification, fer » legaey may 
begous dud and payee before the expiration of the tiae 
within which elaima egeinet the sotate may be presented and 
gli¢wed, although ne epeoifia time fer ouch payment iv fixed 
in the will, I¢ ie prowided by Gh. 3, sec. 116 of our wtatue 
tee thet “shonever it shell appear thet there are suffielent 
aecete te entiefy all deaomde against the estate, the sourt 
onali order the payuent of all legacies sentioned in the 
whlt of the testator, the apecifie legneies being the firet 
te be satiafied,* 


af ouch on Order wae entered by the Probate Court 
im thio estate the Legacy in question weulé draw interest 
from the date of that order and in that event tne paynents 
ox intercet here aulled in quention by the defendants would 
be entirely proper, Ae te this, ae well ae ali other iteus, 
in his acecunt, the trustes made out hie prime facie enve 
as betore stated. That having been done, it beanme imoumbent 
on appellants te intradues some evidence to the contrary. 


There ie nene in the record, ae te this items, ao far an we 
have been gble to Sind, and none han been pointed out to us 
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. im that etate of the record it woe not errer to hold 
that this legacy vesame due and payable from the date frou 
| which the trustee paid the legatee interest upon it ae shown 
~ by his accounts, and that the interest payments were therefore 
proper, | 


The app¢liants further contend that the wmaplaine 
ant truetes has reseived « double eredit for a payment of 
$5,000 as the aword to the widow of the testator. Part of 
this award seems te have been given in chattels and part 
in cash and it appears from the record that oo fer ae the 
Gash was eundcerued it wae paid im the form of w mote by the 
eeaplainant as exesutor ami later as trustee tee teste up 
thie net« by paying the amount it eallied fer in cash, 


at further appears from the recerd that the trustee 
Wee eonducting the »usiness ef J, NH, tole & Company ee proe 
Video by the terns of the will ef the testater and in many 
insteonees payments ef asounte he ewed an trustee were in 
faet net aude by him individuslly but by J. BH. Dole & Company, 
@t bin direction, There wuld of course be mo objeetion to 
thic as, to all intents ani purposes, J, B. Dele & Company 
was a part of the trust estate, It ic alse in evidence that 
in cane of @ Ruwavery cf paywente te Ire. Bole, the widow, it 
Wns not convenient tc 7, BA. Pele & Ceompany te pay the eagh 
eut of ite current funds at the times the payaentea were to 
be mad¢ and theenfore it berrewed fundce from the bank sufficient 
© make theese prymenta at the times they ware direweoted by the 
truntee to make then, The intoreet the sompany was obliged 
to pay the banke fer these advances, wae charged ageinet the 
trustee on the company beoke und he ds given credit for 44 in 
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; on ageounts whieh the ghane@ller approved. ‘Thig alee in 
aigned an error, it being appellant's contention that the 

.. had no right, ¢ither in the lawe@r under the will, 
te borrow wonny fer the suppert of Mre, bole and thet he 
therefore should not have oredit for such interest in 
hide accounts but should be held personally responsible for it. 
We ao not agrees with thie contention, It was the express de 

_eire of the teetator, ae set forth in hie will, that the 
trurtee continue the testater*s businers, ae Leng aw it was 3 
deemed for the best interert of hia trust estate to do we, 
in the opimion of the trustee and Wire. Dole, the widow, aid 
George &. Sole tae teetator's von, and thin ware dene, This 
provision of the will gays the trustee express authority 
te enupley the property end Lunde of the ewieate in the preste 
@ution of the teetater’s business and in this connection tha 
wili read thet *inesmuch os i¢ in neoeemery from time to time 
for sy business house in Chicage to accept tine and sight 
drafts from business customers, and tw verrew money and te 
dineur chligutions, negessary for the tranwaction of waid 
business, 1 hereby authorize my waid trustee te acoept emid 
érafte wad asewae said business obligations, and te berrow 
@uid money, on behalf of my eald businesa, ae it any become 
nesensary in the tranunetion of my maid business." To say 
that theese provisions authorised the trustee to berrow monay 
er warranted loans by 3. KH, Dole & Goupany for the purposes 
of the Business of that conpany, but aot te pay the widow, 
ewes to whieh she wae mtitied, is begging the queetion, The. 
continuance of the tostator's business was oxpresely authorize 
od in the will,” for the best interests of ay trust extate.* 


When money became due from that getate or wan #0 be paid out 
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of it by the trustee to the widew and he Giswothes that it 
be paid to her by the businene, ae we think be was fully 
authorised to do, ond it wae thought best not to deplete 
the qurrent coupany funde te the extent Wf the payaent® 
galled for, it wan entirely proper, under the expreee groe 
| ¥Yivions of the will, for the company to perrew soney from 
the banke for that purpose. It would haya amounted te the 
anne thing if the Company had wade the payments to the 
widew out of ite own current funds and then yeplenished 
thea by leans from the banke for ite businens needs, Tither 
way, would gull for charging the interast involved against 
the mocount of the trustee om the Company's books. 


Appellunte couplain of cortain bank stock transactions 
made by the trustee. There cae to the trustee as part of the 
original trust estate, 196 shares of the Sapital Steck of the 
Zeontinental Mational Bank, Semetiue after Ur. Bastuan took 
up hie duties ae trustes of the estate, this bank extended to 
ite stockholders, the right te eubseribe for additional stock. 
With the consent of the beneficiaries, ineluding the original 
defendant Prasees &. Lenan, wife ef the appelilent Henry ¥. 
Lewan, who now maken objection te the traneaction, the truates 
exercized his right ond purchased an additional asount of 25 
shares, [ome tine later there wae a consclidstion of the 
Sentinentalfational ®ank anc the Somueréial Bationel Bank and 
they later abeorbed the faerivean Truet & Savings Bank, and the 
trust entate beans the owner of 270 shares of the stock of 
the consolidated banks, Subsequently 120 shares ef thie otek 
wexe wold and 156 shares retained end are etill held by hin. 
the appellants centend thet the trueter ahowld not have ree 
tained the stock, « thet such stock ie not proper inves taent 
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for trust funds and that in retaining part ef the eteck, 

the trustee wan acting not fer the benefit ef the trust estate 
bat gather for the best intoreste of J, BH, Bole & Company. 
Under ordinary circumptanees truest funde sheuld not be ine 
veeted in bank ategk, but under tie provisions of the will 
duvelved hers, 1t begame proper for the trustee te de many 
thimge that 1t would have been improper fer his to do wut 

for these provisions, ite wan carrying on an active and in 
many vespents hasardour commercial onterprise as requevted 

by the testater in hie will, « an enterprise however which was 
well established and haG long been conducted succewsfully by 

the testator, and hua eines been carried on successfully 

by the trustee, Thine bank eteck was part of the truet 

¢vtate to begin with ami the retention of all or o portion 

ef it wae not unwise with a view to supporting an adequate 
orecit for J. 4. Dele & Yompany. It wae not only not wrong 
for the trustee, in this as well as in other transactions, 

t@ keep in wind the best interevty of I. MH. Dole & Company, 
fer that meant the beet intereste of the trust eetate to which 
J. Ue Bele & Company belonged, but the recerd dhows that the 
appellant Henry Y. leman, representing the intereete of his 
wife ond children, expreesly approved the retention of part 
of the eteck by the trustec if the latter woe sdvieed that 
such a course wee necesanry for the oredit of 7. AH. Dole & 
Company. Thies was in a lettor from Hy, Leaen to Yr. Banton, 
dated September 17, 1910, The appelleante make objection that. 
the trustee's secounts de not set forth how sueh he should 
have reaoived upon the sale of this bank stock ond they cene 
tend 4t was Lia duty to estate fully and in detail the facta 
goneerning thig sale, thet the beneficlaries might bave 
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kuown that he realised the full value thereef and that he 

wae justified in eelling at that time, Aguin they contend 
that no explanation isc made in the acéounts, ef the change from 
the *Gontinental® te the “Continental & Commercial National 
Bank® and that the evidence contains merely the bare statewment 
thet thebanke were ooneolidated but ae te the detaila of the 
oonselidation, there is no ewidenoe. None of thece mattara 
have any proper place im a trustee's ageounts nor is evidenen 
concerning then a aogeseaary part of the prima fagie case mule 
mitted by the trustes in support of hia sesoumis., The trustee 
having made out hie prime fagie case in support of hie ageounts, 
af defendont's position as to these bank stoek items, wae that 
the trustee had not repliged a proper awouwnt for the shares 
wold, it wae ineumbent upon them to put same evidenoe tande 
ing to show that fxet, in the roverd, Cur attention Bes not 
been directed to any om we have not been able to find it. 
Nereover, there ie in the record, a stipulation, eetting forth 
the facts involved in the inoreses of the capitaleteck of the 
GentinentealNational Bank and the changer that tock place when 
that tank became the Continental and Commercial Heticual Bank, 


After the trustee had purchased the 76 sharen of 
stock referred to, the eotete owned 226 charee and the remadne 
ing 45 shares of the ultimate 270 wheres owned by the entate, 
were aequired when the Continental Mational Rank wae ohanged 
te the Continentaland Commercial National Bank, and the gaple 
tal stock of the bank wea inercaved, tae new «teck being issued 
to the then steck holders on the tusis of one now share for 
every five then held by the stockholder, the new stock being 
paid for by the degleration of a cerrenpondlag cash dividend. 
Defendants contend that the trustee's aucountes ao not account 
fer these additienal 46 shares at all. Sie accounts as attached 
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to hie avended bili ehow that he has on hand, as of Keeenber 
Al, 1911, 150 sharen of the consolidated bank atoek, The 

some avevuntu, in the liet of receipta, under dute af Septenber 
23, 1920, contodn on Sten reading, "Proceeds of axle of 120 
ehre. cap. stock of the Continental Wational Bank mt 263 1/4, 
$36,160.* That would seen te account for ail of the 270 
shares ineludimg the 46 referred to, 


Tt in further sontenéed that theer 45 sharen onne 
mot be coneliered as belonging to the principal of the estate 
but should be held to be ineome, and that the truetes should 
therefore be required to aceount for thom te the Life benee 
ficiarias, whieh the decres entered Ww the thanetliog 44d 
net require him te de. these shares cause to the estate 
efter, the death ef the tentator's widew, The stipulation 
referred te wbove, giving the faote incident t the ieeunnee 
ef these shards of ateck, shows that it war so steck dividend 
ond the stipulation so refere te it. ‘The wank, by reeclusien, 
*allettac" the nee steak to the then steak heidere on the 
bands of one new share for every five oid shares anc the 
resolution further orevided thet asid few eteock,"’ahall be pabd 
for at tho rate ef 810C per share by the declaration ef said 
bank, out of Ste garplus ont undivided profits, ef a saeh 
dividend of 20 per eani te itn said abaroholders,.* The etigue 
iation io further te the effect that such cash dividend *was 
uned by said Bank” to pay Tor eaid new chapon, Fren the 
stipulated fants it doesn net appear thet the bank's otecke 
holders ware given an option of taking tho new etegk or the 
aun dividend as they wight clect, but on the contrary the 
mew ehares, wiiech were paid for by the Bank, by amane of the 
declaration of 2 20 per cent dividend, from surplug and profita, 
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were alietted te the thon ¢tecsktelders, Under «uch sireiase 
etunees the aew shapes beouse & gart ef tae corpun af the 
*etete belonging te the roumiadermen apa could met preperly 

be considered ee imesme belenmging to Use life teuanie. Satere 
e% Yo Alden, 42 Til. App. 204, HS = S20; 144 T11. 90, 99; 
Meee x. EeMeves, 207 Uli. App. 190, 208207, B14; 208 111. 309. 


iw the dearwe entered by the Ghaacellier in this 
@aee the trustee is gives eredit for certeia aucunta which 
Riis aceounte ehew wore expended fer legel servicer ana thia 
is aesignes ex error, it being appellants’ gentention that 
wll these services renders. by counsel eupleyed by tue 
tractee were ‘or Bist personel vonefit and set fer the hente 
fit of the estete. Ia cur syimien the asount aliewed ($5400.00) 
wae mNot excecnive, ae defendanta sles eontené, end these items, 
wader all the cireusetances, which it would he dageasiblie te 
detail here, wore properly chargeable te the entate aud not 
te ihe trustee personally. 


Wer da we think it wae error, under the *vidence, 

$e alicw the tructes the sum ef 920,000, fer Ric acliciter's 
feee in eennection wit thie Litigation enc charge 3400 thereof 
Bains t tae trust sutate aad the balance againet tee interent 
ef apoeliants in said astute. The trastes bed apparently 

made every effort to avoid the litigniion, which the reserd 
Siost deeemc necensury by reseon of appelleatet refueni te 
aetespt und epproeve the trustes*s reperte aes acsounte, and 
because ef their objections therete eich they have not 
*etabliched ae ©eil founded. 


St eppetars from the record that during the Life 
time of the widow of the tectater, certuin @ase of soney 
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were paid to her from tine te tine ae income, to whieh, she 
wae entitled uader the teruas of the will, These sums were 
paid to her by J. He. Gole & Company at the direction of ur, 
Zastean and ageording to the methed of beckkeaping maployed, 
they were charged against the trustee on the books of the 
Cauipany. These amcunte did not reprewent dividends devlared 
by the company but were paid te her cut of the company's 
treasury, #0 the trustee directed and it seems they were 
not put through the trustects books, After the death of 
the testator's widow, 7. 4, Mole & Sommany declared « 
dividend of 24 per cont which seant a dividend to the trustee 
Om hie stock in the company, amounting te $34,008. Thine 
@ividend was oredited by the company, on ite becka, te the 
trustees, to apply on his indebtedness which was sade up 

of the aacunte that had been advanced to the testator» 
widow frou time to time, It is contended that this amounted 
to au spproprintion of thie dividend by the truster and 
that, as the will direoted that oll income of the trust 
estate, arising after the death of the tentator’s wWhdOw » 
ehoulée ge te tae life tenants, the trantee sheulid bo come 
 ‘pelled to aceount te then for it. These contentions are not 
tenable. It gust be remembered thet the business of J. H, 
Sele & Company wae a part of the trust estate iteelf, The 
fact that money was paid to the widew out of the Companyta 
funds rather thei suck funde ae might be in the trastea'ts 
hande bas no significance, it war a mere aatter of cone 
venience, It wan entirely proper to make paymenta to the 
widew, through the company, without the formality ef the 
declaration of o dividend provided the sompany woe making 
money and the payments did mot reduce the corpus of the 
estate. The secord shewe thet while the payments to the 
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widow frou the funde of J. 4, Dole & Company exceeded 
dividends foraally declared previous te her deats, they 
@id not exeeed the profits earned during that time. Te 
aharge tuese payments to the trustee, on tae company * & 
books, and credit him with dividends frou tine to tine, 
te the extent of euch charges, was a were detail ef 
bockkeeping and te sentend that a eredit of such divide 
ends to the trustee's account with the company, anountes 
tc « personal agpropriation of thes by the trustee, ie 

as unfounded and unreqconsble a8 vivid be m contention 
that he, individually, ose« the estate such amounts af 
were charged ageinet him on the company's beoka, Trepre- 
senting paywents that had been wade to the widew. If 

the dividend declared ty J. H. Dole & Company after the 
genth of the testator's widow, Bac been a dividend in 
gash ocming to the estate from an cuteide corporation 

in the eteck ef which the funds were invested, it would 
no @oubt be income to whien the Live tenants would be 
entitled, irrespective ef whether the profits represente 
ed by such dividende, were earued before er after the 
widow's death, ae the appellants contend. But thie 
dividend did not represent any incone coming to the ontate; 
it woe merely a bookkeeping operation invelviag the shifte 
ing of a fund by aharging it te ane geowunt and erediting 
4t te ancther. Under the broad powers conferred upon this 
trustee by the terme of the teetator*s will, wits regard 
to the contimaing and conducting ef the vusinces, and 
instmuch ap the corporation was formed umier the cireum 
stances and for the reasons already referred to, and 
because further it appears that paysente, made to tke 
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widew during her Lifetine, ae called for by the will, were 
paid out of tae profite of the businews, a6 Was Proper, wut 
thet the ferunlity of declaring dividend ease postponed 
for business reasons and for the beet intersets ef the 
business, in the judgment ef the trustee ane ef Ur. Gager, 
ene of the active managers of the eoupanytoe affairs, ra 
shown by the evidence, we are ef the evinion thet it wae 
not improper to oredit the dividend dealared after the 
death of the tentater’e widow agninst the previous charges 
on the company's becks, madeup ef the peysents that had 
been made te the widew fron time to tine. 


in this, oe well as in sone ether respects, ane 
methods ef the trustee with regard to keeping hix becks 
and accounts might have been better but they ere nat Buch 
as tc Cecavion the brenehes of trust for which the appeli- 
ante contend. 


Yor a peried of time, subsequent te the testator's 
death, Yr. Leman and Kis fanily, wade their home at the Lele 
homestead and made certain contributions te the housebold 
expenses, toteling $2,605.53, in the form of sonthly checks 
encunting to $196.12 which were given te the trustee and 
were drawn to his order, The appellants claim the trustee's 
seceunte are lacking im that they de cot shoe these paynents 
ty Hr. ewan. Mr. Mastuan's position is that he did mot re- 
ecive the paysents «8 trustee, anc that although they saeced 
through hie hands, they were not & part ef the estate and have 
therefore me proper place in Kis accounts ar trustee. In the 
abeence of any showing by the objectors beyond that found in 
the record, the appreval of the trustee's accounts, so far 
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@e theese iteme are concerned, cannet be comsidered as error. 


Appelliante contend that the trial court erred in the 
matter of the albwance of Master'e Tece,e both as to the 
statutory fees and those eovering Lis special gorvices. In 
gonnection with his claim for feee, the Master submittes on 
itewised statement of the services rendered, After a full 
hearing on thisimatter, ueay of the itemn included in that 
etatenunt were dienlliewed and wany of then were allowed, 

A ewreful atudy ef the criginal erder covering the «llowance 
of Master*s fees, ot it appenrs im the reeord, (we find it 
incerrestly abetracted), dewenstrates that the Usater's 
statement presented « claim for sarvieces emcunting te a total of 
$10,822.80. ‘The Chaneellier disallowed asany items included in 
the Master's eteteaent of Ain special services, which amounts, 
ee digallicewed, aggregated $2,117.50, saking the total aucunt 
allowed by the Chancellor, $8,698.30, Of thie total $2,539.40 
wee for stenographie expense; $2,460.90 wae for the Master's 
statutery fees and $3,345.00 was allowed for spseialservi ces 
Fenéerod by the Muster. The court based the albwamer to the 
Neater for his epecial servicer en a gompenantion of $50 per 
day which would sem to be within the deelaion rendered by 

our Suprene Court om this eubjeet in Pitohburg Steonknging fe. 
Ma Potten, 223 fl, 138, 1840156, At the hearing which 

wus had before the court on thie eubject, several witnesras, 
menaberse of the var and feruer Yarters in Thancery, tentified 
ae to the thue which would be required te becoue advised 

ae to the facts, and the lw applicable trearete, and roach 

m conclusion ae to the faeuec involved, and draft a report. 
This was proper, Zitchburg Steam Mugine Ge. ¥e Potter. supra, 
RP. 167. They ales were permitted to anower questions as to 
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@hat in their opinion would be just sonupencation to be 
aliewed the Naeter fer suah services, Thin was HOt proper. 
Zitetburg Steen Ungine Go. Ya LAUT, Mute Pe 105- ‘The 
fact that they were azked what a just gompenoation would be, 
gather than wheat the usual ond customary compenantion woul¢ 
be, ic domaterial, Sowever the error in admitting this 
evidence wae haraless, The Shangelies properly disregarded 
their testimony entirely for he baned the caspensation he 
allewed the Master, on a rate of $30 per day, which war less 
than any sucunt which had been mentioned ty the witnesses, 


Av to the statutory Teen allowed to gover etent< 
graphig expense, appellants oontend that there iw aueh in 
the way of argument anc powgnlled eronuetable talk that is 
in the reserd, whieh hae ao proper place there and that 2% 
was error te allow the Master an amount to cover otenggraphie 
expense bawed On & Feport gontaiming such superfiuour ma teriol. 
It ie quite impoesivle, especially im a long record of a 
vigorously contested sane, %¢ segregate incidental argusent 
arising in sonmection with rulings made or orders entered 
wy the Uaeter, from the tee tineny proper, Mewever, there 
ie one ites included in the etatutery fee wllewed to the 
Mester, to cover stenogrephie expense, which, in our opine 
ion ie not proper, In his itemised atatement presented te 
the court, the Master certified thet o atenographer was 
necensariiy employed to take the oral tectimony, saounting 
to 4647 nwabered pages ani several lettered pages, “and 
the argusente bad before the taster mounting te G66 pages.* 
"9 meet wll of thin stenographie axpense, the Mester war 
allowed em amount computed at 15 oenta per folie, there 
being two and eneshalf Tolios te the page We underetand 
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from the reaord that the 066 pagee referred te, covered 
the arguaent of gounselbefore the aster which followed 
the cleming of the hearing of testimony. The statutory 
provision wherowy the aster ia allowed fees te cover 
stenographig expense, ia Limi ted we Suds OxpPenee as ie 
negensary for the taking ef the Law tdmony and while 

thie may be sonsiceres am inelucing euah incidental argue 
ment ae may ariee during tse pregrems of the bearing in 
eonneation with the teking of tho tentiueny, 14 done net 
ineluge any final argumente sade after the taking of 

the evidence haw bern donsluded, Therefore the item 
veferred to, should huve bern diestywed to tho extent of 
the portion covering the 466 pages referred to, auc unting 
to $324.75. Appelionts contend that the Master wae allowed 
» Like amount os» hie pernenal statutory Tees in conneation 
with this seae ites, The recora disgloses that he wae 
net only not allowed euch on amount vut further that he 
exprowsly excluded the 806 pages referred te, in the 
paragraph of his statement compriging the items going %© 
make wp hie sleds for his om statutory fece. 


; Fron a careful examination of the record, we are of 
the opinion that he error wus aommdtted By the trial seurt 
in the matter of aliewing the Maeter hie fers in this Gane, 
exeopt ae to the itex we have referred to, 


Complaint is alse made as to the papers filed by 
the Master, in that, in etating the accounts ef the trustee, 
it follows an audit of the trustee's books and agsounts which 
had been wade by expert acgountante, & eopy ef whieh was 
attached to the B41) ef reviver which had been Lilod. 
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@e are not aware ef any Ful@ which prevente « 
Waeter, in making hic report in « sase invelving «5 ageount» 
from incorgorating in it, ae the statewent of the account 
in controversy, such a statement ¢f that account es bas 
been wale up and eubsdtte) by expert accountants, provicing 
he believes frou ull the evidences he bos heard, thet the 
statement an se made up by the experts, is a just, true and 
aocurate statement, The case of Fitchburg Go. Ve COLSer. SURES. 
@ited ty appellants is ost in point om this question. There 
the report was written up and handcec to the Master by ootneel 
fer ene ef the litigants invelved. it sontainec certain 
esleulations and Ke was advised by etunsel that these had 
been sade by an expert accountant. The gourse of the 
Master was condeumed, met by rempon of his having adopted 
the figures ef expert ascountemts or their statesent of 
an account but becouse he bad subsdtted « report comteine 
ing findings, conelusions and recomendations in tne snes 
which were the arention ef ceunsel for one of the iitigantea 
duvelved. That ie act at 4)) the situation in the cage at 
ber. 


' During the courge of thie litigntion, orcers were 
entered on petition ef eertain of the appelionts directing 
the trustee te pay certuin acounte te lire. Lemon and the 
truatee appealed from the orders so entered. it was held 
that the orders were sot aopealable and the apreacis were 
dinaissed. Sasi, ¥, ole, 199 Ill. App. GC. In cone 
meetion with the sane orders and on further petition, the 
trustee wae ordered te show cause why Se should not be 
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atteuched for enteapt cf court for failing te comply with 
the orders referred te and an order wae later entered telhd ing 
him in contespt ef court and fining him fer such contesnpt 
ame also comuitting him to jail until tae orders were 
complied with or until he sheuld be releneed by duc process 
ef law. Im this connection the trustee filed « babeas sorpus 
petition and alec appealed frem the order Aolding bin in 
eentenpt of court and fining sim therefore in which appeal 

a deeision is this day being filed. Coate and soliciterts 
fees in these yarious proceedinge were allowed the trustes 
@r at least the general claim fer services rendered the 
trustee by hie counsel, includes serviern in sonnection with 
theee procesings, and presumebly the ellewance sande by the 
eourt te the trustee fer hie selicitor'rs fees, included these 
iteme, and thie is assigned as error, These preeeedings 
were incident te this entire litigation anc we see no reason 
why theese particular iteme should not have been taken inte 
eensideration with all the ether serviese rendered by ccune 
eel in fixing the omount of the feee te be allowed. These is 
mething in the reeord te indiante that the proceedings in 
question were taken by the trustee ty reason ef anything 
ether then his conviction that he was warranted in the posi« 
tion he lad taken ae to the subjectematter invelwed., There 
might well be some difference ef opinicn ac te the wiedom 

ef some of the steps he took anc seme that he did not take, 
but « reading ef the recerd eovering these matters is cone 
vincing, to the effect that whatever he did er did mot de, 
wae not the rewult ef any arbitrary, wnreasenable or enprice 
ious pesition on hie part but beenuse he felt, and the record 
sisclones, with sone reason, thet hie duty ee truster ree 
Quired hin to take the course he did and fer that reasen 
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and that alone,be pursued it. All these uattors aroue 
duping the progress of this Litigation om potitions filed 
by appellants or seme of them ond they ware not indtdated 
wy the trustee. 


¥ho oooasion for thewe petitions and the prousode 
inge that followed, was the fact that although the trustee 
had made cortain payments to the other Life tenants, he 
had not paid anytuing out of the income of the entate, 
to Myre, Leman, nor after her death, to her children, as 
directed by the temas of the will, It ie contended ly the 
appellants that this constituted a flagrant ect of mite 
conduct cn the part of the trustes and euch os should 
have yeuulted im the denial of the prayer of hic bill 
fer an approval of hin aceounte and to be veleased of 
the trust, but rather the granting of the prayer of their 
ereesebili that the trustec be reueved for aiesenduet, This 
gontontion of appellante io net referred te in any way by 
gounseh for appellee in the brief whdeh thay Aeve filed 
in thie court. So far os we have been able tw find from this 
very voluminous end intricate revord, the trustes made no 
payments out of the income of the axtate to gmy of the life 
tenants botweon the date of the death of the teetator's 
widow, (from which time, under theterms of the will, the 
Life tenante were t receive theingoue) and the date of 
the filing of the bill in this case, about two years Later. 
Up te that tine eertainly, the truster had made no dige 
crimination between the Life tenante as to distribution of 
income, The underlying caueen for thin litigution are difftie 
eult te state in a few words, Mr, Raetman and ix, Leann had 
been close personal friende for muny years, Er. Saotusn 
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wan ansed by the testater av executor and trustee in bis 


 WEll, at the suggestion, of “x. Lean whe drew the will, 
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anc the latter beaewe the attorney for the estate and was 
eonsulted as counel wy Mr. Bavtwan ee trustee when oecanion 
BLOG These gentlenen seem tO have worked tegether and 

See pears tad in tae auttere ingidont to the perforsaneas of the 
d@utiee of executor and trustee of thie eutate by ur. Baste 
Han, as two brother lawyers wheoee friendship both personally 
and professionally hed been ef long stemding, sheuld. Tome 
time in 19°38, however, (whieh it will be neted was before 
the arrival of the time ~ the dwath of the widew « when the 
life tonen te were entitled to the incoune of the evtate), 

My. Lounn tock exoeption t o position which ke alleged 

iy. Kantmean had taken with references to a matter not in 

any way eonneeted with this setate er with ite sanagesent, 
and begume very angry with him, Thie is vlearly shows 

by certain eetrespondenece appenring in the record, Frem 
that time om the Ldetoxy of thie entate, an dissloned by 

the reoord of thiw cane, woe Filled with a quetent and 

in west instances utterly umreavenable attitude on the part 
ef ir, Lowen representing hiv wife and children, which wae 
oe bitter ae it was unenlled fer, a8 a rewult of which the 
trustee sought relief wy requesting an aperenek af bis age 
eounts and an agveeent on the part of the parties in intere 
est that he be perudtited to resign and the trust administer 
eg by swe one elee, The other beneficiaries of the trust 
had at all times approved of the action ef the truntee and 
from time tc tie had apyreved his ascounte and were agrame 
able, under the cirouwmtonoos, thet he be permitted to ree 
ign ae trastee but Ur. Leman, representing the interents of 
Ris family, refaned te enter inte any euch arrangenont. Aft tar 
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all effeortae of the trustee te bring about euch astion without 
wenort to litigation, bud come te naught, he filed hia bili. 


Ae 6 those mattere the decree mitered by the 
Ghanoellor finde that after this litigation had been desned 
necetsary and waa begun, George S, Dole and Julie H. ole Nurlbut 
Objected te the truntes waking payments of ingome to Pranees 
B. Dole Leman becanee they arntended that the Litigation 
had been coused by her ami needlieusly protracted by her 
objections oni it further finds that eaic sontention wan Jurt 
and that thewithbolding ef wach payments te Yranves B, dole 
ioman wae net a breagh ef trust on the part of the truster 
and was justified. The degreo further finds that deorge 
S, bole and Julie 4%. Idle Rurlbut hed approved the acts 
ana accounts ef the trustees and tac gaused so expense oF 
Osta and that the Vesane had made groundless e¢bjeetiona and 
had Gconsioned conte; that up te Ooteber 29, 1916 payaonts 
te Are. Murlbut had amounted 40 017, 632e27 amu to George B, 
Dole, $17,806,006 wid that $5,000 hdg boon paid to Pranees 
%. Dole Loewen under an order of aourty; that certain cosets 
should be chorged te the roepeative intercete ef the Lewena 
and gertain Others to the trust estate end that inereaned 
cont of aduinivtration fer soliciter’s fea by ronson of 
the objections of the Lemwann, to the amount of $19,600, should 
be charged to their interests in seid estate. The chuwieoller 
further found that such costs of wait and inerensed moat of 
administration as were chargeable te the Lome luterente 
oheuld be paid firet, out of the sonay which would be paye 
able to Henry ¥. Leman, an executor, frances XN, Lowan Porkine 
ond Sheldon Gole Leman, ond sevond, out of the principal of 
the trust eetate, and that the aaount by which eald pringipal 
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wan thas reduoed, shtuld bo rentored by adding to principal, 
the ineome aceruing to Frances V. Leann Perkins and Sheldon 
Mole Leman and thet losses of ingowe Ww Julda He Dole Surlbut 
and George J, Dole, by reneon of reduction of principal, 
should ve wade geek te thea Trem income which sight becume 
due and payable to Prances UM. Lewun Perkine and Sheldon 

Dole Leann and 4t was further found that the $5,000 padd te 
Prances & Dole Leman under order of court, wae net due her, 
in the adjustuent of the equities ond that Menry 7. Leman, 
her exdsutor, should refund oadd $6,000 to the truptee and 
that a etoond order directing the truster to pax on additional 
eum of $5,000 to Prangea 5, Bole Lowan ond ane ther order dircote 
ing him to pay 02,500 to Heary ¥. Lewan, executor, (neither ef 
whieh nad ever berm eomplied with) were iuprevidently entered 
and should be wagated, The decree further found that the 
aogounta of the trustee ehould be approved, with two miner 
exesptions, ead that upon the appointment of a new trustee, 
ang upon the accounting of the complainant fres October 22, 
2918 tc the date of the delivery of the trust preperty and aasete 
tehhia sueeessor, the complainant should be relieved from his 
trust and dlecharged ant thet al) erwas billie should be dine 
miesod for want of equity. And the Gourt entered a decrorg 
accordingly, ami thorvein retained jurisdiction of the esause 
for the appointing of a new trurtes and fer the conviderme 
tion of the agaounting by the complainant to the dute of the 
delivery of the preperty and amests bolenging to the eatate 

te such new trustee. In our opinion the evidence wars such 

ae tO wuppert all the findings ef the decreas, 


at appears from different parte of the reoord that 
the reneon why there were no payweute ef income to the Life 
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tenants for some time following the death of the teatater's 
widow, wae the neeeseity of reserving from the ineons of the 
Wusiness of J, 4%. Bele & Sempsny, an Qmount sufficient in the 
diseretion of the trustec, te furnish neoeusary working eaplte 
al for tre vusinese. While the will provided that upon 

the death of the testator's wife the trustee was to pay the 
net annual income of the extate to the life tenants share and 
share alike, it alse requceted the continuing of the tense 
tator's bueineoe and altheagh the truetes wan net dirseted 
by the torme of the will te gontinue the business, it ie our 
opinion thet 248 gontinuance maxx kxmemxkxxSXKxRMREXK WAS 
fully warranted by tke facts an chown by the evidenes, in 
View of the terse of the will exprepeing the tectator's 
desire that it be continued “se leng ae in the opinien of 

ay said truetes, and of my wife, farah F, Lele, ami of my 
eon, George &, bole, or the survivor of them, it is deeund 
fer the bent interests of my truant eetate eo to do.” And 
further, the will provided that eo long as the business 

wa sonducted fori under the previsions of the will this 
period might properly extend inte the tlae whem the life 
tenento woul be entitled to the net annual income) the 
tructes was te rewerve!"from the ineous of my business * * & 
an amount sufficient, in the diserction of my oadd trumteey, 
te furnish tie neceavary werking gapital fer ecaid business, 
or for any other purpose in commection with onic business, 
which, im the opinion ef my enid trustee, ony be necessary,” 


It appeare fron the record that oo far as paynente 
ty the trustes te George S. Bole are soncerned, they did net 
reduce the amount of money in the hands of the truatee or of 
J. H. Dole & Company, no he, the suid George %. Bole, had 
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ageigned Bis interect in hie father's qetate te the company 
ty reason of hie indebtedness te the sampany and such paynents 
ae the truetec's acepunte shew were mace to George 5. Dele, 
were merely debite on tne books of the mOmpany agaimet it, 
ami eredits sggbwt the indebteiners of George 5. Dole. These 
trangasticns therefore, invelved me withdrawal of funds from 
the eetete or the tusiness of J, 5. Sole & Gempany. It Sure 
ther apvears from the reesrd that Bre. Murlout eae in poor 
henlth and without imeame ether than from this estate and 

fer that reagen the payments thet went to her, were sade. 


it ie our eonchusion frea the resord that a reaseme 
able couree cf scenduet on the pert ef the Lenens would have 
aveided all this Litigation anc that in view ef the feet that, 
on the contrary, the course they did pereve was ¢comsioning 
very great expense, which might beve te be met by the 
estate in the firet instance but #hich might ultinately be 
charges against their interest in the estete, the trustee 
was justified in withholding payments to sre. Lesan, anc 
the Shancellor was act in error in entering the decree rte 
quiring the return ef the money that head been paic te Ber 
and charging the ineresse costes and «xpenese agninst the 
Leman interests in the estate, 


Agein it may be esid that the trustee shoulé havea 
pale the cther awtunts when the ssurt entered G@rders directte 
ing him to de sc, wat ae we View the insues involved in thie 
ease, they do mot include that question, The decree satered, 

after & full hearing on the merits invelved, amd a considerne 
- tden by the Chanceller, of the actor's findings anc rece 
““nendations, finds that in view of ali the facts in evicence, 
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the position thet the trustee tock t the effeet that paye 
mente to “rs. Lewan ani to ber husband, as executer, should 
be withheld pending the cutesme ef the litigation she and her 
fuaily had oconsioned and were prolenging, was warranted 

ang that the order in question should not have been entered. 


in cur opinion this wee set errer. 


it°ia further costendec by appellants that the 
aeeounte of the truatee were improper and should not heave 
been appreved inagmuecs as He did not keep Liv bOGke Gr make 
his accounte with annual reste. As te thie sentention alse, 
the brief of appeliece filed in this court, is silent. in 
eur opinien thiz sould set properly be required in euch 
am éstatesas the one involved here, by rensen ef the fact, 
that the bread powere containec in the will, lg which the 
testator euthorized hia trustee to mske puch reservations 
from income fer use in the sonducting ¢f Kis buviness as 
he might teink neceseary, aecunted t© « granting ef authore 
ity te withdrew inesas and senvert it iate principal, in 
the trustee's diseretion amd as Ke sight deem the beat ine 
tereuts of the estate and of the business Gemandec, ‘The 
provisions ¢f thie will were very bread and the diseretion 
gives the trustee: wae extensive anc hie actions as trustee 
must be peesed upon in the light of theee provisions. It 
ie in thie respect that many of the authorities sited ty 
appeliants are act in point, fer the facts ani the provisions 
eof the will involved in the cage at bar, are such as were 
mot present in the sases cited sor were the facts invelwed 
in these casee analogous to theeewe find bere. 


Appellants have assignec one bundred and forty 
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errere in this court, buat less than fifty are covered in their 
brief ond seme of those are set included in thelr argusent 

of the case. Some of thea have to do with questions ef evie 
Genee but it would serve mo purgese to coomemt em then dere, 
and the oune is true of cevernl ether amattere te which epoelle 
ante hove specifically ealled/our attention. 24 want net 

be understced that we bave act examined or considered then 
because thay are not expressly scumented upon in this opine 
ion. 


The record presente no errer whieh weuld warrant 
®& revereal of the decree entered by the Cheneelier, The 
Master in Chancery to whem thie cause wum referred, will 
reepay tc the clerk of the Cireuit Sourt ef Cesk county, 
for Sidney ©. Mastman, an trustee, the sacunt baproperly 
allowes his, as above set forth, mamely 3524.75, and the 
elevk of said court wili pay over enid swe of moncy to the 
eaid Sidney ©. Sastean ac trusice. (Basch ¥. Huoch, 275 1. 
261, 276) Ae so mod’fied the decrne of the Cireuit court, 
for the reasons we bave etated, ic affirmed, 


BACKER RODIFIED AMD APPIRMED, 
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131.A. 684 


APPEAL YReH 
SUPERIOR SCURT, 
eeck ccunTY. 





MR. GUSTIC’ TiMSOR delivered the opginien of 
the court. 


This is an agpeal by the defendant, A. Hoe & 
Gempany, from a judgeaent for the plaintiff in the sum of 
$3,750.00 in an ectien of trover in which the plaintiff 
alleged a wrongful conversion of « printing presse, by 
the defendant, and suught te recover the value thereof, 


Yhe Yorkers’ Publishing Society owned anc used 
the press in question, which we shall refer te as the 
Gbeerver press. The society executed tue chettel aertgages 
eovering thie prese, *tegether with all ether machinery and 
personnal equipment said society say hereafter acquire,” 
in beth of which Marcus Hiteh, the plaintiff herein wae 
trustee. Goth mortgages were duly recorded and thereafter 
the defendant A. Hoe & company, without eny actual xnewle 
edge of these mertgages, sold the seciety a larger and core 
Valuable press, which we shall refer te ae the Hee press 
and in payment received $500.0 in cash, and notes fer $4,506, 
secured by a purchase money chattel mortgage rumning te one 
Frederick &. Blackall, which was duly recerded, ond the 
prear at a valuation of 92,506, making the tetal 
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coneideration for the Nee prees, $7,500. Pursuant te thie 
transaction the Chserver prese was reseved from the prenices 
ef the society in leptenber, 1912 and after being delivered te 
the defendant F.0.38. Ghicsge, wae shipped te New York, About 
® week prior to December 1, 1912, the plaintiff, trustee under 
the two chattel sortgages cevering the Observer press, became 
aware of what bad taken glace, and on November 30, 1912 he 
teok ponsessien of the offices and plant ef the Publishing 
Seciety, with all ite preperty, including the Hoe press which 
bad been installed. About thie time the Publishing Geciety 
went into bankruptey ond the Central Trust Company was ap= 
peinted trustee in bankruptey hy the United Otates District 
Seurt and took ponsensicn ef all the property ef the bankrupt 
on Decenber 5, 1912. A fou anys later Prederick 4. Blackail 
filed a petition in the United Stater District Court in the . 
bankraptey proceedings setting up hic interest in the Hoe 
press, unier the provisions ef hin purchase neney thattel 
mortgage end praying that hie righte and lien misht be pree 
eerved and satisfied. Pursuant te that petitien, an order 
was entered by the United States District court finding that 
the lien ef the petitioner, wme « first lien en the Hoe presse . 
and on April &, 1925, it wae sold at public enle and bid in 
by the defendant at the purchase price. m the dny before 
this sale the plaintiff sade = written dewand on the defende 
ont for the return ef the Observer press. 


The trial eourt found that the two chattel sorte 
gnges firet referred to, were a welid lien upon the Observer 
press and that insemuch as defendant had wrengfully converted 
and appropriated it, plaintiff was entitled to recever its 
Value, which the court found to be $3,000, the balanse of the 
judgment for interest on thet amount. 
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. in eontending that the judgment appealed from 
is erroneous and should be reversed, the defendant salleces 
that « chattel wortgegor in posvesnion, may substitute other 
articles for those covered hy the mortgage previded he dees 
not depreciate the value of the security and that the articles 
ee dirplaced by the new ones, may be disposed ef wy the merte 
gager «2 his own property, unaffected by the aortgege. it 
is further contended that the lien of euch « mortgage ettacher 
te the new articles se substituted, especinily where the 
mortgagee tukee poerexcion before the righte ef third parties 
intervene and that the sertgager heaving substituted the mere 
Valuable Noe press fer the Chaerver prees and the sortgagee 
having ratified thet exchange by taking poxrsession en Hoven. 
ber 30, 1912, the letter relensed his lien on the Cheerver 
press and the mertgager had the right te dispose of it free 
of the lien and further that the aertgages heaving failed 
te press hie lien sequired om the new “Noe preen and peraitted 
the United States District Ceurt without ebjecticn on his 
part, te find that Hlacksli’s lien ee a first Lien on that 
press, he is bound by that finding ond eannet now eerert his 
lien on the Cheerver prees, It is further contended that 
the sartgagee pleintiff, having consented to the subetitue 
tion of the presses by taking possession on Nowenmber 30, 1912, 
he wae bound te pursue Rie lien on the new Hee press and attend 
the wale thereof and bid it in, in order te protect hie lien 
thereon which hed attached te that preeas in liew of the Coeere 
ver press, and that plaintiff eas guilty of laches in net dee 


manding posececion of the Cheerver prees as soon at he learned 
of ite removal inetead of ever four menths «afterward and in not 
easerting hie right to n lien upon the Noe prens, upon taking 
possession and continuously thereafter. 
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We do not agree with these eontentions. Where there 
is a substitution of cther property in place of thet severtbed 
in the mortgage. by agremuent of ihe mortcager and mertongee, 
the mortgage *i}) be a lien upon the substituted property as 
between the parties and aleo ae agninst third parties, wheré 
the tether have notice of the agreement or where the mortgagee 
takeoa the substituted property into sctual ponsession before 
the rigchte of such third parties intervene, Jones on Thattel 
Mertgages, Sth Wd. Art. Tl, 154. Hhimey vo. Phelpe, § Lil. 455; 
Bell v, Shrieve, 14 ill. 462, 464, 


But the substitution cf the “oe presse fer the 
Observer press in the ense at bar wae without the knowledge 
ef the plaintiff or the mortgageen uncer the originel chattel 
mortgeges ond such substitution wasn never sonmented to by 
either plaintiff or the sertgsgees. The plaintiff cannct be 
considered az Raving contented te the subetitation when he 
tesck porsertion of sll the sertgagor's progerty on Hevenber 
se, 1912, after he bad learned of the substitution, By 
making such « substitution, without the knowledge er consent 
of the mortgagees, the mertgager could net in any way interfere 
with the lien ef the mortgegees on the Observer prese. That 
lien continued to be perfectly valid, neotwithetanding the ube 
etitution. The defendant bad a good first lien en the Hee 
prees at all times by virtue of their purchase money chattel 
mortgage which was duly acknowledged before the Clerk ef the 
Municipal Seurt ef Chicago and duly entered by him on Septe 
euber 30, 1912. 


The plaintiff trustee under the original chattel 
mortgage, acted with entire consieteney and wholly within 
his rights in relying upon the lien he had under hie chattel 


+ eT Pee 



























nts aan oe ee sie 
esheets ee Ab ees oh eee ae a x 
AUIMB ERE LOI a 28 SSE BE ae 
oy | ee ee 
; dreaie xottaey Weds sentage 8 0 Bpsacbeitsc 
Searetes <i) mses 0 tonnes oud 20 setter 
Rola’ weleesanog Lautos vink yr ‘ eer 
Mestad 4a cone . Serer PS SO metre a 
#2 NE 6 wma ata ps au lp gti 


sri? Sot every oat oie ve etn i ta 
spin Scerk wis rumteen aoe tat Fi wins 1 . 
iattorio Lantylis sa2 soteus ‘eaegapsriit Wa vid Tesi 
UE RE betmmenas seven aor Ho2tws Linden cite Bir ee 
ad sounng Wikbatady ony Aeapahdton alt ro 8 tq oe 
bei penete eakeus RRs ot? as LoemoReD patra be 7 o> 
Rate ne YrreyeT a tteRays TOK Set ike te ela ‘ 
a sancoubtandon sat Ye beenaot bat nite EEE 
sNoenss TB RAORiWont get Semitlw ,wehretitadee « cbale 
epeluetel yee yaw RE Yor bfncs soRRkeyek ont® cHeonps ron é‘. 
tact -atrey TevEsSe? 8:0) 0 oepmyt tom ad MO MME ait | ' 
edun a2t pelbnadet2 heten bi Tuw (Sdestrey ed oh 
ci wis Ao medi Gaxk? So0p a bas Paniawweh oeT ut 
de? 2 a;% ahaa snastoway ied? Ye eusety yf sents ee 
es te axe ode ovctad aeyo oiwenida <cuihasndiac aaa 
mies co EG ered ivi mer ave dad Yo iio” Lagat eat 





—- 


bi shat ey) Sree eet 


fossnin feinty irs 982 yodeus wotaerte wisatate sat Sah ee 
aivid be ¢ikede brs wosdadanoe petem rte beten sagggtuans 


Intiac ob <mbaw dent at noiks Baa i Rar Mat 











oie 


mertgages, em the Cbeerver presse and he wae under ne obligne 
tien te pursue er attempt te pursue any slieged Lien on the 
Hoe prees whether pricr er subsequent te the defendant's 
lien on that sprees. Yor war the slaintiff guilty ef laches 
in met making a demand fer the Chaerver press until he 

did as above pet forth. 


Even under defeniantts theery, the plaintiff ehould 
resover, For the substituted Hoe press greatly decreased the 
property in the mortgagor's possearicn and déd not increase 
it, for all thet the mortgager had after the substitution, 
wae the equity im the Nee press which the evidence shows was, 
sonsiderably less than the value of the Cbrerver presse. 


The enly other point urged is thet the judgment is 
excercive. The evidence as te the value of the Cheerver prees 
wae conflicting. it would serve no ourpose te refer te it 
in detail here, Ye have examined it with eare and our cone 
Slusion ic that it fully warrants the finding of the court 
that it wae of the value of $3,000. 


For the reasons stated we find ne srror in the 
Fecerd and therefore the judgaent of the Superior Ceurt is 
affirmed, 


APFIRES SD. 
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APeRAL FACS 
SUPRALCH COURT, 
Sock souNTT. 


BA, FURTICE TRGUGET delivered the epinion ef 


the court. 
, 


This ic an appeal by the defencant, Serthe 4. 
NeCarthy from a deerece fer eomplainant in « suit fer partie 
tion. ne Denies Rolearthy died intertate om Septenber 1, 
19¢7, lenving surviving hin kia widow, Largeret A. NeCarthy 
and six children, three some and three daughters. The 
three surviving sone were Jerome J,, Joba ond Charles, 


derome J. Nelarthy was married, bis wife being Serthe i. 


Meterthy, the apgellent herein. On Septesber 16, 1911, 
Jeroue J. MeCarthy died testate. The appellant Yertha 
i, Botarthy wae bie scle beneficiary. 


There vere several perecle of resi wtate ime 


@iuded in the estate of benise HeCarthy, two ef which were 






originally the subjects ¢f thie sult for partitien. Fe 
shall refer ito them ae the Selsent avenue property and the 
Glark street property. While thepe proceedings were pending 
the parties herete adjuatec their respective interests in 
the Belmont aveaue property ond it was eliminated from the 


@ase and is not now invelved. 
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tm Beceaber 23, 1910, Jereme J, MoeGerthy and his 
wife Bertha executed their trust ceed te the Chicace Title 
& Trust Company, trustee, convaying their interest in the 
Belmont avenue preperty, te secure payment of their pronige 
eery nete fer $65¢. 


@n Jeomary 13, 1915, Bertha #, Hecmrthy (thee « 
wides) exeouted her trust deed te Tilliam 5. Heffernmm, truse 
tee, sonveying the Slark street property, te secure her note 
for 32,506. ; 


Om Wares 23, 19134, Johan Sedarthy, one of the survive 
dug sone of Denis MeCarthy, deceased, filed thie bill fer 
partition, muking parties defendant, Sis acther, hie sistere 
imlaw, Berths H. Helarthy, the appeliant, and the other 
tenants in somaon, his sisters and Kis brether Tharlese, alse 
the chicage Title & Trust Company, o2 trustee unter the trust 
éeed firet above referred te and the unknewa ewnere ond helders 
of the nete eeocured by that truet éeed, and fillie= ©, Mefferan, 
as truetee, under the trust deed last aveve referred te and 
the unkwown cunére and holders ef the ncte secured by that 
truet deed, ami ales errtain other formal parties. 


On March 27, 1914, the suxsenns which was issued in 
thie case, waa cerved on the defendant “hiecage Title & Trust 
Company and ae the ether defendants it wae later returned 
"not found*. 


Ga the same day, March 27, 1914, Bertha Hi. UoCartyy, 
executed another trust deed te “lillies 5. Hefferen at trustee, 
gonveying the Clark street preperty, t¢ secure her prowiscory 
mote for $500 and this deed was recorded on April 3, 19134. 


On May 7, 1914 an alias suscone wos issued, and this 
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was served on Wilian s, fefferas om Woy &, 19]4 ari on 
appellant om imy 23, 1914, 


On June 80, 1914, Willies 5, Heffersn filed his 
ehewer in which Ke cet wp thet he wae ast only trustee 
under the truest deed given te secure the 92,500 nete but 
ais¢ under the later trust deed given ic secure the $500 
note, and hie enever deseribed the iatter nete fully. 


On June 6, 1914, Berths H. Usterthy filed her 
enewer, The complainant filed exceptions to this enewer, 
which were suctained and che later filed her aseried ange 
wer, admitting varieun of the allegations of the semplaine 
anmt’s bill but denying the allegation that ne persons other 
than the pertice complainant ond defendant have any walid right, 
title, interest or claim in and to the preuiees in question. 


After the apse wae at iseve, it wan referred to 
& Hester where gertein hearings were had, After the complains 
ant hed closed his preefs, Zillion &, Hefferan was subetiq 
tuted as sclicitor for appelicnt. 


On Septeaber £2, 1914, Charles Hecerthy filed a 
bill t6 contest the will ef Jerome J. MeCarthy making hie 
mother and hie brothers end sieters as well as Bertha i. 
BeCarthy, the widew ef Jerome J, Moterthy, partice defendant, 
which gause was pending when the deoree here appenied from 
wae entered, 


Among Other things, the HZaeter found teat the ccurt 
had juriedictien of the parties and the subjectesntter involved 
and toast the complainant bed preperly ret ferth the rights and 
interests of ali the parties in hie bili of complaint and that 
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no good er substantial defense had been interposed by appelle 


emt er any other defencant and that the uevel, customary end 
reasonable soliciter's fee fer the work performed and to be 
‘performed by complainant's seliciter wae £5,000 and that the 


Same should be taxed ae coste and allowed t© couplainant as and 


for hie soliciterte fren. ile further found the defendant 


Bertha 3, HoGerthy had never claimed ony ‘right, title or intere 
est in the property involved, different frou that set forth 

by complainent amd that she effered me defense herein exeept 
in the matter of the allowanese of seliciter's fees and thet 
ehe hed offered ne objection te the adaineion of any of the 
testimony offered by complainant as to seliciter’s fees, which 
Was the only testimeny sumittiead on that subject. 


The objections and exceptions filed te the Master's 
report were overruled and 2 decree was entered, wherein the 
eourt found the respective interests ef the parties, decreed 
a partition as prayed by somplainent, and appointed three 
Commissioners to go upon the sreperty in quertion and sake 
partition, end the deoree provided that if the camiscsioners 
found that a division ef the premises eould net be made without 
manifest prejudice to the parties in interest, they sheuld 
WYalue the property and make a report to the court. 


In contending that the decree herein should be 
reversed, it is first urged that the Legai neléers and owners 
ef the $500 mote secured by the second trust deed executed by 
Bertha 4H. Hotarthy, widew, were preper emi neceesary partice 
te these proceedings and that it wea error te enter any dee 
eree until they hed bean ande parties, 


Thic eeuse did not beceme lis pendens as to Bertha 
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H. HeGarthy until Say 25, 1914, the date of the service of 
Summons on her. Grané vy. Bennett, $6 111. 513; Meliors y. 
rum, 125 111. 247; The Erankbin Sevings Bonk ye Inyler, 131 
tll. 376; Abhizon vy. Srake, 145 Dil. Soo, 516; Nennett on the 
haviet Lis Pendens, Sec, 53, 62. But this question ic net 
eentrelling here. 


im hie anewer, the defendant Hefferan sete up that 
he ie trustee under thie trust deed and he prays that in any 
d@eoree which is entered in this cmuse, the rights of the legal 
holder anc owner of this #500 mote Shall be preserved and proe 
tected. At one of the hearings before the Naster, this defende 
ant eppeared ae a witness and produced this trust deec snd the 
$506 note and introduced thes in evidence and they wore duly 
Feoeived in evidence, while he vae testifying. The decree, 
later entered by the trialsourt, finde that Bertha 5. Hovarthy 
had am undivides onsesixth interest in the property in quese 
tien and that her interest is subject to the lien ef this 
truet deed and that her right and interest in and te the 
preaisces shell be made subject to any swi of money due under 
eaid trust deed and the $500 note secured therehy andi in case 
of «= division of sald property, the lien of thie trust deed 
Shall be attached te the interest of Bertha H. NeCarthy only, 
amd in case of the sale of said premises, the amount due 
under enic trust deed and the note secured thereby shall be 
éeducted from the distributive share of the said Sertha H. 
Recartlye 


With the filing ef the anewer of the defendant 
Hefferan anc the saking of the proof referred te, in this 
record, the owner or cwners of thie 8506 nete can hardly 
be xgaid to be “unknown” , ae they are referred te by appellant. 
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If the cefendant Seffernn is net hiawelf the owner of thie 
note, an inference which would not be unwarranted by the 
proof of his poreesuion of it, withou$ explanstion,=- he 

at leaet is shown by the reeord to be the duly sutherized 
egent of she owner, with poepeesion ef the mote for the 
purpese e@f being fully protected sc far ae this ease is 
eoncerned, which gurpese has been accompliched as shown by 
the previsions of the deeree referreé to above. Under thie 
@tate of facts, the rights ef the owners ef thie note are 
fuliy adjudicated, ae well ae pretected, by thie decree 
and the appeliact Berths 4. NeCarthy bane ne cause to cone 
Plain beesuce publication wae net uade as against alleged 
*unknewn cunere” of thie nete after she was served with 
 tumaene. it became usnnecorsary to take any eteps te bring 
the owners of this »ote inte this ceee beesuse they cane in, 
through the filing ef the apeearancs and anwewer of the dee 
femient Hefferan, ar shown by Sis testimony which we have 
referred to. 


Appeliant further contends that it wae errer to 
enter any decree fixing the rights of the parties, er fer 
partition, until the bill filed by Charles Kelartiy to 
sontest the will of Jereme J, ReCarthy hag been disposed of, 


in one of the exceptions te the Zenter's report, 

which wae cverruled by the decres afterwariia entered, appelle 
ant contended that the “aster hed erred in finding that ehe 
was tre oener of an uncivided oweesixth of the premises in 
quertion subject to certein itene, the alleged errer lying 
in the fact thet the Kneter had failed to inelude in such 
 dtems, the right of Charles ¢edurthy, one of the heirs at 

‘= of Jerome J. MeCarthy, to appear within one year after 
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the removal of bin disability of infanay, and by « bill 

in chancery, centest the will of the enid Jerome J, Wecarthy. 
We do not agree with these csontentiong# as te the Litigation 
instituted by Charles MoTarthy to sentest the wili ef hie 
brother, appellant's husband. ‘The existence ef that litie 
gation had nothing whatever to de with the interest of appelle 
ant in the property in question, «o far as this case is cone 
oerned. 


Appeliant's finsl sentention har te do with the 
Sliowanee ef complainant's solieiters fees, hile the case 
wae being heard sefore the Kater, the semplainant intredue 
eed evidence se to scliciter's feer, without ehjection on 
the part of appellant. Under the decisions of our Supreme 
Geurt the subaissien of testimony on that eabject befere 
there head teen any decree for partition or adjudication of 
the rights of the parties, waa premature. Jynes ¥. Jennings, 
 * 262 T1l, 269. 


Although all exeeptions filed by the appellant 
te the Baster’s report, ineluding theee on the mubject of 
the complainant's scliciters fees, were overruled, we de not 
consider this tuech errer an calis fer a reveresl ef the dee 
eree, inasmuch as it is silent on this subject. The decrees 
texes no fece and allews neme but it in properly confined 
to an sdjudicatiesn of the righte of the reepeetive parties te 
the promises Ought te be partitioned snc decreen a partition 
a8 already deseribed. Yhie question of the allowence of fres 
is therefore not before us. 


Presumably after the somesinnioners named in the 
gecres have made the partition therein preseribed or submitted 
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the report cantesplated and directed by the terme of the 
decree, the trial court will direct such further proceedings 
in the cease, as are prescribed by law and as may Bo equity 
mae to all the interested parties. 


For the renuone stated the dgeree of the Superior 
Gourt ise affirmed. 


APPisS#ZED. 
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b131.A. 685 


PBAL YROM | 
HUNICIVAL COURT 


Appellee, 


OF CHICAGO. 


Appellant. # 


' BR. FUUTKC at BCG ON delivered the opinion of 


the oourt. 


fhip was an action in whieh the plaintiff 
Alfred Melson, seught to resever from the defendant, 
Henry l.. Newhouse, for leber and materials furniened 
im building a fire wull, laying coping and filling or 
vrieking up certain window openings, upon the prouiser 
owned by the defendant. The latter hes appenied from a 
judguent for the plaintiff for the sum ef $1560, 06. 


It is urged that the ‘sudgnent ghould be reversed 
by reason of the fact that the finding of the trial court, 
a jury peing waived, ie agninet the manifest weigst ef the 
evidence, and that the plaintiff's testimony ae to the axd ne 
tenes of a contract between the partivn, being unsupported 
by any other evidenes and flatly gontradieted by the defende 
ant and another witness, the parties being equally credible, 
the plaintiff cannot be considered te have furnished thmt 
quantum of affirmative proef which the law requires to tute 
tuin « judguent. 

The plaintiff wee = meron contractor, whe had done 
eonsidcrable work frou time to time in connection with buiide 
ag mae. the defendunt was the architect. The evidende 
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was flatly oontradictery. It was the contention of the plaine 
tiff that he had dome the work in queg@tion st the defendant's 
Fequest, and without any sgreeuent having been mide as to the 
@mount to be paid for it. Seme time after the work was fine 
aehed, the plaistiff gent the d-fendent a bill fer what he 
elaisec was the actunl sort of the material and isher furnished 
and he tentified that he did not include any prefit in his 
charge wy reason of the fact that be got someid-rable work 
from the defefdant as an arehitest. m the ether Band it was 
the defendant! s eentention that «hen he aeked the plsintirfr 
if he sould de some work for him, the latter stated tat he 
eould ond that after the nature of the work bead been explaine 
ed te the plaintiff the latter steted, that innemuch as it 
Was a2 smmil joe «and he *ed some old brick which he had te 
hawl away snyhow, «hich he could ure in the job, “he would 

do it for se without cont." A young women employed in the 
defendant's offier gave teatimeny correvoreting the defends 
ant. Asong other things whe tertified that after they tmd 
yeestved the pleintiff'e bili, the Latter scalied at the dee 
fendent's effies upon request, and upen that cecuscion “ur. 
Hewheuse teld Nelaen that the bill exe out of all reason, 

amd effered him $106 which he thought war « feir and just 
charge.* in testifying abeut thie gonversation the defends 
ant eteted that he Kad asked the plaintiff hew it came that 
he Rad went in @ bill for the work, after Ke bad agreed te 

ao the work fer nothing, whereupon the glaintiff replied 

that he had act intendec te cend a bili but that innemuch 

as he Kad not reeccived any work out of the defendant's office 
for some time, and ne had lest seney in «a bank failure and wee 
hard up, He hddcencluded te send in « bili. in reply te thie 
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the defendant testifies that me wnid, "Well, let me eee what 
you have dena; thie bill loeks awny out of renson, * * * if 

 * you were bidding on thie job you would be entitled te about 
§lico*** I am willing te pay you what it is reasonably 
worth af i pay you enything at gli.* In retuttel the plaine 
tiff denied thie conversation. 


This reeord deer not present a once in which 
the pleintiff in witheut any serreboration and ia flatly con- 
tradicted by the defendant whe ia eerrovernted. Ye find 
some texntiaony in the record which war presented by the 
defendant which, in our opinion, tends te correborate the 
pinintiff, In thie state of the reeord, we oan not say 
that the finding of the trial oourt im against the oanle 
feet weight of the evidence, 


It apsenra from the record that after the cenclusion 
ef the testimony the triel court made some rewark te the efe 
feet tant he would *equalise the amounts on these various | 
figures." The defendant contends that such » seurse on the 
part of the trial court, depriveé him of «a feir trial as the ‘ 
court had no right to simply otrike an average of the rene 
peotive dleime of the parties, and that the Judgment eo are 
Fived at, 40 unoupported by any judicial determination of 
the facts. The defendant admite that in many onsen it is 
undoubtedly proper and fair to reconcile differences ina 
figures besed upon epinion, Im the case at bar the defends 
ant hed introduced witnesses who had made the ectunl meanuree 


mente of the work done andthus somputed the aswunt of matere 
ial furnished and the time nesearary to de the work, and they 
eteated that te buiid the wall of eeaond hond brick would 
gout about $11.00 or 912.06 « thousand, the vrick seating 
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: mbout $3.06 « thounand andthe labor would cost about §6, 006 
or $9.06 » thousand. Of courne such testimony invelved the 


opinion of the witnees, ond there was other testimony ube 
mitted by the plaintiff, both ae te the vost of the matere 
dal and the labor, and as to whet «a fair and reneonmble 


‘price would be for deing thin work ot the time it wae done. 
We are of the opinion that it was quite preper fer the trial 


eourt to endeavor te resonedle the differences ae submitted 
by the varicus witnesses, o11 of which invelved in some 
manner their opiniens, and we preswae that the statement 
of the trial court wee equivalent te a statement that that 
war what he propceed te do and whet he did do. 


For the rensone stated the judgment of the Huniecipal 
Seurt is affirmed, 


AFPIAMT Ie 





ae 
eee 


na 


le ee al 
Lea. Wha i 

ae ae et 

Ves _ Pas 


Ree 






Bw ets Ray eS A 
> Sekt diode dow Bivod seadt sbet ibe’ 
Pf mate weviacns ‘yrantenc? sown sxviea WO pects 


> ee. 
wie 


ros. ere 
a2 = ~ 


= > o2 


\ 
a 














lis ude wicked tabi cided tall eibiedl a a 
Frcsenttohendat eres vm r 
elitnawsaen sue wa? s Sorin ob tm Ben uOdee ost 
ant tar ti ie oo os ! 
se sw con ating ew sao 
fate aan 8 rman TRA is, oLhAm NNN Oh fe 
is at heh Serle at seniiW avekeae 
Semaine ters 






a. ‘ ay ie 


“etried ike 
pe oar) sds 
Lotta PORN, 

+ oh ll abn: obhgat Lgsaat 
-bty | ra sm A 









174 = 24095 


2151.4. 685 


BRIGGS 1 OMe a 
corporation, 
\ Appellant, 


me 


ERIE IRON & ST 
@ corporation, 


Appeal from 


Municipal Court 


, COMPANY J 






Ag allee 


) 
) 
) 
: ‘ of Chicago. 


wa. SRUSIDING JUSTICE MeDONALD 
DELIVERED THE OPINION OF THE COURT. 

Plaintiff (appellant), brought an action against 
defendant, the Erie Iron & Steel Company, for $1,035.64 as 
the balance due for material delivered to the defendant 
under a certain written centract. Vefendant filed a claim 
of set-off for $431.10 thereto, whereupon tne court entered 
judgment for plaintiff in the sum of $604.54, the undisputed 
balance, and issues were joined on the set-off. At the 
Close of ali the evidence, the court found for the defendant 
on its said claim of set-off, and from the judgment entered 
thereon plaintiff hes prosecuted this appeal. 

By the terms of the said contract, plaintiiT 
agreed to ship, pursuant to defendant's orders, 3°0O tons 
of certain turnings, at e price of $9.75 per gross ton, 
for which payment was to be made, 75% cash on delivery, 
the balance to be paid upon receipt of returns by defendant 
from the purchaser. 

The evidence shows that plaintiff shipped 
approximately 215 tms of the said turnings under the 
aforesaid agreement, veveral carloads of which were rejected 


by one of defendant's customers because they were not 
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adaptable for use in a certain type of blast furnace. This 
gave rise to an extended controversy between defendant and 
Plaintiff respecting the quality and kind of turnings specified 
in the agreemmt, which culminated in the refusal of plaintiff 
to make further shipments. After a short lull in the 
controversy, during which time the price of turnings advanced 
defendant wrote plaintiff demanding shipment of the remainder 
of the turnings due under the said agreement, to which plaintiff 
 peplied that it had canceled the said agreement because of the 
difficulty it had experienced in inducing defendant to accept 
turnings shipped in accordance therewith, and requested payment 
of the balance due it on shipments made, amounting to upwards 
of $1,000.00. Thereupon defendant telegraphed plaintiff 
demanding fulfiblment of the agreement and stating that payment 
of said balance would be withheld pending further deliveries. 

No further shipments were made by plaintiff, and 
because of this fact defendant refused to pay the balance 
due on the shipments already received, despite the admitted 
fact that it had received full returns from the purchasers, 

The sole question here presented for determination 
is whether or not defendant was entitled to a set-off for 
damages alleged to have been sustained because of plaintiff's 
refusal to make the remaining shipments under the aforesaid 
agreement 

While it is well settled that where a breach of 
contract has been ccmmitted the innocent party may elect 
to keep the contract alive for the benefit of both parties, 
yet it is equally well established that in doing so he must 
either perform or be at all times ready and willing to 


perform his part thereof. L. 5S. & M. S. Ry. Co. v. Richards, 
152 Ill. 59. 
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It will be seen from the foregoing, thet.after plain- 
tiff had notified defendant of its intention to discontinue 
shipments of turnings, defendant demanded that the contract be 
fulfilled, but refused to pay plaintiff the balance due on 
shipments already received. There can be no doubt that defendant 
thereby elected to keep the contract alive; and having so 
elected, it was necessary for defendant to perform its part of 
the agreement by paying the balance due on shipments already 
received, which was over-due under the terms of the said agree- 
ment, or if it wished to make payment by setting off such 
amount against any damages resulting from plaintiff's refusal 
to make further shipments, it was incumbent upon defendant 
to make a distinct offer so to do. Having failed to do either, 
defendant is not entitled to damages. Harber Bros. Co. v. 
Moffatt Cycle Co., 151 Ill. 84; Chicago Washed Coal Co. v. 
Whitsett et al., 278 Ill. 623. 

It follcws, therefore, that the trial court erred in 
allowing defendant's said claim of set-off. 

Accordingly the judgment will be reversed and judgment 
entered here for plaintiff in the sum of $465.17, this being 
the amount of the said set-off plus interest at ihe rate of 
five per cent (5%) to the date of the filing of this opinion. 

REVERSED AND JUDGMENT HERE. 
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i. LURYA L 
a corporat f 
Agpellant, Appeal from 
, Circuit Court, 
VB. 
Kroner Pog Cook County. 
BERTHA i. BQSH 


UR. PRESIDING JUSTICE McDONALD 
DELIVERED THE GPINION OF THY COURT. 

This is an appeal by the complainant, the I. Lurya 
Lumber Company, from an order dismissing for want of equity 
its bill seeking to establish @ mechanic's lien. 

It appears that one Henry W. Pfaff wae the beneficial 
owner of the real estate here in question, the legal title to 
which was in one Bertha M. Koehn, his sister-in-law; that on 
October 18, 1915, he sold said property to George Kindel and 
Theresa Kindel, his wife, and conveyed title by means of a 
warrenty deed duly executed by the said Bertha M. Koehn, which 
was filed of record October 26, 1915; that on the date of sale 
(October 18, 1915) the said George and Theresa Kindel entered 
into a contract with the said Pfaff, by the terms of which 
the latter agreed to construct o building on said premises for 
the sum of $27,500.00; that on November 8, 1915, the said 
Praff executed a sub-contract with one Lipavsky, whereby the 
latter agreed to do all the carpenter work required in the 
construction of ssid building, for the sum of $7,580.00; that 
im connection with said sub-contract, the said Lipavsky ordered 
lumber of complainant which was duly delivered and used in 
the construction of said building. 

After the execution of the principal contract 
referred to and during the progress of the work, difficulties 


arene with respect to the payment of moneys due the various 
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contractors and materialemen, and to relieve the situstion 

certain conveyances of the premises were made thereafter, which, 

however, im no way effect the question here under consideration. 
The bill of complaint alleged that the said Bertha 

M. Koehn, being the owner of the premises in question, on 

October 18, 1915, executed » contract with said Pfaff for the 


Construction of a building thereon; and that it had served 


notice on her as such owner, of its intention to claim a 
mechanic's lien on said premises, for the lumber delivered as 
aforesaid. 

The undisputed evidence shows that the building 
contract referred to wos executed by and between the said George 
and Theresa Kindel and the said Pfaff, on October 18, 1915, at 
which time the former were the owners of said property; that 
the warranty deed conveying the title thereto was filed for 
record before the said Pfaff had sublet the carpenter work to 
the said Lipavsky. 

It will be seen, therefore, that there is a fatal 
variance between the allegations of the bill and the proof 
made thereuhder, both as to the ownership of the property at 
the time the principal contract was made, and as to the 
parties thereto. It is a fundamental rule in equity pleading 
thet the allegations of the bill and the proof thereunder mst 
correspond (Doran v. Geuder, 171 Ill. 362), and because of such 
variance the court properly dismissed the bill of complaint. 
Gosgrove v. Parwell, 114 Ill. App. 491. 

In this view of the case it becomes unnecessary to 
discuss any of the other points raised by the parties hereto. 
Accordingly the decree will be affirmed. 

AFFIRMED o 
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SAVERI  BARCIA, Admr. of the 
estate of JOSEPH BARCIA, 
deceased, 


Appelle 


sn gee @ 
Fad ed i As UO O *) 
Appeal from 
Circuit Court, 
SANITARY pri TRICT OF cntcagt i 


CITY OF CHICAGO, CHICAGO & 
lle CHICAGO RAILYAYS 


J x 


Cry oF cHIcage, 
*, £ t sypedient. 
snes 


By this appeal it is sought to reverse a judgment for 
$3,500.00 in favor of appeliee (plaintiff), as administrator 
etce., against the defendant, the city of Chicago, for negligently 
causing the death of one Joseph Barcia, plaintiff's intestate. 

Suit wes originally brought against the city of 
Chicage and several other defendants jointly. The latter, 
however, were dismissed out of the case at the close of plain- 
tiff's evidence. 

It appears that on the evening of April 11, 1914, 
plaintiff's intestate, a boy of eighteen, was found lying un- 
conscious near the corner of Larrabee street and Chicage 
avenue. He was removed to a hospitel, where an examination 
revealed, among other things, that he had suffered an electric 
shock. Death ensued shortly thereafter. 

The negligence charged was the maintenance of a 
certain iron pole located at the northeast corner of the 
aforesaid streets, from the top of which an electric sre lamp 
belonging to defendant was suspended, which said pole, it was 
alleged, had become charged with eleetricity because of 
defective insulation of the wires and appliances attached 
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thereto. 

Although several points are relied upon by defendant 
for a reveresl, we deem it necessary to consider but one of 
them, viz., whether or not the verdict is clearly and manifestly 
against the weight of the evidence. 

Two &lleged eye-witnesses testified on behalf of 
Plaintiff, - one Scomo and one Sacco. 

The witness Scomo stated that on the evetling of the 
accident, he, in company with the seid Gacce, were about four 
steps from the seid post on the corner in question; that he saw 
plaintiff's intestste standing alone near the said post and then 
fall into the street. On cross examination the witness testified 
that there were several people walking around the said corner 
when he end Sacco reached there, and that plaintiff's intestate 
fell before they reached the place. 

‘Gaceo testified that he saw plaintiff's intestate 
standing about a step from the said iron post at the time snd 
place in question; that he put his hand on the pest and fell 
into the street; that he (the witness) and Scomo were about 
twenty steps away from the said post when they first noticed 
people around it. 

The evidence introduced on behalf of defendant showed 
that on the evening referred to, between seven-thirty and eight | 
o'clock, plaintiff's intestate was in the crossing observation 
tower of the Chicago, Milwaukee & St. Paul Raldlesy, located 
on the northwest corner of the eforesaid streets; that the 
 toweremen, one James McDoneld, who was a friend of plaintiff's 
intestate, observed that the lamp leoested on the opposite 
corner was not iit, which fact he mentioned to plaintiff's 


intestate, who thereupon started down from the tower, saying 
























is tot; oF: ¢ wae + > 

we Ot eye: eee ad pies 

tech ve conn tah vin eben Jers dquvodtia 
%o ene tue whisnws 09 yweadnen th mORd OW is 
rene mnt ener ee 
wraree Ueol : pao, ont he bel : 
10 Vaded mo beltisess ast > som ee a 
ona on Sas sa oe = 

ett’ 30 pnthbve edt nei dads pedasa emane t atte iad 


dpe £ ee 


f 


+. 


tx? dtods axew ,oosad Shea ond die magus: ae wd 
wan od ftasid i102 trgiap: SEN ANRNA  P £O0E I ! 
Hod? baa teoq dies at rave smote patdaata: séaeannen: thi. 
bobtisees eteathw at? neliknimay caary ad sniping ‘ 
teres bhse sit busorw pubdlaw slqnda Iaiteves’ or 
etetantak oe TUewtata seks Sid eta nema event 
ofatesies o'Tttenindg waa od fade Hel thies? olden: 
bee emkd wiv Ts deny wort Shee eit wert coder a’ swede 
fiat baa tooq ‘ads we heed ote sig od sade reo krsouy 
tude eevee compo! baw (epentiv edt) ad dente iteonte 
Seolfen tavit vads note soon: dens eds sort Yewe agoda 
r 4 es NOE Dawotad 

boweds taadaelud Yo BMesad no tesuberset sonebien sft “ . 
tipso Sun Ytritlt-mever mersudt pos betas tet entire oy P er o 
meisavionds yaiewrim C43 wh sam etatewsat @TElintake | ts . se 
beiacod  wowlial Seah. $2 & witweawl ie ead sid Yo 19 ne 
ond dase jetourte biaeotota wt? YW tenses | teowdtron gas | | 
a’S2dtalal; lo bavitt « ose ade ,bLeqoote Gendt edit 
esfRonm ody a9 Radwsoi qmak vole add bowasede » ee) ae 
e'PELinbelG oF bénedt moet of gout dake ,¢2L fou aw eaeres 


gnivuae ,tewor “49 MOST meh boseaze AoqueTBGt ecto jereremtnl 


sates, ti mide i eh gga AR eaten, 


we a4 
7 


Pep 7 





o3e 


thet he was going over to light or fix it; that shortly there- 
after the said McDonald saw him lying on the sidewalk, about 
three feet from the iron pole slresdy referred to; that there 
wee nobody in the ricinity ot thet time; that he (MeDeneld) 
went over end started to work the arme of plaintiff's intestate, 
to restore consciousness; that bleod was issuing from his mouth 
anc nose; thet upon examination it was found that the inside 

of the fingers of both hands was severly burned, as was aleo 
one foot ami one wrist; that there was a bruise on the back 

of the head, as if caused by a fall. 

Defendant showed further by the undisputed testimony 
of numerous witnesses, including the electric light repairman 
of the defendant, - 211 men of long experience and versed in 
matters pertaining to slectricel construction - that the said 
iron pele, immediately after the socident, was not chatged with 
@lectricity, sand that the wires, lamp, bracket, insulation and 
@ll appliances attached to said pole, were free from defects of 
eny kind whereby the pole might heave become charged with an 
electric current, and thai they remsined in such condition for 
several years without olierstion; that shortly after the 
accident two of the said witnesses climbed the pele to which said 
are lamp was attached, without receiving ean electric shock, and 
discovered that the carbone in said lamp were improperly 
adjusted, for which resesen it would not light. One of these 
witnesses also testified that om the day following the fatality 
he made a further examination of the pole and lamp in question, 
and discovered finger prints on the shade of the lamp. 

In view of #11 the foregoing undisputed evidence, it 
is inconceivable that the pole in question could have been 
charged. with eleotricity at the time plaintiff's intestate was 


injured and been free therefrom immediately afterwards, if any 
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ef the appliences or equipment attached thereto were defective 
as charged in the declaration. The only reasonable hypothesis 
of the cause of the fatality is, that plaintiff's intestate 
ascended the pole for the avowed purpose of fixing the lamp 
and wac electrocuted while attempting to do se. We are there- 
fore constrained io hold that the verdict ia clearly and 
manifestly against the weight of the evidence. 

Secordingly the judguent must be reversed with a 
finding ef fnots. His 

REVERSED WITH TINDING OF vacTS. 
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VIGDINGS OF FACTS. 


Thie court finds as facts: 

1. That the said tren pole, ond the electric are 
lamp, bracket, wiring, irigulation, and all appliances attached 
thereto, were in a good state of repair, at and prior to the 
time of the said accident. ; 

2. Thet the defendant, the city of Chicago, was 
free from say negligence in connection with said fatality. 
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2131.A. 686 


Aopeal from 
Superior Court, 
Cook County. 





pola Tad arbres or" Sane. 

Appellants, as owners of the equity of redemption in 
Certain real estate, petitioned the ecurt for an order on the 
receiver theretefore appointed in a foreclosure proceeding, to 
turn over to them the rents, issues and profits arising there- 
from, end to discharge said receiver: 

Prom the order denying the relief sought in said 
petition, this appeal is prosecuted. 

The trust deed forming the basia of the aforesaid 
foreclosure preceeding, in addition to conveying the property 
in question, expressly pledged the rents, issues ond profits 
thereof for the payment of the debt secured thereby, and 
provided further that in case of default in the payment there- 
of, upon the filing of » bill to foreclose the said trust 
deed, the court was empowered to appoint a receiver for the 
benefit of the legal holder or holders of the notes evidencing 
the indebtednesa secured by said trust deed, to collect the 
rents, issues and profite arising therefrom during the pendency 
ef auch foreclosure suit and until the expiration of the period 
of redemption. 

The bill to foreclose enid trust deed, after setting 
forth inter alia the foregoing provisions thereof, prayed for 
a foreclosure of the premises and.for the sppointment of a 
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receiver to collect the rents, iseves and profite arising there- 
from, in accordance with said provisions, 

After the filing of the sxid bill and prier to the 
entry of the foreclosure decree therein, a receiver was 
appointed on petition of the complainants therein. 

Appellants purchased the said property subject to 
the foregoing trust deed, but did not assume the indebtedness 
secured thereby; and there is no deficiency decree against 
them, although one was entered against the original obligors. 

The foregoing provisions of the said truest deed re- 
garding the pledging of the rents, insues and profite for the 
payment of the debt, and the right to have a receiver appointed 
te collect same during the redemption period, were not incor- 
porated in the decree of foreclosure and sale. 

fhe sole question here vresented for determination 
de whether or not under the aforesaid circumstances appellants 
are entitled to the rents, isaues and profits srising from seid 
property during the period of redemption. 

It ie insisted by appellants that inasmuch a» the 
trust deed became merged in the decree of foreclosure the 
judgment erediter, by failing to incorporate therein the 
aforesaid provisions of the trust deed waived his right to 
the rents, issues and profits, as against them, 

This contention ignores the express provisions of 
the deed itself, which not only created a lien upon said 
rents, issues end profite, but prescribed the manner of its 
enforcement es well, viu., by the appointment of o receiver 
to collect same during the pendency of the foreclosure suit 
and until the expiration of the redemption period; and the 


order appointing the receiver wae but the enforcement of the 
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said iien, in confapmity therewith. Consequently there was 
no necessity for incorporating #aid provision in the decree 
ef foreclosure. Sut even in the absence of such prior order, 
the court might properly have appointed a receiver to collect 
such rents, iseues and profits to satisfy the deficiency decree. 
Zirst Natl. Bank v. 111. Steed Co., 174 Ill. 140. 

Accordingly the decree will be effirmed. 

AFFIRMED. 
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SauwsY ASCKITT ond HARCLD 
BENNINGTON, copartners, 
ae lirnest, Reckitt & Company, 
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\ WB. a Pa 
a. ae 2131.A. 686 
% Appellants, 
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a 
COMPANY, a corpo ; tion 


OF CHICAGO, 


WILLIAM J. DUNY et , 2 


Appeliants * 
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man vanee ree erteron 7. THe COURS. 

Appellants, as officers, agents and directors of the 
Bagle Film Manufacturing Company, a corporation for profit, 
organized under the laws of the State of Delaware, and now 
defunct, were held personally liable for certain indebtedness 
incurred in this State, in the name of said corporation, be- 
cause of ite failure to obtain a license to de business in 
the State of Illinois. 

Separate suits were filed by eppelilees in the court 
below, - one by the Pilg Advertising Company for certain 
advertising furnished in connection with a stock-selling 
Campaign conducted on behalf and in the name of #aid corporation, 
and the other by Reckitt & Company, for auditing its books of 
account. 

By swtipulation of the parties, the cares vere | 
consolidated for hearing and were tried before the court without 
a jury, with the result already stated. 
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The ssid Beagle Pilm Venufecturing Company was chartered 
to do @ genersl motion picture business. It maintained the 
requisite office in the State of Delaware, but its main office 
was in the city of Chicego, where its film production plant was 
alee located until the emrly part of the year 1916, when it was 
removed to Jacksonville, Ploridsa. 

But two material questions are here presented for 
determination, vis., whether or not the said corporation was 
doing business in the Gtate of Iliineis, within the meaning of 
our statute; and if so, whether or not appellants are personally 
liable to anpelleer. 

The evidence discloses that the said Sagle Film 
Menufacturing Company produced filme, sold its stock, maintained 
its principal office from whieh the business was directed, held 
its steckholdera' end directors’ meetings, conducted an advere 
tising campaign to stimulate the sale of its stock, engaged and 
paid perfeormera, ordered an audit of its books, « in fact, did 
practically everything it was autherised by its charter to do, 
from the Chicago office. 

In People v. C. I. & L. By. So-, 22% 111. 581, our 
Supreme court, in passing upon a similar question, held that the 
words, “doing business in this Gtate,*® mean doing the business 
er character of business for vhiech the corporation was organized, 

We think there carn be no question that the said Kagle 
Vilm Manufacturing Company's said acts constituted "doing 
business" within the meaning of the statute. 

Ae to the second question; the evidence shows that a 
meeting of the stockholders end directere of said corporation 
was held in Chicago for the purpose of having an audit of the 
company's books made. An oudit was there authorized by a 


majority of the stockholders and directors, including the 
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appelients. It was later decided ic conduct a stockeseliing 
Campaign in order to yais¢ funds for the @aid corporation. To 
this latter project appelients not only consented but contributed 
money for the purpose of carrying it on. 

Whether or not appeliante were aware that specific 
contracts had been awarded in connection with the audit of the 
corporate account beoke und the advertising cumpaign, is 
imanterial, they having previously authorised the expenditure 
ef woney for such purpore. 

We conclude, therefore, that the court properly 
entered the judgments herein complaimed ef. Ryerson & Sen 
v. Shaw, 277 Ill. 524. 

Accordingly the judgments will be affirmed. 

AV?TIRMED. 
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) WUNICIPAL COURT 
| GF ONICAGO. 


aati eee aias er tee oo. 

By thie writ of error defendant, Ndwerd Bredia, 
seeka the reversal of a judgwent declaring him to be a vagabond 
and sentencing him to serve a term of three months in the house 
ef correction. 

The information wpon which defendont wae tried aad 
convicted, charged that on the 23rd day of Jonuary, A- 5. 191_, 
in the city of Chicago, said defendant was an idle and 
disseclute person, ete. 

Xt de insisted that the said information isa fatally 
defective in that the defendant is therein alieged to have been 
an idle and dissolute person in the year 191_, on impossible 
date. 

fhe precise question here presented was passed upon 
in the cose of People v- Heiss, 16% Tl. App. 562, wherein the 
court held void en information similarly defective in failing 
te state thet the offense charged was committed within the 
statutory period of limitations. Ye concur in the conclueion 
therein reached, for the reasons therein stated. 

for the reason assigned the judgment must be 


reversed. 
REVERSED. ’ 







eh 


089 ATE 2S hom p me, 







Age St 
Cress era) vay 



























Ot spats is GE UI ISD, hil 
Pa , Be, 
PL . ve. £ vil ; face 
Soo 5 MOD Easret ee | oh gait fT. 
sODADTRD TO A nae Ee Th RAN ees 
' h 
{ we 
tt hint age yl oh a al 
VRID BIE 
Mette 9 te be nen eethgoe BUEN, Gy 
padoxt braebe ,tnabas ted son, Sov ety sat ‘8 


heodayeris ed of mid yukumdown. saat 9 8 Seanever 6 
soved amd at etznom south tesimet o ovtes of whet 9 
Re tie 

bas beisd exw: dmoometed deldw soqu wo hieonatod oat 

en ACh «oA .Yisuanl Tei ymb aes ons mo onde begraito 4b ad 
bre ofbt ms saw frabsetoh bhas oueoia® Yo ae 6s 

cate smoweg 5 

edidter ph detsurcnrat hiss nae Wadd botetent ot ae 
weed ove as begetin wheteds a2 dombanted osld tout ah 4 
efdtecogti mx , £01 saey oft mt neato os btoaseD dae 


naqu bouorag gue besmeestg gied mekeaoup akin oat 
ed? miovodw S98 .qgk £4 ODE ,pedow .v, akgost % esco 
paditar nk evisorted qelietinse notsaietn ae bhov bien & "a 
orld atdtiw vegetomee aww Seyren> oane't te ome tats wiare 9 

| 


noheelgnoe off ak twonos oW .amebyodbett to bolseq 
-bediatea aheteds anoéaet ot *ot demosex 


of soue tovmpbul, ed? heaptusa noose ede WH | 
» CXLNaVA | 










ieee 


, 


PROPLZ 0: \1ile STATS OF 
ILLINOIS, 





2 


"her naeenaat 


Defendant in “rror, BRROR TO 
MUNICIPAL COURT 


OF CULCAGO. 
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JOHN PANY 
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By thie writ of error dcfendant, Jehn Fahy, seeks 
the reversal of a judgment declaring him to be a vagabend, 
under gee. 270 of the Criminal Goede, ch. 38, Hurd's %. 3. of 
Ill., and sentencing him to serve a term of six months in the 
house of correction. 

The chief contention made by the defendant is that 
the evidence does not euetain the verdict and judgment. 

On behalf of the prosecution there were numerous 
witmeeses, all of whom were police officers of the City of 
Chicago. 

She witness Burke testified that he arrested 
defendant on « crowded northbound Halsted street car on April 
8, 1918, at 6:50 in the morning; thet the defendant was 
srewding the passengers on the rear platform of the aaid car; 
that he took defendant off the car and asked him if he was 
working, to which defendant replied in the negative and 
explained that he had just returned from Mot Springs; that 
when arrested, the defendant wee in company with one Brophy. 

The witness O'Connor testified that he saw defendant 
on the morning in question, in charge of the said Burke, who 
hed him under arrest; that he (the witness) said to defendant, 
"You ought te be ashamed, Probbing these poor working men out 


Uh ee #0 early in the invedin.* to which defendant replied, 
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“You know I don't reb those working etiffe; I was going down 
town to make the depot;" that when later asked what he was 
doing out there so early in the merning, defendant replied, 
"We were out playing cards all night,” that on the morning in 
question hr arrested the said Brophy, (defendant's companion) 
whom he Imew to be a pickpocket and who had no lewful meens of 
employment; that he had known defendant for upwards of five 
years, during which peried defendant had been extradited from 
another State for stoaling an autemobile, 

The witness Gratian testified that he had know 
defendant fer several youre that he firat became acquainted 
with him in compeny with tee others whom he knew to be pick- 
pockets; that he saw defendaht on numerous cecasions orier to 
the time of his arrest by the said Burke; that he asked 
defendant on the afternoon of Vebruery °5, 1917, whether or not 
he was employed, to which defendent replied that he wes not, 
whereupon he arrested defendant; that he again secosted 
defendant on the afternoon of Kay 11, 1917, when defendant 
again admitted that he was not ewpleyed; that a svimilsr 
occurrence took place on a street car on July 25, 1917, when 
defendant again told the witness that he was not employed; 
that on August 19, 1917, he again saw defendant in company with 
three men whom he knew to be pickpockets, at which tine 
defendant admitted that he wan not employed; that he again saw 
defendent in company with one August Zander, whom he knew to be 
o burgler, at whieh time defendant again admitted that he wee 
not working; that he again questioned defendant on October 19, 
1917, between the hours of three and five o'clock in the 
afternoon, when defendant admitted not being empleyed; that 
on October 22, 1917, he again accosted defendant in the 


afternoon, in a poolroom and again avked defendant if he was 
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employed, to which defendant again replied in the negative; 
that on the last mentioned cocasion defendant complained that 
he was being “picked on;* whereupon the witness informed 


Gefendent, "As long as you don't find work I am going to keep 


on locking you up.* The witness also testified to several 
subsequent occasions on which he accosted defendant during 

the day at vericus places, such as gsaloons and poclreoma, in 
company with well knewn criminals, at which times the defendant 
invariably admitted not being employed; that during his : 


acquaintance with defendant he had never mow him to have 


any lawful means of employment, and thet he ageociated with 
thieves and pickpockets, and was an habitue of places frequented 
by eriminals, 
The testimony of the witness Alienhoven was to 

the effect that he had ‘mom defendant for several vears, during 
whieh period he had frequently seen him in company whth well 
known criminals, and in pleees frequented by euch characters; 
that to his knowledge defendent had no levful meane of 
employment during his acquaintance with bim. 

The witness NeCambridge testified that he had known 
defendant for a number of years; that he arrested defendant 
at two o'clock in the morning on September 25, 1912, at Van 
Buren and State streets in the city of Chicago, at which time 
the witnese and another polince officer saw defendant jump off 
® etreet car pursued by another man whe shouted, “thief, thief," 
whereupon the witness captured and arrested defendant; that 
thereafter defendant was feund guilty of lareeny and sentenced 
to serve sixty days imprisonment. 

The witness Kane testified that on July °8, 1917, 
defendent wes arrested fer picking a man's pocket on an 


interurban car; that defendant was charged with lerceny, but 
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because of the fact that the prosecuting witness who resided 
outside the State could not appear, defendant was allowed to 
plead guilty te the charge of disorderly cenduet for which 
he was fined $25 and costs. 

The witness Broderick teatified that he first became 
acquainted with defendant during the month of September, 1915, 
while riding on o street car, at which time a man complained to 
him thet defendent, whe was then alighting from said car, had 
placed his hand into his pecket; that the witnese elighted from 
gaid car and gave pursuit end captured defendant, but that after 
doing #6 he could not find the man whe had made the complaint; 
thet when q@estioned at the police atation defendant gave a 
fictitious nanc, but subsequently admitted his identity, after 
which he wae turned over to the detective bureau. 

The witness Crotty testified that he arrested defendant 
on August 4, 1917, in company with one Dere Harris, a notorious 
pickpocke$}; that when he errested defendant on that occasion, 
the hatter oleaded to be allowed te "fix it up", stating that 
he had not been given a chance; thet *it cont so meh for a 
lawyer and « bondsman and thet he did not have the money.” The 
witness also testified to other subsequent instances when he 
arrested defendent, and staied that he imew defendant hed no 
lawful meane of employment and that he associated with thieves 
and pickpockets. 

Opposed to the foregouing was the testimony of 

defendant and his brother. 
Defendant's testimony may be bricfiy characterized 
as a flat denial of ail of the foregoing. 
| Charles Fehy, defendant's brother, testified that 


he was in the live-stock »vsiness and that defendsent was in his 


employ, feeding and caring for stock, and that he had been 80 
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employed since January, 1918. On cross examination the witness 
admitted that although he kept books of account, he bed no 
record showing the exployment of defendant or the amount of 
Salary paid him. the titeeimadtn ved having testified on 
behalf ef defendant shortly before, when dcfendent was being 
prosecuted on a similar charge, in which he made statements 
regarding defendant's employment, in several material inetences 
inconsistent with his testimony in the cese at var. 

& careful exerinetion of the evidence leads this court 
te the conclusion that the verdict is awply werrented. The 
testimony of defendant end his brother was but s fechle attempt 
to overcome evidence which shows beyend any pessible doubt that 
defendant wee a vagabond with ne lawful means of support, on 
the day of hie arrest. 

It is alee urged that the court comnitted reversible 
error in the edmiseaion of evidence, particularly in permitting 
the introduction in evidence of a phetogreph of defendant taken 
by the police authorities ef Youngstown, Chie, while defendant 
was there during the month of Jenuary, 1914; and that the 
verdict ic not responsive to the amended information. 

The said photograph dees not appesr anywhere in the 
record and hence the question of ite admissibility is not before 
Use 

Aw to the last contention, the verdict found def endant 
guilty “in manner and form a* charged in the information.* 
There cen be no question thet this referred te the informatio 
upon which defendant was tried, i. ¢. the amended one. 

Sther errors with respect to the admiscion of 
evidence are complained of, which we deem it unnecessary to 
discuss suve to say thet they were not of sufficient gravity 


to deprive defendant of a» fair trial; and his guilt having 
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been so conclusively established by sn overwhelming amount of 
convineing proef that the jury could not reas omably have 
returned a different verdict, the judgment should not be 
reversed for the purpose merely of meking e better record. 
People v. Cleminson, 250 111. 135; People v. Helpin, 276€ 


Zll. 563; Zeople v. Buckminster, 282 Ili. 177. 
Ascordingly the judgmmt will be affirmed. 
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AMA BRUM, Adminiotratrixd 


x, 131.A. 687 


of the eatyte of JAueS MUP 


\ Appellqa, APPZAL PROM 
Me ; CIRCUIT COURT, 
* COOK COUNTY. 


Se. JUGTICR BANWNS DRLIVSMED THE OPINION OF THE couRT. 


Thie is om appeal from a judgment for $10,000 ree 
covered on account of the death ef appeliee's intestate 
resulting from his attempt to cross in front of one of 
appellant's cars at the intersection of Cicere Ave. (46th ft.), 
running north end south, and Jackson atrwet, running east and 
- west, in Chicago, The meglhigence averred and relied on was 
~ 4m the operation of the ear, particularly in operating it at 
® high and dangerous rete of spead. 

The cay was going south on the west track of 46th 
street, end deceased wae walking west on the north side of 
Jeckeon street. The sccident tock place at 7:50 F. H., 
December 6, 1914. It wan dark ond raining. The street lights 
were out, and the only lights eat the eressing were in the 
drug store at ite southwest corner. ‘There was no building 
Mm any other corner, no vehicles on the etreet, and n« 
obatruction in the line of vision between decessed and the 
épproanching cur, “hich woe lit up by « headlight ond lights 
inside of it. VYitnesses to the aceident on each wide of 
Jackson street at the intervection aaw and pleiniy heard the 
approaching car o bleck away. As to ite speed, whether ite 
@eng wae sounded, and whether deceased looked up at any time 
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while walking from the cast curb ef 48th street te the point of 
e@llision, the testimony was conflisting. 

Appeliante raise no iseue with respect to their 
Begligeace cn this appeni, but insist that the decensed was 
guilty of contrivutery segiigense upon one of teo hypotheses « 
that either the deceased failed to look end sscertain whether 
the car was approaching, or, snowing ef ite approach, delibver~ 
ately took the chances of walking in front of it on the 
astumption that 1t would be etopped or that he would have time 
t@ erose. 

#e noed aot consider the firet hypothesis if there 
was sufficient evidence fer a verdict on the theery that he did 
300K. tue of pialntiff‘s witnesses in a good povition to vee 
testified positively that ghen decenged i4ft tae surbatone he 
Avgoked both north and south and leeked ug again ax he entered 
inte the avorth wound track. If their testimony was eredible, 

- #od we find no reason for rejecting it, «- then it would be 
aifficult to understand Bow, in tne absence of defective sight, 
degcased could fail to sae the car, and know it was approaching. 
We think, therefore, the cane should be considered upon that 
augump tion. 

The @aat curb line ot 66th atreet is 13 feet and 
443/4 inches from the ent rail of the north tbeund track. ‘The 
tracks are 6 feet 1) inehes wide, and the distance between them 
is 5 feet 5} inches, thur waking « total of abcut 16 feat 
Detween the outside raila of the twe tracks. <«xtiuding the 
distance the car overlapped thy tracks denencod hac shout 
a6 feet te go when he stepped from the curb, and ebhbut 16 feet 
when he reached the north bound track, to get across the south 
bound track, The teatimony is that he wan walking at on 
ordinary gait, estimated from 3 to 4 miles an hour, and that 
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the speed of the car, as satimated Sy most of the witnesses, 
was from 2% 40 30 miles a4 hour, B to 19 Biles as fast as 
deceased was walking. Tho witmensea do net agrwe a5 to where 
the cer vau when he stepped inte the nerth bows track, sone 
fixing it at the alloy, 12% feet merth of Jackson street, 

and some at Suinsy street, 265 feet north of Jesksen. But the 
evidence wa: such thet the jury sight havo regarded the car 
ne approximately 126 to 1S feet away when dacease: stopped 
Ante the north bound track, and that therefore to esonpe « 
@Ollision he hel sheut 16 to lB feet te go while the eur vac 
geing 130 feat. Prem thie state of facte it would seem that 
& oplidcios «war inevitable if the relative rete of speed wae 
maintedined « 

We might agree with appelhiante* cemclucions if the 
evidence wae such es to indieste thet the ¢eecoacd uncuesticnsd ly 
knew how near the car wae end then relied solely upon the 
presumption that the wetorman would slecken ite epeed, or if the 
evidence conclusively showed thet he deliberately tock cheneer 
ond miugudged bis ability to get across, Im care of the first 
alternative he would heave no right te rest solely om such @ 
preeumption (Scblauder v. Shi. & Bo. Treg. Ge-, 285 Th. 154), 
and in cave of the other be wight be deemed cullty ef 
negligence in law, in which event ne one alae sould be held 
Teapoasibie for bia error of judgment. (Beberte v. Shicage 
Railways Co., 262 tli. 285.) But there was no direct evidence 
here, xe in the fghinauder cave, from which it sould be anid 
that he relied soleiy on such a preounmiion, ner eircumstaness 
such as dn the Koberts onse, from whieh it inevitebly follows 
that the deceswed concluded to teke "cheneces* and misjudged 
bie obdlity. Whether in such circumstances the deceased might 
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reavonsbly have believed thet the esr wes euch « dLetance from 
him and ceing ot such epeecd thet he ecoule sefely erces ahead 

of it was » question of fact the jury might have decided without 
regerd te whether the conduct ef deceaped wen dictated by such 
presumption or « dioposition te take chances. The jury may have 
Gonsidered thet in view of the atete of the weather and the 
absence of street lights and the positien of decesved in almost 
@ Girect line with the eer's hesdlight, sv may well Mave mise 
calewleted beth ite proximity and eneed, 

But it must be recognized thet in the close atate of 
facta that there was reoem fer spoelients' cententions, and 
therefore that they were entitied te an inatruection embedying 
tieis thcerigs. ne presenting the theories we have discussed 
wus vefused, It reads: 

"4. the court inetructea you aa a matter of law 

that sf you believe, from the svidaics, under the 
imaivustiona of the court, that when the deceased 
éterted te creas the atreet en the ecotasicn in 
question « if you find that he did oo - he saw the 
etreet car approaching mid meow thet said car vue 
Goming at ouch « rate of speed that he could not 
@ress said trackn Without being struck by seid car, 
unless eid agr uheuld be atopped er slackened in 
speed, and that wits oueh knowledge + if ho had auch 
knowledge - ho deliberately took the ehancesof ecrowsing 
endd track in safety, then plaintiff can act recover” 
Gee 

It de net denied that tais inutruction states the 
lew. (Chdongo Union frac. Gg. v- Jaceboon, 227 L211. 404.) 

Ae stated im the ense cited “the hypothesis of fact was such 
that the act would ve negligence ae a matter of law.” 

But appellees contend (i) that there was no vests 
for the hypothesis, aud (2) that the iastruction waa covered 
by one that was given. nat the hypothesis stated was 
inferabic from the evidence end therefore justified as the 
Davis of un instruction can hardly be questioned. Wo direct 


Ovidence “es necessary te support it. It was properly 
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inferable from the circumstances. As the instruction gave the 
law applicable to a state of facts there was evidence tending 
to support, and presented the main theory of the defense, 
appellents were entitled thereto unless it was otherwise 
covered. Instruction 15 is referred to by appellee as covering 
such theory. Following a statement of the rule respecting the 
burden of proof es to the exercise of ordinery cere by deceased 
the instruction states thet if “by using his faculties with ordi-e 
nary end reasonable care in looking out fer danger sfter he started 
to crose the street in question and before he got upon or near 
the car track in a position of denger, he could have avoided 
injury on the occasion in question and that he negligently 
failed to de so and therefore contributed to his injury, then 
the plaintiff cannot recover." There is a marked difference 
between the two instructions. The latter submitted the question 
whether the deceased by using his faculties, etc., could have 
avoided injury, while the refused instruction submitted the 
question whether he knew the car was coming at such a rate of 
speed that he could not sefely cross the tracks, unless it was 
stopped or slackened, and then deliberately took the chances 

of crossing in safety. Instruction 15 was an abstract general 
instruction as to the duty of deceased, and instruction 4 was 
one applying the law to a specific state of facts relied on by 
defendant to relieve it from liability. As said in Chicago 
City Ry, Co. v. O'Donnell, 208 Ill. 267, with reference to a 





similar instruction, “the matter there presented was the chief 
ground of defense, and should have been submitted by the 
instruction offered." (See also C. & BH. I. Ry. Co. v. Fowler, 
254 111. 619; Carlin v. Grand Trunk & Western Ry., 243 Ill. 
64.) We think, therefore, it was reversible error not to 


give this instruction. We find no other reversible error and, 
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JAMES ADAMS, T as 
Adems & Company, » 
\Appellee, 
\ APPEAL FROM 
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\ MUNICIPAL COUR’ 

MORRIS FRISCH and PAULINE 

WRISCH, % 
Appellants. 
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OF CHICAGO. 


. MR. JUSTICE: BARNES DELIVERED THE OP INIcn OF THR COURT. 


Appellee sued appellants te recover $200.60 as agreed 
commissions for his services as « broker in precuring at the 
latter's request a customer, ready, willing and able to carry 
out a contrect for en exchange of real estate he negotiated 
between them. The customers were one Hirsch end his wife who 
agreed to convey their property subject te certain specified 
ineumbrances which did not include a judgment lien thereon. 
After futile efforts otherwise to antisfy appellants with 
respect thereto plaintiff, as stated in his testimony, obtained 
a release of the judgment and then sought to have appellants 
close the transaction. While appellants urge that his 
tontimeny that the judgment wee released amounted to a mere 
conclusion, yet he swore to it as a fact and it was apparently 
accepted as such, there being no objection to the testimony 
and no evidence to the contrary. Plaintiff, therefore, having 
removed within the limit ef time fixed by the contract the 
oly objection defendant made to the title, he performed his 
part of the contract and was entitled to his commission unless, 
aes appellants claim, it wae not payable until the deal was 
consummated by an exchange of deeds. Plaintiff denied that 
there was any such arrangement, The contract provided that 
the payment of commissions should be made by the respective 
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parties to it “as heretofore agreed by them.” Plaintirr 
testified that no particular time for payment of them was 
specified. If so, he unquestionably was entitled to his 
commissions when he proeured a party ready, willing and able 
to carry out the contract according to its terms, and defendant 
failed te comply therewith. It is unnecessary to cite 
authorities on such a well eotabliched proposition. 

to be sure there is a flat contradiction in their 
testimony as to when the commission was to be paid. We think, 
however, the court wae justified in accepting plaintiff's 
version of that matter, especially in view of evidence disclosing 
a manifest purpose on the part of defendants to find a pretext 
for getting out of the deal. Wot only did they fail, on one 
«excuse ot snother, to meet appoiniments made fer the purpese of 
Closing the transaction, but as a defense to the action Morris 
Prisch claimed that he told plaintiff the deal mist be closed 
August 5, and thet he declared it off because not closed at 
that time. Sut neither plaintiff nor the parties to the 
contract were in default at thet time, The only objection 
defendants made up to that time was as to said judgment lien, 
and as the time for removing it did not expire under the 
contract until September 4th, before which time the release 
as aforesaid won obtained, defendant had no valid ground fer 
declaring the deal off on August 5. Besides he mede 
appointments on a later date to close it. Ye think the 
judgment should be affirmed. 

APPIRMED. 
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APPEAL FROK 


ROSE smolornta f 
4 Appellee, , 


SUPERIOR COURT, 


COOK COUNTY. 


WN. JUSTICR BAWWis DELIVERRD THE OPINION CF THE ccURT. 


This appeal in from a judgment for $200 in faver of 
appellee (plaintirr below) in a personal injury case. Several 
points are relied on for reveranl, but the cave will be 
disposed of on the ground thet the evidence clearly shows 
that plaintiff wee quilty of contributery negligence, and 
that defendant did not, af alleged in the declaration, own 
and control the leased apartment, 

Conceded facts are thee: 

Plaintiff at the time of the accident was living 
with her mother who held an apartment under a month to month 
tenaney. While she wae abed in one of its roosm some loove 
plaster fell on her from the ceiling, causing the injuries 
complained of. The ceiling was becoming more ond more 
dangerous from the sagging of the plaster end plaintiff wes 
fully cogrisent of ite condition. At the time her mother 
moved inte the «<pertment she noticed thet the celling wes 
cracked in several placem clear across the reom and that 
where cracked it wee lower than the other part of the 
geiling. She ese abeont from the premises about two months 
but noticed on her return that it wes looser than before 
she left, that the cracke were larger and more numerous, 
and that the plaster was loose and hanging or segging low 
from the laths. Nevertheless, she did whet wae entirely 


unnecessary and dangerous, retired in a bed placed 
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immediately under the ceiling, whose condition wan perfectly 

_ patent. One of her witnesser testified thet even before 
plaintiff went sway "it lookec ae though it wos coing te fall 
dowm ony minute.* It is too Plain a propoeition fer discussion 
that wader sueh circunstences plaintiff could not recover 
even from the landlord wper the theory that he promised to 
Make repairs. 

Fat the eridence clearly ehews thet eprellant was 
merely mm agent of the owner and acted onlvy in thet capacity, 
in leasing the premises to plaintiff's mother and in collecting 
the rent, and, ihereferc, ¢id net own er control the building, 
2S elleged im the declerntion. It in plain, too, that ne 
personal lisbility wee inmpeged wpen him even if he made a 
promise to meke repoirs, se cleimed by plaintiff. Aecordingly 
the judgment will be reversed with « finding of fact. 

REVERSED CITH FINDING CP PACT. 
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FINDING OF PACT. 


we fand appellee Kose Adeletein was guilty of 
contributory negligence whereby she suutained the injuries 
complained of, and thet appellant Nenry ©. Gieseke did rot 
own and control the building or flint referred to in the 
declaration, 
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131.A. 68% 


APPEAL FROM 
MUBICIPAL CcURT 
OF CHICALO, 





Petroweky, plnintiff below, sued for $500, whieh he 
Claims he advanced te defendant by way of lown. Befendent 
Genied verrowing the sum and cluimed that the #400 wes given 
in paywent of «a balance due on a note from pleintiff te bim, 
The testimony was conflicting, each of the parties producing 
two wituesees to the transaction of the delivery of the $300, 
Giffering, however, aw to whether the note was currendered 
at that time and es te what was thom said. The cave wes tried 
before tue court without a jury, and from «a review of the 
evidence we could not say that the finding of the court was 
Glearly against ite preponderance if permitted to consider 
it. But whatever might be our view we cannot consider the 
evidence, for appelice has moved to strike from the record 
the so-called bill of exceptions because the original instead 
of a copy has been improperly incorporated into the record 
(Mershall Field & Co. v. Hyman, 285 112. 306) and the motion 
must be granted. As this leaves nothing but the common law 
record snd the errors aseignecd are wholly predicated on the 
part so stricken the judgment will have to stand. 
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APPEAL FROM 


THOMAS J. JONNS, Administrator’ 
of the estate of JOHN BURKHARE 
deceased, : 

iy Appel Wee, 
\ ; PROBATE COURT, 


COOK COUNTY. 
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MR. JUSTICE BARNRS DELIVERED THE OPINION OF THE COURT. 


This appeal is from a deeree of the Probate Court 
ef Cook County ordering the sale of real estate to pay the 
decedent's debts on the petition of the administrator of 
‘his estate, which included the widew's award amounting to 
§900. 

Appellants are the only heirs ard next of kin te 
deceased and appear to have filed an answer, but it is not 
in the record. They contend here that the court was without 
jurisdiction to enter the decree as to partion defaulted at 
the term it was entered, and thet the court could not enter 
such decree free from the widow's dower. 

; As to the latter point we find nothing in the 
statute making it compulsory to assign dower in such a 
proceeding, and nothing in the record which suggests that 
the question was raised below. Besides the cases of 
Oettinger v. Specht, 162 I11. 179, and Kenley et al. v. 
Bryan, 110 id. 652, seem to be decisive of the question. 

The claim of want of jurisdiction is grounded on 
the facts that the summons was returnable to and the decree 
entered in, a term of court beginning Wondsay, October 1, and 


that service of the parties defaulted for want of appearance 


| was made Friday, September 21. The contention is that under 
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the provisions of our statutes (Chap. 131, sec. 1, par. 11, 
and Chap. 100, sec. 6, iurd's R. &.) the Sunday falling on 
September 30 should have been excluded in computing whether 
service of the summons wes hed "10 days before the return 
day thereof," thus leaving less than ten days. The same 
point wes made in Bowman v. Wood, 41 id. 203, where summons 
was served on the 22nd day of September and the court 
convened at ite next term on Monday, the 2nd day of Octover, 


and the court, held in accordance with the uniform practice _ 


that the service was in proper time and sustained a judgment 
by default. 

Appellant also urges that the deeree is erroneous 
in not finding the value of the premises, citing Mueller v. 
Sonrad, 178 id. 276, But that wae a case where the 
premises were sold subject to the homestead estate while 
in the case at bar the widow coneented to the sale free from 
the homestend. The deoree will be affirmed. 

APFIAMED. 
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OF CHICAGO, 
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RUDOLPH SCHOSPER, 
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MARKS AARON, LOUIS AARON 2131.A. 68 
and BOWARD AARON, ; | 
\ Appellees, j APPEAL FROM 
\ ) MUNICIPAL COURT 
ve\, : 
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WR. JUSTICE Siscilens ai titania He OPINLON OF THE COURT. 


{nis appesi ia from tae refusal of the court to 
Vacate and open for retrial a judgment for $420.00 taken by 
eonfessicn under a warrant of attorney embodied in a lease, 
Appellant also moved for lesve to file an affidavit of 
merits ond seteoff, which were made the basis of a motion 
te vacate the judgement. The motions were sede in due time 
ang denied. 

The lease demised to defendant e store on the first 
floor of a large twe story wuilding belonging to the lessor. 
It econteined the usual recitals that the lessee hae examined 
and knows the condition of the premises and has received them 
in good repair, and a clause exempting the lessor from 
liability "for any damage done or occasioned by or from * * *# 
the bursting, leaking or running of any * * * wash stand, water 
closet, or waste pipe in, above, upon, or ebout said building 
er premises .* 

The affidavit showed that on various cecasions for 
several months there was « leakage from a water closet and 
fixtures in the secénd story of appellees’ building which came 
down through the ceiling on to plaintiff's property, causing 
much damage thereto, end that appellees, the lessors, were 


apprised thereof ond promised to repair the same, but 
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negligently failed to do so, in consequence of which further 
leakages and damages therefrom ensued. 

The basis of the court's ruling was the exemption 
Clause aforesaid. But it has been held that such a clause does 
not exempt a landlord from liability for negligence, (Lewis Co. 
v. Metropolitan Co., 98 N. ¥. Supp. 619; Lewis v. Habicht, 90 
id. 349). Appellee so concedes, but contends that defendant's 
affidavit of merits does not sufficiently set up any affirmative 
act of negligence on plaintiff's part. In this we do not 
concur, and think the court should have opened up the judgment 
and allowed the offered pleadings to be filed and the case to 
be heard on its merits. 

REVERSED AND REMANDED. 
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MARY Ke KOXLY, executrix 
of the will of WILLIAM H. 
KeDOUL, decenned, 


/JLSLA, 688 


APPRAL PROM 
cIRcyIT court, 


Appeliee, 


ih Cook COUNTY. 


} 
} 
LEWIS W. PARKER and GuMTRUDE 4 ) 
M. BS. PARKER, 
spel 
ot 
NR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 
This was e suit to foreclose a trust deed executed 
by epvellante to eeeure notes given by appelient Lewis ¥, 
Parker, who pleaded « warit of consideration. ™ hia appeal 
from an adverse deeree we held in our opinion filed Way 1, 
1917, (abstracted in 205 Ill. App. 450) that the deeree 
cannot be disturbed as te the merits of the controversy, saying 
“we cannet say that the master wae not justified in finding 
in effect that Porker's defense was net affirmatively established ,” 
but that the decree should be reversed for "other rengons," 
namely, for error in the computation of interest, and for 
taxing acainet Parker sOlicitors' fees for services in defending 
against a cross bill filed by third parties. We said: 
"the value of the services of the soliciter in 
connection with the foreclosure proceedings to 
which appeliant was a party, ineluding those 
rendered in connection with proceedings had under 
appelient's cross bill, should be determined and 
the costs should be retaxed in conformity to the 
views herein expressed. * * *® The deoree will 
accordingly be revereed and the ecsuse remanded 
for such proceedings ou are necessary to carry 
out the views herein expressed.” 
The remanding order conformed to the opinion, which the lower 
court was bound to conawlt. (Eeople v. Waite, 24% yu. 156.) 


It seems almost too plain for discussion thet the cuse was 


reversed end remanded merely te determine the awount of the 
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sOliciters fees and to correet the items of interest and costa, 

The order of reference followed the remanding order and the 
properly 

opinion, and thus/limited the matters for determinstion. 

Appellants complained beceuse they were thus precluded 

from reopening the ease for a retrial cn ite merits, As said in 
ce v. Crane, 240 Ill. 950: "A direction for further pro- 
ceedings not inconsistent with the views expressed in the 
Opinion does not permit another trial of the same iseues and a 
different determination of them." And as said in People v. 
Waite, supra, “It is net required that specific directions 
shell be stated in an order reversing and remanding the cause, 
and it ie the duty of the court to which the couse is remanded, 
to examine the opinion end proceed in conformity with the views 
expressed in it." ‘thie is manifertly what the court did. 

But it is urged that it was error to allow solicitors' 
fees for services in connection with the proceedings had under 
eppellanta' cross bill whieh sought a cancellation of the trust 
deed, on the same matters set up in the enswer, and therefore 
on satters that went to the very heart of the bill, namely, the 
right to a foreclesure, We see no reason for changing our 
opinion on this metter. As gtated therein the trust deed 
provided for solicitors fees incurred in any suit or proceeding 
in connection with the fereclesure to which the holders of the 
notes might Be a party, and we regarded Parker's crows bili as 
@ proceeding in connection with the foreclosure it aimed to 
defeat. 

Seo far as the right of sppellent Gertrude M. %. 
Perker, the wife of Lewis Perker, to complain, it is enough 
to say that she woe made a party to the proceeding merely to 


foreclose her equity of redemption «rising in her inchoate 


right of dower, and neo money decree was entered, or costs 
ey ee ; 


9 
: 








er a 
























up chae S aane 

-28000 bo Jaswmsat Yo amnyt vd suorton of ew week avee : 
odd due twbt> Guthnader oct howoito’ eer 
enotienkerveseh te? etd wen od? bests 8) 
babutreny amit sxow weds oamordd dumtintgnns “aamntneen ; 
at kbae aA .atixom wat me Labtbex 9 at vend ois. 
eoxg weedew? to! aoddooukh A” snes wen EL oh. 
oid mt decneagte vvely ost dthy dans ry 
x Rew seaend amen. ox? to fabs snstoan 2aang 300 
n¥ nfares @h Slag ae bas * mate a 3 
auotdoorts otttoggn said bextupon fom nary 
98a ond prbbannow bas quierovon seb ae wh b 
Dobaimot gh stad vit} dation of tute wilt Ye yeu 91 
ower? od? dtbw ytharotaee al deadoxy bas madnhge oat @ sab 
sDkb trod oda tony Vive thames ek abM® th at Be 
taxostiokins wolln o¢ 19779 iad gh Sunts osaxy ot oem ia 
wha had agatbovacrg ors Apter apktogane> haath WROeyy ‘ 975 

tomet odd to nottaliconas « Pago s io Ler teie seen! 
wee tenastt hee, , Toren, ond af qu fox ore yam ome i 
on? , yin .fhhe eit te Peed yey erty qd seo. tale me 
wo gctgeeds T9T aeaact on a08 a swtuae howe a) 
boob Jawsg od piowods betaga aA + ted tam andy 
aittbessorg “0. tive Yas hs detivemt coat myngigh one 0) Bs 
ost Yo sxebiod aly Aviile oF sameotoaitet ot ohy cmb tour Te 
oe iikd stots a agsttet Sedusanet ow ‘ba toe = ot Diatd 
ot Semia #2 oxpbodobee? wate ddtw OY nh 


Sik t 


ee 


< 


+7 mM Sbithre® dalToqen kb she bud ae wee” te, Bee a 
poms at tt yrbakgan od (xokent btimt tw hie ot ya res 
os "Loam yabtonvorg et) 08 “reeq o ebay wae eile act Ye 8 | 
etz0to nh set at paketyn madi roktetk Yo els ret pits 


eseeo to ,betesns eaw eetash Yenc an ois voreb cy ns 


e 





ode 


taxe¢, ogainst her. The only order affecting her is that, 
wnlees she or her husband, or both, pay the smount of the 
Gecree with seliciters' fees ond costs, then the premises 
akhall be gold tc eatisfy the deeree. 

The wame point is aleo made that was deeided in 
the case of Ayensom v. Haldane, 105 Ili. App. 589, that there 
was error in computing the interest. Here, ae there, the 
decreas computed interest to its dete at the contract rate of | 
seven per cent end it wes contended that the ctatutery rate 
of five per out should have been cherged on the totals in 
the master's report. Citing Parker v. International Rank, 80 
Ill. 96-101, the court held that the holder of a note was 
entitled to interest at the contract rate te the date of the 
decree. (See also Gillett v. Citeage Tithe & Trust So., 230 
tll. 373.) in the opinion of the Arenson case the court 
Gietinguished it from the Patterson case, ©9 I11. App. 406, 
in that in the letter the deorse was inconsistent with the 
formal confirmation of the master's report. The decree 
before us did not confirm the first repert though based in 
part upon it. It specifically found the several smcunts due 
on the principal end coupon notes with ir erest at the contract 
rate ond the aggregate amount due. %o think the computation 
of interest is regular and proper and net in conflict with 
Gece. 5, usp. 74 of the Revised Statutes relating to interest. 

*hatever view we might entertain of appellant's 
other points, as the authorities leave some plausibility for 
their aeukentiies on the subject of interest, ve would not 
feel justified in treating the case as one where edditional 
inatan uaiamees on the theery thet the appeal was 
prosecuted solely for purposes of delay. 
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2131.A. 688 


BRROR TO 
MUNICIPAL CounT 
OF GHICAGO. 





MA. JUSTICE BAKNAS DELIVERED THE OPINION OF THE COURT. 


Pinintiff in error wae convicted upon en informotian 
for secault and battery on a trial hed before the court without 
a jury. 

@hile the court's orders postponing the case for 
*trial* after a finding of cuilty are somewhat inconsistent 
yet/aefendant appeared end recognised jurisdiction beth of 
his person and the cause on each accasion we are not prepared 
to hela that the court lost jurisdiction because the case 
was postponed two or three times for a few days before 
entry of judgment on the court's finding. 

But the judgment must be reversed fer the 
feason that the defendant was not givem « fair trial, We 
wae employed at the LaBalle Hotel of Chicage to show its 
geste te taxis in front of it. The complaining witness 
Wee &@ ariver of a taxi, The assault grew out of an 
altercation between them. Defendant ealied as a witness 
to the asesult @ event of the hotel, an apparently 
respectable young man residing in iowa and attending 
eeliege at Cornell University. In the course of his 
direct exemination he stated that the cemplaining witness 


ry 
a} 


| circling his text in front of the hotel without taking 
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passengers, whereupon the court interrupted the examination 
and the following collequy ensued: 


"THE COURT: Q Ie it not w fact that somebody called 
him every time he circled sround? 


A Ho sir, sbsolutely not. 
THE COURT; I don't believe you. 


THE WITWSGS: Judge, 1 um om my honor here. I can 
prove that I am a man of honor. 


THK COURY: I would not believe you under oath now. 


mar WITN8SG; Ghat is the use of having testimony here 
on 


on 

tke count; GoeZhome then. 

THA @1YWkSS; I never was in such a court in my life. 

THY COURT; Get out of the room quick. if you don't 
like the way things are rum here, get out of the room. 
Where's the bailirr?* 


Whereupon the witness left the court room as directed by the 


 eourt. 


; Defendant's eounsel eathaghet to the court's aetion 
and the witness left the court room without further examination. 
Defendent repeatedly asked leave of the court to recall the 
witness, complaining of the court's unfsirness and stating 
material matters the witness would testify te. But the court 
refused to hear him. 


the reeeord ealle fer observations we regret haviag 


to make. It is hardly to be wondered at thet this noneresident 


witness should exclaim after such a colloquy ‘that he never 
was in such a court in bis life.’ Few records disclose s 
greater disregard of judicial proprieties and of fundamental 
principles in court precedure. There is no semblance of & 
fair trial when in the midet of a witness’ testimony the 
judge in offect characterizes him as ao perjurer and 
autoeratieslliy drives him from the witness stand before he 


as finished his testimony, ‘nd the record does not 
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furnish the slightest excuse for auch a preeseding. The fact 
to which the witness testified had not been denied and wes not 
dim itself iwprebsable, an¢ he had not been impeached. 
. Sut other romerke of the judge indicated that his 
_ @pinion of the witness’ veracity rested upon a previous 
experience of hie own in front of the hotel, and before fixing 
the fine he soid he wae “going to continue the case until 
Jonuary and see how much fighting there is going to be." 
It would seem unnecesoury in the present stage 
of the developmmt of Judiciad procedure te state that a 
judge before whom « conse is brought fer trial without a» 
jury cannot decide the issues on his private experiences and 
personal ebservations but suet de so on evidence produced at the 
trial, ond should defer passing on ite sufficiency and the 
‘eredibility of the witnesses, until the testimeny is all in. 

* Guch unfairness ond departure from regular 
procedure as this record discloses compel us to reverse the 
judgment and remand the couse fer a fair trial. 

fs REVERSED AND ASMANDEG. 
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ABPPAT, PROM MUNICIPAL COURT 
oF CHICAGO. 





ER, suUsTICS MATCHZTT DELIVERED THE OFINLON OF THER COUNT, 


Appellants, defendants below, were sued by plaine 
tiff for money had and received by them as agents ef the plain- 
‘tiff from the anle of # lease of a certain store. ‘The case was 
tried by the court, ‘The finding wae for plaintiff and judyment 
— entere: thereon, | 

the facte as they apposar from the plendings and 
evidence are that one Frenk Cuneo was the owner ef a building 
st 1008 Wilson avenue in the city of “niermgc, in which was lo- 
cated the setere in question, He leased thie store te Gibsens 
Picture & Gift Shop, « corporation, The lease was dated Ucto- 
ber 1, 1916, and by ite terms weuld expire April 30, 1918, Ap- 
Pellants se agente for appellee negotiated and obtained an ase 
@igment of this lease, the consideration for the same being 
furnished by appellee and one Ambrose J, Arier, ‘he assignment 
WAS executed in blank and together with the lease was delivered 
to appellants July 21, 1917, By the terme of the assignment 
Gibsons Picture & Gift Bhop retained the right of possession 
until July 31, 1917, 

en July 2lst fellowing, eppellante in behalf of 
hepeldoo entered inte negotiations with Spaulding Weiet chops, ® 


@erporation, for the resale of this lease te it, The Waist Ghops 
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demanded a8 a condition te their purchase of it thet the lease 
should be extended for a further period, Appellants, through an 
employee named Crone, secured the verbal promise of the ewner te 
extend the lease as requested and informed appellee thereof, ‘The 
transaction was consummated July 25th, The nase of the Waist 

Shops was written inte the blenk agsignment of the lease and the 
instrument delivered to it ond it paid eppellants therefor the 

gum eof $1800.00, Aa a part of the transaction appellants alee de- 
livered to the vaiat Shops an agreement in writing by which they 
promised to obtain from Cuneo = lease of the stere from Auguet 1, 
1917, to April 30, 1920, at a rentel of $150,000 per month, and 
further cevenanted that the pessession of the premises should be 
delivered to the Gpmulding Waist Shops on August 1, 1917, They 
did not secure this lease and they apperently could net deliver 
the possession of the premises to the Spaulding Waist Shops on 
faguset 1, 1017, aw agreed, the Waist Ghepe thereupon sued appell- 
ants in the Circuit court of Ceck Uounty for a return of the 
$1800.00 paid, which its declaration alleged had been fraudulently 
obtained, 

Appellants offered in evidence a letter from their 
attcrney and proved it was received by the plaintiff Cetober loth, 
1917, In it the pleimtiff wes netified Of the suit in the Cireuit 

court, and it stated; 

“Inasmuch as Netling, Kehler *© So, were acting as 
your agents in this transaction, I em writing you te inform 
you that the $1600.00 which the Speulding Waist Shops, inc,, 
paid to Netling, Kahler & Cco,, will be paid te you if you 
agrea te hold Netling, Fahler & Co, harmless on account of 
the litigation which we have been compelled to defend in 
your behelf, in order to protect your interest in the $1600.00." 

Appellants aleo offered to shew vith respect te the 
Cireuit court suit that a verdict had been rendered against them 
therein for the sum of $1655.75, and they moved the court for a 
‘@ontinuance of the cause until the suit in the Cireuit court should 
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be finally disposed of, The evidence offered was excluded and the 
motion fer a continuance was denied, Uvidence tending to show that 
plaintiff did net have the rivhts of title end pessession agreed to 
be transferred te the Waist Shops was also excluded. 

7 Appellee urges, and this seems to have been the theory 
of the trial ceurt, that the writing whereby it was agreed that the 
lessee should be extended and possession delivered wae executed by 
the appellants in their own names and without authority from her; 
that it was outside the gcope ef their sutherity as agents, and that 
she, therefore, is “net bound thereby, it is true it is not made to 
appear thet she had knowledge of or authorised the execution and 
delivery of the specific writing. However, sie knew the promises 
contained in it were being demanded by the prospective purchaser 
and that appellants as her agents were endeavoring te satisfy the 
purchaser with reapect to them. the had knowledge of the written 
@ontract pricr te bringing this eectien for the proceeds ef the sale, 
and while prosecuting the suit the written centract was necessarily 
brought to her attention and all the faets in connection with the 
execution end delivery of it. We understand the lew to be that a 
principal who vith full knowledge of the facts that his agent has 
made an unautherized contract in hie behalf, brings an action 
against the agent for the recovery of the money received by the 
agent through such contract thereby affirms and ratifies the con- | 
tract ond waives hie right to maintain an action to avoid it on the 
ground of lack of authority or fraud, it is, of course, enly ele- 
mentary to say that if the contract is ratified it cannet be ratified 
in pert. The principal may not receive the benefita of the contract 
without obese assuming ite burdens, when the fects are wade known 


to him he is put to his election and is bound thereby. urray v. 
Mann, 2 Exchequer Reports 537; Bailey v. pardricge, 134 L1l1l, 188; 
Brank Vv. Jenkins Bros. & Ghipman, 22 Ghie Gtate 597; Delaware, 
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jackewanm & Yestern fy. v. Thayer, 41 i11, App. 192; Arsuage et 
al, Vv. Gonzales et aj,, 259 Fed. 60, It follows that the trial 





court proceeded on an erroneous theory and that the evidence 
which was offered tending to show that the Spaulding Waist Shops 
was prosecuting ita oath for fraud against appellants and had 
Obtained a verdict against them therein, was improperly ex- 
cluded, 

Plaintiff sued for money had and received, This is 
an equitable action and governed by equitable principles, High- 
way Commissioners v. Bloomington, 255 111, 164; Law v, Whrlaub, 
104 Ill, App. 263, if she failed te defend the suit brought 
against eppellants in the Cireult court and refused to indewnify 
them in ense the money was turned ever te her, it would be 
highly inequitable to permit her to recover. Peyser v. Wilcox, 
64 Howard practice, N, ¥, 525, In an action of thie kind the 
defendants may ehow any fact that entitles them to retain the 
money sued fer on cither logal or equitable grounds, Murray v. 
Hann, supra; Weit's Actions and befenses, 1878, p. 511; Heiden 
v. Ferking, 76 Ill, 455, 

The judgment will be reversed and the cause ree 
manded, 

| REVERSED AND RERANDED, 
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Superiox Court, 
Cook County. 


MA. JUSTICK KATCHATT DELIVERED THE OPINION OF THE couRT. 


Thies is an appeal by the defendant from a judgment 
for $2000 in faver of the plaintiff in an action on the aban for 
personal injuries. The cause wae submitted to a jury. 

the original declaration in each of ite counts 
averred "thet prior to the commencesiont of thie suit ae required 
by statute che caused to be verved on the city of Chicago, ite 
 gity clerk and city attorney, » certain notice giving the name 
and residence of the person injured, the date ond the hour of 
the secident, the location where ssid accident occurred end the 
name and acdress sf the attending physician, e copy of which 
ukd"notn hy attached to this deceleration ond serked Exhibit 
‘a and made # part of this crunt, the same ae if herein 
apecielly pleaded ond to which reference may be had.* 

fo the declaration the defendant, city ef Chicago, 
filed a ples of general issue, but «after the jury was impaneled, 
the defendant by leave of court ond over the objection of the 
plaintiff was sllowed te with¢raw ite rlee end file so dexurrer 
to the declaration. Thies demurrer was sustained. The plain- 
tiff filed an amended declaration in which it wet vp in haec 
Yerba « sufficient notice which it elieged had been duly 
served upon the city. To this defendant interposed a plea 
of the statute of limitations. ‘The pisaintiff demurred 
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and the demurrer wos pustained by the court, The elleged error 
of the court in this regerd is the principal matter urged here. 

The rule to he applied is clearly ladd dow in Wolters 
v. Gity of Ottawa, 240 [11], 289, it was there ctated xs 
farilews: “If the original declaration states a caune of action, 
however defectively, provided At ia sufficient te sustain « 
judgment, an amendwent is permissible amplifying the statement 
of the name couse of setien, snd will relate back to the filing 
of the original decleration so at not to be subject te the 
intermediate running ef the statute of Limitations." It ia 
true as appellant peints out that the exhibit ettached to the 
plaintiff's declaration forms no part of it, ond that the 
attempt to make it a part of the common Law declaration by 
reference was wholly ineffectual fer that purpose. Jones v. 
Sity of Chicago, 167 Ili. App. 175; HMerlew v. Rogwell, 15 111. 
‘ST. 

We think, however, that excluding the attached 
exhibit, the decisration was sufficient to sustain a judgment. 
(Sargent Co. v- Boublis, @15 111. 498) and, therefore, the 
court did not err in sustaining a demurrer te the plese ef the 
stetute of limitations. 

| Appellant alse complains that the court erred in 
admitting in evidence two photographs ef the place of the 
alleged injury. When these photographs wore offered in 
evidence by plaintiff the defendant objected, but afterwards 
used the photographs as ite own in the trial and by 60 doing, 
ve tidak waived any objection to their admissibility. 

it is also urged thet the damages awarded are 
excessive. We do not think so. 

Appellant aleo complains because the court refused 
its request to give to the jury the following instruction: 
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"the jury are instructed thet the defendant, 
City of Ghicege, is net an inevrer saninst accidents 
upon ite sidewalks, nor is it liable for every defect 
therein, though it might onuse the uty aued for, 
And if you find from the evidence the sidewalk 
at the place of the rn, injury wes in « rearonsbly 
esfe condition for travel in the ordinary modes, then 
you will find the dofendent, City of Chicago, not 


gudity.* 


the proper elements of the inetruction were contained in others 
given. It was somewhat misleading. We think the court did 
mot err in refusing te give it. | 


The judgment of the trial court will be affirmed. 
AFFIRM, 
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Appeal from 
Circuit Court, 
Cook County. 





WR. JUSTICE MARCHRTT DELIVERED THE OPINION OF THE COURT. 


this isan appeal by defendant from a judgment 
entered upon the verdict of a jury in an action on the 
case for personel injuries. 

The plaintiff in his declaration alleged that 
on September 12, 1916, while walking in a westerly direction 
in the city of Chicago at the intersection of Carpenter and 
Brie streets, he was run into and injured by a milk truck driven 
by the servant of the defendant, appellent. He also alleged 
negligence and mismanagement cf the truck, failure to warn 
Plaintiff of its approach, failure to keep control of it, 
failure to keep a proper lock out, violation of a city ordinance 
and excessive speed contrary to the statute. 

The principal contention of appellant is that the 
verdict is manifestly against the weight of the evidence and 
that plaintiff was guilty of contributory negligence. Appellee 
argues that as the bill of exceptions dees net show s motion 
at the close of all the evidence to direct a verdict, and 
further as no motion for a new trial or ruling thereon is 
preserved in the bill of exceptions, the court cannot consider 
the weight of the evidence. Such was undoubtedly the law as 


indicated by the cases cited. Streater Independent Telephone 
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Se. ¥» Continental Telephone Construction Go., 217 Ill. 577; The 
St. Louis & O'Fallon Ay. Co. v. Zhe Union Trust & Savings Bank, 209 
tll. 457; The O42 Belt Ry. Co. v. Lewis, 259 Ill. 106; Pate v. 
Blair Big-Muddy Coal Company, 252 111. 198. And such is the law 
now unless it has been changed by the amendment of 1911 to 
section 81 of the Practice Act, Hurd's Revised Statutes, Chap. 
110, pege 2246. We do not find it necessary to decide that 
question. | 

The injuries for which plaintiff sues were sustained 
by nim on the morning of September 12, 1916, Erie street ie a 
public highway extending cast and west, Carpenter street is a 
public highway extending north and south. The plaintiff at the 
time of the trial was about 46 years of age and is by trade a 
Carpenter. nn the morning in question he went to work about 
8 o'cleck and worked until 10 when his material wes exhausted. 
He then went home and changed his clothes and started out to take 
measurements on another joh seme ten blocks away. mn his way he 
stopped at os saloon which was situated at the northeast corner 
of the intersection of the two streets above named. tiie bought 
@ glase of beer and drank a part of it. He had previously on 
that morning taken a drink of brandy. He left the saloon from 
the front door end as he says looked north and south to see if 
the way was clear before proceeding across the atreet, He then 
proceeded in a westerly direction and when a few feet from the 
west curb line of Carpenter street was struck by the truck 
driven by the servants of defendants. The truck weighed 6900 
pounds and was at the time carrying e load of nearly four tons. 
After striking plaintiff it continued nerth and came to a stop 


near the west curb of Carpenter street about 40 feet away. 
The evidenee else tends to show that the driver was 


late and in a hurry and that as he came from the east on Brie 
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street he turned north to the right on Carpenter street, but 
failed to keep insdde the center of the street as required by 
the city ordinance. The evidence offered by plaintiff further 
tended to show that as the truck turned it struck the plaintiff 
in the back kmocking him down, rendering his unconscious and 
running over and mangling his left hand. This version of the 
accident is testified be by plaintiff, by Hebert Motmey who 
kept the enloon, ond by Frank Henianek who was at the time 
working in a large factory om the southeast corner of Brig and 
Carpenter streets. This last named witness testified he saw 
the accident through a window from the second floor of the 
building in which he worked. the testimony of these witnesses, 
as well as that of a fellow laborer who worked with plaintiff on 
the morning of the accident, is to the effect that the plaintiff 
at the time in question was in a sober condition and net under 
the influence of liquor. 

Om the other hend the driver of the truck and his 
helper testify that they first caw plaintiff about 125 feet east 
of Carpenter street on Brie street; that there wae not much 
traffie in the atreet that dey; that plaintiff was on the right 
side of Brie street walking west and passing it the direction the 
truck was going; that when they first saw him he was about 
opposite the truck; that he seemed as though he was drunk and 
they paid no more attention to him; that he staggered on the 
street not walking straight and looking down at the sidewalk; 
that they went on right past him; that the horn was sounded six 
or seven times; that they commenced to sound the horn about 
twenty-five feet from Carpenter street; that the driver did 
not see plaintiff as he made the turn there; that the plain- 
tiff grabbed the right front fender, about the center of the 
fender towards the high part, just above the wheel; that the 
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truck was being driven then about four or five miles an hour; 
that when the driver saw him greb the fender he put on his brakes 
to stop the truck and that he stopped it in about seven or eight 
feet; that the plaintiff fell over backwards; that the driver 
then got off the car and went sround behind it and the plain- 
tiff’s body as it laid in the street was sbout six or seven feet 
from the rear of the truck. 

We think the jury was justified in finding the driver 
negligent. Whether the plaintiff proved he was at and just 
prior to the accident in the exercise of due care and caution 
for his owm safety, is a closer question on the facts. The 
larger number of witnesses were of the opinion that plaintiff 
was in an intoxicated condition just after the accident. This 
tended to suppert the testimony of defense as to plaintiff's 
went ef care. “The rule is that veluntary intexication will 
not excuse a person from such care as may reasonably be expected 
from one who is sober." South Chicago Gity Ry. Co. v+ Dufresne, 
200 Ill. 464. Piaintiff sedmitted drinking a glass of beer just 
prior to the accident and shortly before that, one of brandy. 

In his wmeconscious condition after the accident with the odor 
of liquor on his breath, these witnesses micht essily have been 
mistaken in their opinions thet he was in fect 4¥%imk. The 
issue of fact was for the jury and we cannot say ita verdict 
was manifestly against the weight of the evidnnce, 

Appellant also complains that the court erred in 
permitting certain questionn te be put to a witness of defendant 
on cross examination and that counsel for the plaintiff in the 
trial of the case made improper statements in his argument 
to the jury. We have examined these alleged errors and do not 
think that «ither of them con be sustained. 
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UR, JUSPTICR WATCHATT DELIVERED THA OPINION OY THE COUNT. 


Appellees Ynright and irendergast sued appellant, 
David C, Gook, with Benjamin A, Foasenden and J, C, Abbett, 
for the price of certain plans for an improvement on preaises 
Owned by appellant, Cock, at 72-82 Yast South Water street, 
Ghicage. The plana were onde by ti. J, Helullen, an architect, 
at the request of the plaintiffs, snd the circumstances under 
which they were made were a8 follows: | 

Appellant was the owner of premises in Chicage on 
which wae « building that had been partly destroyed by fire, 
He lived in Blgin, illimeis. #, A, Pessenden, now dead, was 
engaged in the real estate business in Gulecege and was his agent, 
B. A, Fessenden pleced a eign upon the prewises which read; “Fer 
lease to acceptable tenants or your own broker.” Wr, A, 0, Pease 
senden was a won of 8, A, Fessenden and aseiuted his father in 
his business. J, ¢, Abbott was in the garage bueiness and A, C, 
Peasenden opened negotintions with him for the denise of these 
premises to be used for that purpose, and it was guggeetod that 
certain improvenente might be ande thereon a8 required by Abbott, 

The plaintiffs, Snricht and Prendergest, were general 
building contractora, At the request of A, ©, VYessenden they 
ogreed to muke a general exanination of the building without charge. 
This was in the nature of a preliminary report, r. Enright exe 
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Plains that he took “a gambling chance", hoping te get the work, 
“It woo estimated that the proposed improvements would cost about 
$16,500, The lease to Abbott was drawn for a tera from septen- 
ber 1, 1915, to April 30, 1920, and it provided that the leasee 
should depesit with the lessor as security toni performence of 
its covenants the gum of $10,000. This deposit was never made, 
and the den) fell through spparently for that renson, ‘There woe 
“nO evidence thet Cook had knowledge ef or ordered the plane, 

The court found for plaintiff and entered judgment, 
it io apparent from the rulings of the court upon the proposi«- 
tions of law and feet submitted that the theory ef the court was 
that B, A, Peasenden was the agent of the defendant, Ceoek, and 
that he bad ordered these plans in Ceek's bensif, and had au- 
thority to do so, 

Plaintiffs! evidence was admitted upen the prosise 
of plaintiffs that they would connect it up and shew the suthority 
of Fessenden to order the plans in Ceek's behalf, When the plain- 
tiffs called the arehitect as a witnese the court suggested, "I 
think that befere you proceed with the other werk you ought te 
eonnect up with the defendant," At this suggestion plaintiffs 
then cnlied sas a witness the defendant J, ©, Abbott, who was 
later diemissed by them out of the cane and whe testified that he 

_knew David ©, Cook; that he met him in connection -ith the building 
em Seuth Yeter street in Figin @n foly, 1915, end talked with him 
in regard te it; that he asked him if they sheuld oclese the deal 
that they head up, whether he eould get an entrance to the ouilding 
on the Hichigan avenue side; that David ©, Cook said to him that 
he was surprised er, Veesenden did net nave the lease signed and 
that he would be glad to go over it; that the witness then said 
to him that he would like to talk with nim ebout it ans that he, 


Cock, then said tat he would take it up with his agent by leng 
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distance telephone and would then advise the witness as to the 
arrangement that he wanted te make; that his sgent was tr, Fes- 
senden, Gr.; that he told him he would hear from the young man, 
Fessenden; that thereupon the witness continued the negotiations 
in regard to the property with the two Vessendens, 

it is undisputed that the plana in question were 
never delivered either to Ceck or te the Yessendens, nor does it 
appenr that anyone at any time had any conversation with Cock 
about these plane, It was the intention that they should be ate 
tached te the Lense in case it was executed, The proposed lease 
was sent to appellant and he signed it, but the lessee was unable 
to make the required deposit, go it was net delivered and the 
whele scheme fell through. Appellant cannot be held liable 
unless he autierized Fessenden os hie agent to erder the plane 
or ratified the order after it was made, Ke cannot, we think, 
be held to have ratified it for the reason that the evidence 
fails te diselose that knowledge of the facts of such & centract, 
assuming 1: was in feet made in hie behalf, was ever brought home 
to him. A principal eannet be held to heave ratified an unauthorized 
act ef an agent unless he is firat fully and clearly informed of 
the material facts and circumstances of the matter which he is 
deemed to have ratified. Matthews v. Hamilton, 25 M11, 426; 
Sill v. Pate, 230 111, 39-40, 

Appellee invokes the rule that a persen dealing with 
an agent in good faith on the faith of his apparent pewers and 
without netice of facts showing that the act was unauthorized, may 
hold the principal lisble whether the act was authorized or net, 
Meponald v. Chisholm, 131 i11, 2735; St. L. B- By. Eo. ¥- Bhgin 
Condensed wlik So., 74th O11, App. 624, We do not question that 
rule, but it is net made to appear by the evidence that either of 


the Fessendens head such apparent power, The evidence indicates 
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the authority of o real estate broker whowe business for his — 


principal wea te find tenants for hia property, AS suoh agent he 
undoubtedly had the authority to negotiate a lease and implied 
authority to do whatever was proper, usual and reasenable to 

that end, That the fessendens did net nave authority to execute 
the lease is apparent from the fact that it was sent te dock for 
that purpose, whatever the limites of their apparent authority 
may have been, it seeaa clear that it did net inelude the power to 
bind the principal for the expense ef plans to make an improvement 
eceating $16,500. Durkee v. Serr, 65 Pane, Reporter, 117, 

Ae the record is wholly barren ef evidence tending 
te show that the agent © ef appellant had eutherity or apparent 
suthority te contract for the vleans in behalf of appellant «nd 
likewise fuile to disclose any evidence tending to show a ratifieg 


gation by him ef such » contract even if it be conceded it 


wae made, the judgment will be reversed with = finding of fact, 


REVERSED WITH FINDING OF FACT. 
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Superior court 






PRANELIZ PARE FON 
a corporation, J 
anc J. TYING FRO 


of Cook-County. 


WR. JUSTICE BATCHRTS VSLIVENSD THB CPINION OF THE coUuNT. 


Thie is an appeal by the complainant belew from a 
decree which dismissed his bill for want of equity. He sued 
ag the equitable one+half owner of any money which might be 
recovered in a suit brought by ForstereWaterbury & Company, 

a corporation, now the Franklin Perk Foundry Company, appellee, 
against the Sebster Manufacturing Company. The bill of 
complaint charges that recovery against the Yebster Company 
was made impossible by reason of a conspiracy between the 
defendants and its agents, whereby material evidence was 
“removed or wantonly destroyed"with”"full imowledge of their 
value ond importance in said Webster suit." The cause was 
reforred to o muster. The court cverruled exceptions to his 
report and dismissed the bill as recommended by him. The overe 
ruling of these exceptions ond the entering of the decree are the 
errors alleged. 

The material facts are that on January 14, 1911, the 
complainant Charlee 7. Forster and one Hay Walker, Jr., were 
the joint omers of #11 the stock of Porster-Yaterbury &Company, 
which was an Illinois corporation. Yorster was president, 
treasurer and a director of the corporation. Walker, Jr., was 
else a director. 

& January 14, 1911, Forster sete gli his stock 


‘ in the corporation to Walker, The transection was evidenced 
met a 
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by 2 written contract between them. A suit by the corporation 
against the Webster Manufacturing Company was then pending. The 
contract between Hay Walker and Forster provided that Forster 
‘Should take personal charge of this suit and any sum recovered, 
iess fees and expenses, should be divided equally between them. 

The suit arose out of a contract between the Webster 
and the Forster-Waterbury Companies made July 17, 1899, wherein 
the Forster-Waterbury Company egreed to manufacture 1000 tons of 
chain per year, or so much thereof as the Webster Company should 
order, and the Webster Company agreed to pay, therefore, a price 
te be fixed by adding to the actual cost of manufacture the sum 
of $20.00 per ton, the items of cost to be submitted to the | 
Webster Company, and any dispute or difference arising between 
the parties to be arbitrated. 

The suit at law for damages for alleged breach of 
this contract was begun October 29, 1901. On June 24th there- 
efter the Yebster Company filed a bill in the Circuit Court to 
restrain the prosecution of it and prayed that an account be 
taken. <A demurrer to the bill was sustained, but on appeal the 
’ order was reversed and the cause remanded. Thereupon the Forster 
Company filed ite answer to the bill and the cause was referred 
to a master in chancery te Ane aseuint. 

In this litigation the Forster Company was represented 
by the law firm of DeFrees, Brace & Ritter. On January 27, 1911, 
pursuant to the contract between complainant and Hay Walker, Jr., 
John A. Wassen was substituted. After ineffectual efforts to 
get a settlement, he caused the case to be set for hearing and 
began the introduction of evidence. As the trial progressed he 
came to the conclusion that it would be impossible to recover 


unless he could have what was known as the “Foundry Cost Cards." 


These were the only records showing the actual cost of the chain 
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manufactured and delivered. He requested the company to get 
these cost cards. Search was made for them, but they could not 
be found and ae a result the litigation wes abandoned and the 
suit in which more than $100,000 wes claimed, dismissed. 

We agree with attorneys for appellant that aside from 
the necessity of resorting to a court of equity in order to 
establish the rights of appellant as the equitable assignee of 
@ one-half interest in the Webster litigation, his suit has all 
the earmarks of on action at law for damages. It is not seriously 
argued that the evidence proves any conspiracy as alleged. It 
is, however, urged that complainant may recover on either of two 
theories, (1) that defendants are guilty of conduct which amounted 
to a conversion of the Foundry Cost Cards, (2) that they are 
guilty of negligence whereby they were lost. We do not question 
under the authorities cited that the defendants might in law be 
held so liable if the facts warranted. The master, however, 
found the issues against complainant on the facts. The chancelior 
approved the findings of the master. fe have neo right to set 
these findings aside unless they sre clearly and manifestly 
against the weight of the evidence. 

We have carefully examined the evidence pointed out 
by appellant tending to sustain his theory of the case. His 
argument is necessarily based upon the theory that st the time 
he left the factory, January 26, 1911, these Foundry Cost Cards 
were in the factory Yaults. Por about eleven years prior thereto 
he was practically in eontrel end manegement of the guit and of 
the evidence in question. Walsh, the new president, was appointed 
attorney in fact for Hay Walker and elected president of the 
corporation Jenuary 25, 1911. Apparently » day or two thereafter 


he assumed control. ‘The record does net sustain the contention 


of appellant that the Foundry Cost Cards were at the office of 
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the corporation at thet time. The only proof tending to show 
they were is the testimony of complainant. He wrote letters: 
which appear in evidence stating this to be a fact, but when 
examined on the hearing stated that the cards were in the 
vaults thirty days prior to the time he left. ven this 
statement is contradicted by the testimony of iiassen who says 
that when he inquired for the ecards complainant told him he 
had turned everything over to Mr. Brace. Compleinant does not 
deny he so stated. 

The complainant says he went to the of “ice of /Company 
at Frenklin Perk on Jenuary 26th, for the purpose of getting 
the Webster packnge of records; that he was ordered out of 
the office by Walch ond teld not to return until sent for. He, 
however, admite he made ne request for the records, papers 
and documents, and Foundry Cost Cards at that time. He says he 
went there thinking he had the right toe go into the vault and 
get them if he wanted to, and that the conduct of Walsh prevented 
him from doing this. He does not say that he then, or before 
gave Walsh any information about the Foundry Cost Cards or the 
necessity of preserving them. The evidence is clear defendants 
did not have this knowledge at that time. When thereafter 
through Mascen, complainant requested the defendant company to 
search forsand find the cards, etc., the defendant company 
through Walsh wrote, “Mr. Forster can have access to any and all 
books, papers and deta concerning the Webster Manufacturing 
Company suit at any time and at any convenient place that either 
he or you may designate.* he complainant did not evail 
himself of this offer. Search was made by defendants and 
other employees of the corporation without success. 


The records of the corporation were moved to 


Pittsburg sometime in the month of March following, and appellant 
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urges that the evidence was lost at that time through the 
negligence of the officials of the company in charge. The 
Master finds that the evidence in question was not sent to 
Pittsburg; thet it was lost while in control of appellant. 
Appellant contends these findings are not sustained by the 
proof. 

We are uneble to say that the material findings of 
the master as approved by the court are clearly and manifestly 
against the weight of the evidence. On the contrary we think 
the evidence wholly insufficient to show complainant had any 
equitable standing. 

The decree is right and it will be affirmed. 

APFIRNED. 


* 


: 
: 
bh 





' -—"s. = 
4 
. 











© 278) Sev aot no = % eT. pWIEZ 2-2 ite 24 mee of i 
— a tian: ; ay ee ee 
“aalt siguoxas omie say de 2006 peony! 
. Stet et ‘ts & a. 
ot i a cade 


r a We ND *, 4 
od duke dun com meddeeee xt ceuobive uit sald ob 
; The es” eS : 
3 “sdnaitoque Ye Lovdme at ‘ekki tot att Hs 


iw F Ss ere tek % 2.979 Pal 7) 
_ tilt WS beaindern 00 ote 


bs ei Se PR Boeke eth: Mee 


: “go mpakbalt Letcoces sa ah ¥e a ad ao 


eh RD Oe are 





ws 
ae | * 3 ¥ ee , i 
; CSS iy 
i 
« r 
. Lz afs 
. sol ‘sa { 
h hae 


islty Quod A ae wed 
4 : $e 4 ps ra “= . 
PEM She WREST beara 
eae) aaa 
+ oe at SRS 

wl Ne he tau 
‘* oF BAe weer ity wee Sere of ae 
ees ter). "me ian 

. 2 PALEY side’ ¥ 
a 


a ape WS 


rece ey eee 





5. Pw, 






“131.A. 689 


Appeel from 
Gireuit Court, 


CHICAGO RAILWAYS * COMPANY, 
& corporation, ated. 


on fopeeh of CHICAS f 
RAILS of exzaete 
ee. ; 


Cook County. 


MR. JUSTICZ WATCHPTT DELIVERED THES OPINION OF THE CouRT. 


The plaintiff below recovered judgment on the 
verdict of a jury against the defendant in an action on the case 
for personal injuries. the declaration set up alleged negligence 
ef the defendant in the management and control ef its care, and 
in particular that it failed to atop its care so as to avoid 
injury to the plaintiff which under the circumstances it was 
alleged that it was its duty to do. A count charged that the 


‘defendant wantonly caused the injury, but it is) 20% claimed 


here that aypellant is thus liable. 

The accident in which appellee was injured heppened 
in the city of Chicago, December 15, 1914, in the morning 
between ten and eleven o'ciock. The plaintiff at the time was 
employed by the city of Chicago au a street sweeper. le had 
been so emplceyed for about twe yeurs. He was then about 
seventy yeors of age. He was working with another employee of 
the city on Lincoln avenue, a public street which extends in a4 
general northerly and southerly direction. To the north of 
the place where he worked and about 150 feet away from him was 
Sehool street, another public street extending sast and west. 
The defendant street car company maintained two parallel 
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tracks on Lincoln avenue. On the west tracks the southbound 
cars of the company were operated, and the northbound cars ran 
on the east tracks. At the time in question the sweepers were 
working northward. The plaintiff was working on the southbeund 
track on the weat side of the street when one of defendant's 
care approached from the south on the east track. About the 
Same time another car approached from the north on the west 
track, Pleintiff testified, “When I first saw that car it was 
about ten feet away from me. Before I looked up and saw the car 
I stepped to the west and seen automobiles and eagona coming, 

so I had to step back to the east. I mean I stepped to the west 
after I saw the car. iI had a broom and I was sweeping with it.” 
He further testifies that he stepped back to the east when both 
the care hit him at the same time. 

Appellee argues negligence from this fact as the 
motorman of the southbound car testifies that he had it in 
entire control. We think, however, that plaintiff was mistaken 
when he said that voth of the cara hit him. A preponderance 
of the evidence indicates that the southhound car stopped about 
three feet away from him and that he was struck by the north- 
west corner of the vestibule of the northbound car and hurled 
against the southbound one. There is no claim that either of 
the cars was operated at an excessive or dangerous rate of 
speed, nor is other negligence of any kind made to appear 
unless it may be said as suggested by plaintiff that the 
motermen upon both the cars were in a position where they 
must have seen the situation of the plaintiff (which plaintiff 
could not see) and that his onhy chance of escape towards 
the west was cut off by vehicles on the west side of the car 
tracks. Under these circumstances it is argued it was 


negligence for the cars to bear down upon him ond it was the 
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duty of at least one of the motormen to stop his ear in order 
that the plaintiff might be extricated from the peril of his 
position. This contention is necessarily based upon the theory 
thet the street to the west side of the southbound track was 
congested by sutomobiles and other traffic to such an extent 
that it was wunressenable to expect the plaintiff to move in that 
direction to aveid the dancers of his situation. 

The Pisintiff is the only witness who testifies that 
the treffic on the west side of the street wes in this congested 
Sondition. There is considereble force to the contention of 
appellant that even if his testimony on this point is takeh to 
be true, it indicates a want of due care fer his own safety. 
Plaintiff was facing nerth while he worked and could easily leok 
out fer and see vehicles that micht be coming towards him, as 
well as street cars, but however this may be, we have examined 
the evidence and are of the opinion that by a clear and over- 
whelming preponderance of it, the fact is established that this 
Supposed concested condition of the traffic on the west side of 
the street, did not in fact exist there at the time of the 
accident. 

The witness Auls who was working for the city and 
moving in the seme direction es plaintiff, to whose orders 
plaintiff wae subject at the time in question, and who was 
called as a witness for the plaintiff testifies that he was 
about twenty fect away from him at the time and that he did 
not then sec any southbound vehicles on that street. Peterson 
one of plaintiff's witnesses wae in his store immediately west 
of. the place of the accident at the time it occurred and says 
that from his position he had an wobstructed view of the cars. 


This is inconsistent with plaintiff's testimony. ‘The motorman 
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on the southbound car testifies, “There was no other traffic 
such as autos, horses, or wagons or any other kind of vehicles 
between School strect and Melrose on either side of the track 
at the time this happened.” The motorman on the northbound ear 
testifies, "On Lincoln Avenue north of Belmont I had a clear 
atrest where this man was working. I put on my power as I 
always do running between blocks as I crossed Belmont.* In 
fact the plaintiff is not corroborated by & single witness on 
this poini, although several apparently wholly disinterested 
persons who saw the accident testified. 

We think it is the kaw that the rights of the 
operators of the cars are superior to those of one upon the 
atreets between intersections as plaintiff was, and it was his 
duty to yield the right of way. (Pienta v. Chisago City Ry- 

Gos, 204 112. 264.) The legal rights and duties of plaintiff 
were similar to those of any other pedestrian lawfully upon the 
streets. His apparent situation as to the employment and work 
was, of course, @ fact woieh the jury might take into con- 
sideration. | 

vo hold that the defendant operating its cars was 
bound to bring them to a full stop under the conditions indicated 
by this record would lay down @ rule which would make it 
practically impossible for the street car company to perform its 
public duties. Upon an exmmination of the evifience we are 
satisfied that a clear preponcerancé ef it indicates that plain- 
tiff wholly failed to prove that there was any negligence in the 
manegement, operation or control of defendant's cars by failing 
to stop them, or otherwise, (Roberts V- Chicago City Ry. fe, 262 
TLl. 228), and that plaintiff has alee failed to prove that he 
was at and just prior to the time he was injured in the exercise 


of due care for his owm safety. Helt Railway Co. v- Skszypezek, 
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225 fll. 242. 
The judgment of the trial court will therefore be 
reversed with a finding of facts. 
REVERSED WITH FINDING OF FACTS. 





MEISE PAR. ter wee eee? Poet: are! ‘aul 


IDE ra cn. % ae 
Fe exareandy Late wes paiesines ww ae 

ei : wie wut Tis, ohsy ane ite 1 

: é 4 Paes eine oe seta wn ms . : 


Pah pe a 


ae Se aan SUTRA he 2% sh Ph rehve 
Pec a Le aoe Hane & cai 


BY, iste ah pith * ss “thinks bs | 




















obs Fe 


od 





Shine sible Sept | Pet Pairs 





3 Re Pe PASS eels ee $5 Bey 
a . n . 

bat TE NAY HD VRS F Ce‘ io Ors: 4, ise ate 
« ok ; 2 am f * 


wie Z <d- RRR cinboid, 
en Bg - . a a 5 . ; ’ au 

, Bi MBAS SIA: «ARRAN ohare lata ialas 
re he : Ais + 


ie Arp ee ae HF eyes vat ya Aa CDP: a 


“pag 





j 5 : rn so P 
. ‘ “4% Qnav'e r i het - Sj i it er “ein 
ee. A a . : a 
, Ba fe FP ast rie 
Be Ra ee ete Sant sa 
? bt Te mt sind : - " , ‘oe ¥ we Z a ¥ ae Se 
“* Se ST AND SSE UPS MEP a) ieee a a 
be: he ae r 


we 
~ 
~y 
is 

< 






oS Fe ‘ 4 
co ae “ities hbo 
. ‘ _ 

“4 Siz Dita 


eR RR Rae 


® Rates Prietis of # 
‘ Patche & . . 


i Lon a ~- oe ne ae ap a hi wy re “ality Se, § ae . 


" + 
a Oy "i Daa : ae iis Seas i 





b= 


334 + 24261 


WINDING OF FACTS. 


We find as facts that the appellant, Chicago Railways 
Company, was not guilty of any negligence which proximately 
contributed to cause the injuries which appellee, August Block, 
susteined, and for which he sues, and that he was guilty of 
contributory negligence whereby he sustained the injuries 
complained of. 
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Opinion of the Appellate Court 





AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of October in the year of our Lord, one thousand nine hundred and eighteen, the same 
being the 22nd day of October in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Hon. Harry Higbee, Presiding Justice. 


Hon. James C. McBride, Justice. ff 
Hon. Franklin H. Boggs, Justice f 
CHARLES C. JOHNSON, Clerk. ~ . THOMAS E. PASLEY, Sheriff: 


a 
And afterwards, to-wit: On the first day of November A. D. 1918, there was filed in the 
office of the Clerk of said Court, at Mt.Vernon, Illinois, an OPINION in the words and figures following: 
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Term No. 8. In the Appellate Court Agenda No.4 
Be of illinois, Fourth District. : 
ea Yareh Term, A, D. 1918, 


ie George &. Keufer and 


lee | 219T.a. 690 
) 


Be: _ Plaintiffe in Error 
* VB es Writ of Error City Court 
Romie Louis, East St. Lovie, Illinois. 


Defendant in brror 


Opinion by Bogge, F. T. 


This is a writ of error prosecuted by plisintiifs 
in error to reverse a judgment or decree rendered by the 
City Court of Bast &t. Louis, on a creditors bill filed by 
defendant in error to reach certain funde in the illinois 
State Dank of that City, deposited te the eredit and stand- 
ing in the name of “George b. Keufer, Truetce." 

At the March 1916 term of eaid court, defendant in 
error hed recovered a judgment sgrainet the pleintiff in error, 
George B. Kaufer, and Julie . Keufer hie wife, for #1003,56 
and costs. Execution was issued thereon, served and re- 
turned, ""o property found". Seid judgment remained in full 
force nnd effect at the time of the filing of eaid bill. 

Kaufer a real estate agent in Haet St. Lovis war 
engaged in selling and renting properties, collecting rente, 
ete., for various parties, among whom wee one Schneiderwind. 
fhe record discloses that “chneiderwind owned two cottages, 
located in “Hortense Plece” in said city thet he valued at 
$4,100.70 and upon which he owed ®15°°.°¢C. Teing tesiroue 


of selling or exchanging these properties, he placed them 
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_ dn the hends of Kaufer for that purpose. Kaufer traded said 
- “Hortense Place” properties to plaintiff in error, Anton 
7 Rugich, for 7.22 acres of land known in the recorde ae the 


"Woodland Hills Sub-diviscion, * Ruzich held a contract of 
purchase for said lend which he had received by sevignment 
from one Yiector Zuker. Buzich aseigned the Tukae contrect 
to the “Woodland Hillis" property to “aufer ac Trustee and 
in addition paid him $1630.00, Keufer executed lis reeeint 
as Trustee for the money paid him by Ruzich and on the ename 
date, July 24th, 1916, deporited $1550.0¢ of the money in 
the lliinois State Bank to hie credit as Trustee.’ Thia is 
the money which defendant in error is seeking by this pro- 
ceeding to reach and have applied in payment of his judgment 
againet Kaufer and wife. WKuzich filed an intervening peti- 
tion Claiming eid funds and asking that he be decreed to 
be entitled thereto and that it be paid to him, 

Said cause wns referred to the Master to take the 
evidence and report hie conelugions of law and fact. Said 
Haster found in substance the facts as above aet forth and 
in addition found that Kaufer war unable to coneummete the 
contract with Puzich and that there remained on deposit to 
Kaufer's credit as Trustee, the sum of $1482.92 which should 
be returned to Kuzich together with the contract of purcharce 
on the "Woodland Mills" property; thet he (Ruzi¢ch) wae the 
equitable owner thereof; and that Keufer has so right, title 
or intereet in or to said money or peoperty and that no part 
thereof wae subject to the debts of Faufer. ‘The Master 
further found that defendant in error wae not entitled to 
the relief prayed and recommended that the »il] be diemiered 


for want of equity. 
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Exceptions filed by defendont in error to the 
Master's report were eusteined in part snd the triel court 
found that the funds on deposit in the Illinois State Bank 
to the credit of Faufer ase Trustee are, so far as the righte 
of the defendant in error, is concerned, the individual 
property of Kaufer and held that the judgment and execution 
of defendent in error should be satisfied out of said funde; 


amd that the remainder of gaid funds after payment of costs 


‘be paid over to plaintiff in error Suzich and that Keufer 


re-aceign and deliver esi¢ eontrect for the 7.22 acres of land 
to Rugzich. 

3% ie fivet contended by defendant in orrer that 
plaintiff in error, Mvzich ie not in a position to question 
the judgment ond the decree of the lower court for the rearon 
that having accepted the re-eesignment from Taufer of the 
contract on the 7,22 acres he is not now in eo position to 
prosecute the writ and he cites numerous authorities which 
he ineiste support hie contention. We are of the opinion, 
however, that hie point is not well taken for the reason that 
the court in decreeing to plaintiff in error, Hugich, the 
return of the 7.22 acres of land which he wae proposing to 
exchange and a return to him of the funds remaining in the 
bank after the satisfaction of the judgment and execution 
held by defendant in error wes in effect holding that Suzich 
was entitied to said land and to said funds except ae against 
defendant in error, and that plaintiff in error was not re- 
eeiving anything under the decree of the court inconsistent 
with the oleims made by him. In other words, plaintiff in 
ervor contends that he is entitled not only te the return of 
the land but to the return of the entire funde while the 


trial court held he wne entitie¢ to the return of the land 
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and entitled to « return ef the funds except enough to 


 satinfy the judgment and execution held by defendant in 
error. Our holding, therefore, is that plaintiff in error, 
 Buzich, hae not releseed hie rights and that he is entitled 


to prorecute his writ. 

On the merits of this case it is not snperent how 
defendant in error who ie not in the porition of a bons 
fide purcheeer for value can have any greater rights in the 
fund in question than Faufer, the judgment debtor. 

| The evidence dircloses that Kaufer who wae engaged 
in the businers of buying and selling property and of col. 
lecting rente, ete., earried the funde which he handtled be- 
longing to persone for whom he war doing business in a spece 
inl cGeporsit ae Trustee, and thet he did not pisce any of 
hie individual moneys in thie depozit or fund, Yhe record 
gico discloses that at the time he depovited the $1560. 
from the funds which he reeeived from husich there was only 
about $6. on deposit to hie credit as Trustee in esid Sank 
and that no new deposite were made thereafter. Se whatever 
remained om deposit in the bank in the name of Keaufer as 
Truetee was all made up of the funds received by him from 
Rugich with the exception of ssid 86.00, The record alee 
dircloser that of the $1630. received by Faufer he deposited 
the vhole of it in the benk to hie credit ac Trustee with 
the exception of $80,00, 

The record further discloses that for any trade 
he mace for Schneidervind he wae to have S> of the ecagh 
received so that the amount he would be entitled to on this 
deal hed it gone through would have been sbout 280.0° the 


amount he deducted before he made the deposit. The evidence 
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is further to the effect that at the time thie trade wae 


So at mle Schneiderwind, the ower of the two ecottager located in 


*Hortense Place* war out of the city on his wedding trip and 
that he did not return for some weeks after sexid trade wae 
made. n his return he refureed to @oneunmate the trade, and 
Kaufer, as truetee, wae uneble to carry out the contrect 
which he had entered inte with Rugicoh for the exchange of 
eaid properties, Rugich, therefore, would be entitled to 
a return of the conciderntion whieh he wer givine for the 
Hortense place cottages, namely, the contract for the 7.22 
acres of land and the money which he haé raid to Faufer as 
truetee, provided ssid funds could be traced and ascertained, 
Union Nat'l Bank v. Goetz, 138 111.135; Wetherell, Assignee, 
ve. O’Brien 146 111.146-151; Hetabe of Seiter ve. Howe, 182 
132.355; Bayor ve. American “rust & Savings Hank, 157 111, 
68-69; Moore ve. Taylor, 252 111.473; Woodhouse vs.Crandall, 
197 121.110. 
| the record clearly discloses thet the $1482.92 on 
deposit in the Illinoie ‘tate bank to the credit of Kaufer, 
Trustee, wae made up entirely of funds paid over by Nuzich 
to Kaufer with the peesible exception of some 96.00. The 
right of Rugieh to this fund ie prior and paremount to de- 
fendent in error and the fund base been eufficiently identi- 
fied, the Circvit Court, therefore erred in curtaining the 
exceptions te the master's report. ‘The decree of the lower 
court will be reversed and the esuse will be remanded with 
éireetions to the trie] court to enter s decree consistent 
with the opinion of the court herein. 

Reversed and remanded, 


Hot to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv Office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the Mow. Court 
at Mt. Vernon, this........... hy we ‘ SaRIERe Rete: dav o. ae 
/) } 
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~QOpinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of October in the vear of our Lord, one thousand nine hundred and eighteen, the same 
being the 22nd day of October in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Franklin H. Boggs, Justice 


CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 






And afterwards, to-wit: On the first day of November A. D. 1918, there was filed in the 
offte of the Clerk of said Court, at Mt.Vernon, Illinois, an OPINION in the words and figures following: 
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August F, Bruchhaueer, et al, 


: Term No. 21. Agenda No,29 
March Term, A. D. 1918. 
: ©. R. Buford t al ) fg 
Ra . R. Buford, eta , oO TT Bgl 
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| Appellants 


Opinion by Higbee, J. 


Appellants, August ¥. Bruchhaueer, and others by 
this appeal have brought this case to this court to review 
the record in a suit wherein appellees 0.R. and J,R.Buford 
recovered a judgment againet them for {1200 for breach of 
a contract. 

‘Appellees were engaged in the garage business at An- 
na, Illinois and were occupying a building insufficient for 
their business and upon which their lease was shortly to 
expire. One of appellants knowing how appellees were situated, 
offered te build a garage building for them if they would 
pay rent at the rate of $80 per month, would make a lease 
for tive years and furnish adequate security for the payment 
of the rent ae it became due. After some discussion, ap- 
pellante caused an architect to meet with them and appellees 
and the plans of 2 garage were discussed and sgreed upon 
in accordance with a sketch prepared by him. On August 9, 
1916 the lease, which is the basis of this suit, wars execu- 
ted by the parties ana a short time after that appellees 
delivered to appellant, a guaranty that the lease would be 


performed. The building to be constructed by appellant, was 
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to be completed on or about October 1, 1916 but they failed 


to erect the same and appellees when the lease on the 


- building occupied by them, expired, rented other premises, 


which they claim were the only premises suitable for their 
businese they could get which cost then a rental of $100 
@month, and for which they made a lesse for the came term 
of five yeare as their lease with appellants. Appellees 
Claim thatthe building they procured was not as suitable 
and convenient for their business, ase the one appellants 
had agreed to build for them and on June 26, 1917 they 
brought this suit for damages which they claim to have suse 
tained by reason of the breach of the lease on the part of 
appellants. 

The first count of the declaration, after setting 
out the lease in full, stated that appeliees had always 
been able and willing to fully keep and perform all of the 
promises on their part to be kept and performed and to pay 
rent in accordance with the terms of the lease; that on 
Cctober 1, 1916, they requested appellants ‘a dalaves to 
them possession of eid building and nremises but that ap- 
pellants, contriving to deceive and defraud them, did not 
at said time or afterw-rds, deliver to them the possession 
and occupation of said building and premises. In addition 
to the main averments contained in the first, the second 
count stated that appellants when requested to deliver pos- 
eession of the premises to appellee said they would not con- 
struct or build ssid building and thereupon appellees pro- 
cured other buildings, which were the only buildings they 
were able to procure for the nurnose of a garage and that 
the same cost them $100 per month rent for a term of five 


years; that they were unsble to secure said premises at a 
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lesser rent and were thereby damaged $1200, and in addition 
were damaged the further sum of $1800 by reason of the 
failure of appellants to deliver thepremises leased and the 
inability of appellees to procure other premises so suitably 
located and constructed for garage purposes. The third 
count wae eubstantiaily the same in its allegations as the 
gedond but stated that the appellees, by reason of the 
default of apnellants in the reepects named, were deprived 
of large gaing andprofits which would otherwise have ac- 
Crued to them; and that they aleo lost and were deprived of 
the value of ’said leasehold. By an amendment to the second 
count it is alleged that by the default of appellants, an- 
pellees were required to rent temporarily another room for 
show purposes and that they were deprived of and lost gains 
and profits which they would have received from certain 
contracts and agreements between them and certain owners of 
automobiles for the storage of said automobiles on the 
premises leased by appellants to sppellees. 

There was no question raised as to the execution of 
the lease and it appeared that the contemplated building had 
never been conetructed up to the time of the trial. No suf- 
ficient reason appears from the nroof why anprellants failed 
to put up the building agred upon according to their con- 
tract. it is contended, however, by anvellants,and they 
produced proof to show, that they received two bids for the 
building in October which were rejected on the ground that 
the cost was prohibitive; that they took the matter up with 
appellants as to cheaper brick and less coset and thet as a 
result other plans were made, which made the cost within 
limitsthe appellants thought reasonable and which they could 


afford to pay in consideration of the rent to be received 


ade 
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by them under the lease; that they are ready to put up 

thie building but were informed by one of appellees about, 

or before, March, 1917 that he had made other arrangements 
tor leasing a garage; that appellants at no time abandoned 
the project but were making every reasonable effort to con- 
struct the contemplated building. It will appear from the 
above, however, that the first bids were not received ugtil 
after the time the building war to have been completed by 

the terms of the contract and no steps towards the actual 
conetruction of the building had been taken up to the time 

of the trial. The oniy excuse apparently offered by apnel- 
lants for not constructing the building war that they were 
unable to have it put up at a price which would seem satis- 
factory to them and at the time the suit wae brought no con- 
tract for the building had been let. Proof introduced by 
appellees showed that prior to the time appellees procured 
the lease to other premises, appellants told them they would 
not build the building contemplated. The proof further shows 
that the only premises suitable for the purposes for which 
appellees wished to use them they could obtain, cost them 
$100 a month rent and that they made a lease for such prem- 
ises for said amount for the same term of five years as the 
lease they had made with appellants. ‘ihe proof also appeared 
to show although there wae some controversy upon this subject 
that the building which appellees leased, was not as suitable 
or convenient for their business as the one appellants had 
agreed to build for them; that appellees had made certain 
contracts for storage of automobiles for the winter monthe, 
which they were unable to carry out because of the default of 
appellants and the inability of appellees during the winter 


of 1916 and '17 to procure a garage large enough to carry out 
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euch contracts. The evidence plainly called for a verdict 
from the jury in favor of appellee and it appears upon the 
whole to have warranted the amount found by the jury. 

Upon the trial appellants offered to prove that 

the cost of the building which was to be constructed, should 
be such as to net them she ten per cent on the investment. 
This offer was refueed by the court and appellant insists 
that in doing so the court erred. It is very doubtful 
whe ther und er the circumstances of this case such evidence 
was competent in any event, but the proof shows that appellee 
O.R.Suford, testified that at the beginning of the negotiations 
he told appellants he was willing to pay ten per cent on the 
investment and appellant William Sruchhauser teetified in 
speaking of bide for the construction of the building, "J 
told Buford these bids were entirely too hich to net ue a 

ten per cent investment and Ruford said he was willing 

to give a ten per cent investment, that we should have that". 
it thus appears that evidence was really admitted which 
covered the question above referred to and that apnellants 
must have received the full benefit of the same, so that if 
part or all of it was refused on another occasion no harm 
was done them. While appdlees had a right under the proofs 
to recover from appellants damages for the pecuniary loss 
sustained by them, by reason of anpellants failure to comply 

with the terms of the lease, yet it was the duty of appel- 
: lees to use reasonable efforts to prevent the occurrence of 
such logs or to lessen it by obtaining other premises in 
which to carry on their business. Dobbins v. Duquid, 65 Ill. 
464; Green v. Williams, 45 id. 206. ‘This, however, appellees 
did by renting otherpremises as near like those appellants 


agreed to furnish them 2s they could find and under such 
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circumstances they were entitled to recover the excess rent 


from their landlord. It would appear also that under the 


proofs in this case and as appellees had an established 


‘business, they were entitied to recover damages for the loss 


of profits which would have accrued to them under their lesese 
with appellants. While remote or speculative damages cannot 
be recovered, yet where premises were leased for the parti- 
Cular buginese in which the tenant wae engaged, dameges suse 
tained by vies of the prospective profits which it is shown 


by the proofs, would accrue to the tenant, are not to be 


considered as remote or epeculative. 32 Southerland on 


‘Damages, 4th Hd. sec. 867; C.C.C.& St.L.Ry.Co.v. Wood 189 


111.352. 

Ovjections are made by appellants to certain proof 
introduced by appellees naaketiin upon the queetion of lose 
of profits but we are inclined to believe that all thie evi- 
dence was competent. ‘If it were not competent, however, 


appellants could not take advantage of any error involved 


in its admission for the reason that their objections to 


euch proof were ali general. Counsel for anpellees insist 
that no other ground of objection was stnied to suchproof, 
than that it was improper and immaterial and #0 far as we 
are able to discover, this claim is correct. In C. & H.1I.R.R 
Co. v. Wallace, 202 111.129, it ic said, “it has been 

eo often held by this court thet objections to evidence must 
be specific, that it has become the doctrine of thie court. 
The rule is that the party making the objections must point 
out specifically those insisted on and thereby put the 
adverse party on his guard and afford him an opportunity 

to obviate them". In Andrewzewski v. The Gallatin Coal & 


Coke Co., 145 111.App.416, the court quotes approvingly the 
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‘following language used in 0.& M.Ry.Co. v. Walker, 113 ind, 


196, "Objections to evidence to be of any avail must be 
reasonably specific. The particular objection must be fair- 


ly stated. It is not enough to etate that the evidence ie in- 


*, 


competent or that it ie immaterial and irrelevant". 


Complaint is made by appellants of a number of the 


q#inetructions given for appellees. No. 1 is said to be ere 


N 


roneous in considering the question of damages, it being said 
that this was error for the reason that such damages were 
special and not declared for. Upon the trial of the care, 
atthe conclusion of the argument of appellants counsel, at- 
torneys for appellees moved to amend their declaration by in- 
serting matter which directly covered their claim for damages 
for profits which they were to receive from the storage of 
automobiles, but the court refused to allow thie amendment 

to be made. We are of opinion, however, that the third count 
of the original declaration which counted on the fact that 

by reason of the failure of appellants to construct the build- 
ing in question, “plaintiffs lost and were deprived of large 
gains and profits which would have accrued to them if the 
é6efendants hac kept and performed their promises to the plain- 
tiffe", was sufficient to entitle appellees to introduce evi- 
dence of any claimed loss suffered by them by reason of con- 
tracts made for the storing of cars and that the instruction 
in question was therefore proper. ‘What ie here said will 
aleo dispose of similar objections to other instructions. 


Instruction Jo. 7 if as follows: “In thie case the defendants 


aid not deny that they made executed and delivered the lease 


set out in the declaration and if the jury believes that the 
defendants failed or refused to comply therewith, without 


fault on the part of the plaintiffs, and that the plaintiffs 
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‘were ready, able and willing to comply threwith on their 
part, then you should find the issues against the defen- 
dants and for the plaintiffs." The criticism of this in- 
struction is that it calls for a verdict of the jury upon 
their belief without regerd to the evidence. Of course 
this instruction would have more clearly satisfied the rules 
of law had it required the jury to base their belief upon 
the evidence in the ite put the omission of this require- 
ment in said inetruction does not constitute reversible 
error here, for the reason that their beliefe must be based 
upon the evidence and therefore no injury could have accrued 
to appellants in that regard. We have examined the com- 
plaints made by apnellante of other instructions given for 
appellees, but none of them appear to us to contain any 
error of moment, 

4ppellants' complaint of the refusal of the court 
to give their instruction No, 32 which told the jury that 
appellees claims for damages arising from the loss of cer- 
tain storage contracts, could not be allowed for the reason 
that they were not covered by plaintifis declaration, is 
without foundation =s appears from what we have above gaid 
concerning the scope of the declaration unon thie question. 

From a careful consideration of the record in this 
case we conclude that the judgment shovld be and it accord- 
ingly ie affirmed. | 


Affirmed. 


Not to be reported in full. 


-8. 























Es 
“Kaodd no ddhwomdt yLqneo tw baa 9. 
sane oa duaiwap. abuves batt Anda. Ave, 


Wik tislt to im toktine of neni apR Ne: 
eT ee en ee 
ebtub> 20. .ponsbive sit of deages tuo, hada 
stew siaasessin Wraele, ve mn 
OGY Tetfod chert saad of want eit, dotdunen, 12 bach og 
ethuped eit to agiagine odd du yameo, ont, si uh ne 
sigigzevor atutisenoo Jon e205 noksouzient diag. 
beead oF geun stotied xtede tadt oenss ony, 203, tad 
bawzoos sya Afuno yrulal. on orptoneds pam sman se 
wk qmnos, sris, bonimane, ved, oY.  breget todd mi. atne 
202 feria snottourtent sedte, to, atantlorgn Ww 
oti, kets oo ot ay oF, teagan mond, Yo, .amom: dnb of 
Pe sae hie ahd “etl: 47 Pasetes tees RN RIES 
truoo' edt 0. Carver eit, to, tnkalquos, ‘weAsLLeged 54) . | 
tad. <“auh, ody SL0t doistw SS. soi moktogatens etodd, ov tao 
-.stteo Bo eeof edt wort galeixn sogemnd rot, amgaLo, 
seasee vst sot bewolia og den biuoe ,sionutnos oystose 
ai ,aolfaaetoos aititaiatg yi berevep Jon exew yous 
bites ovode eve aw. tady, mot, ersoggs ee, sotisbuwo?, tu 
/Rottgece. mid? soqw oolteretopd. add Eo eqons, edd. an 
sind mi; Sigo0t sXt to colserebienco. {ulstso «mort .. . : 
-brongs $i fie od Plvosig, tesaydul gilt teas, ebulonoo, aw oaad, 
, > sbeatiite ac 
. qboares LEA, iy ca BAS aut ek a 


a ee 


Ls ant porvece't nto 
igi no Phot Me hee a cial a 


I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copv of the OPINION of the 


said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set m hand_and affixed the seal of id Court 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of October in the year of our Lord, one thousand nine papered and eighteen, the same 
being the 22nd day of October in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Franklin H. Boggs, Justice 

_ CHARLES C. JOHNSON, Clerk. 
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Term No. 64. in the Appellate Court, Agenda 36 
State of Illinoie,¥Yourth Di etrict 


March Term, A. D. 1918. 


Q | Saige 

Jonn J. Crawshaw, ) Lo L.A. VW J 0 

Appellee, 

ve. peal from the Circuit Court 
of Madison County, lllinois. 

St. Louis Electric Terminal } 
Railway Company, - 

Appellant. 
Meobride, J. 


fhe appellee recovered a judgment against the appele- 
lant in the Circuit Court of Hadison County, {liincis, for 
damages sustained to his automobile by appellant's car at 
the junction of Twenty-third and C Streets in Granite City, 
Illinois. 

It appears from the record in thie case that Twenty~= 
third Street is ome of the public streets of Granite City erx- 
tending east and west and upon which appellant has constructed 
its street car line and operates ite care. © Street crosses 
twenty-third Street practically at right angles and is a paved 
street and one of the public thoroughfares of Granite City | 
upon which th ere is much travel. There are a number of resi- 
dences on the west side of © Street, both north and south of 
Twenty-third Street, one of which residences is located on 
the northwest corner of the intersection; it is called by the 
witnesses the Coudy hovse; another house on the southwest corn- 
er of the intersection is called by them the kckeever house. 
West of the intersection were » number of sycamore trees, 
twelve or fifteen inches in diameter, which extended up 


above the top of the street care. Some of the witnesses tes- 
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tified that these trees tended to darken the street as the 
limbs extended out into the street. 

On the evening of June 12th, 1917, at about the 
hour of 7:30 appellant was running one of ite street cars with 
@® trailer east and across C Street. At the same time appellee 
Was coming south on C Street and reached the oar line just 
as the street car was passing. Appellee attempted to avoid 
the collision by swerving hie automobile to the left, but 
was unable to get out of the way and the etreet car caught 
the automobile and drug it a distance of abovt eighty feet 
. and badly damaged the machine, There was much evidence in- 
troduced upon the trial of the case as to the negligence of 
appellant and due care of appellee, but the testimony was 
very conflicting. The case was tried by a jury and verdict 
and judgment rendered in favor of apvrellee for Three Hundred 
and Seventeen Pollars, which the appellant eeeke to reverse 
by this appeal, | 

The declaration upon which the trial was had con- 
sisted of two counts, the first charging the negligent and 
Careless operation of the street car upon Twenty-third Street 
and across C Street, and the second that the car was operated 
at a high and dangerous rate of speed across C Street without 
sounding any gong or other warning. ‘he declaration in each 
count also alleged that the plaintiff was in the exercise of 
due care. 

The principal guestion made and argued by counsel 
for appellant is that the appellant wae not guilty of the 
negligence charged, but that anpnellee wae guilty of contri- 
butory negligence, and that the verdict of thejury was mani- 
feetly against the weight of the evidence. There were five 
witnesses introduced by appellee, who testified in effect that 
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the street car, as it crossed C Street, was being opersted 
at from twenty to twenty-five milee ser hour, and seven wit- 
nesses, including those above referred to, testified that the 
autoniobile was being operated at from six to ten miles per 
hour. Several-ef these witnesses stated that no gong was 
sounded and that the appellee swerved his automobile te the 
left juet before it was struck by the car, and that the auto- 
mobile was carried east a distance of about eighty feet beyond 
the crossing by the car. One witnese, Clifford Smith, also 
testified that the motorman was not paying attention to his 
business at that time. He stated that when they vassed the 
street west of C Street the motorman's wife gave him a beesket 
Containing ® lunch and that between the two streets the motor- 
man was engaged in looking into that basket and not looking 
out at the people who might be passing upon the street or 
Ciogsing the railroad, and that the motorman did not know that 
the automobile wae approaching until this witness called to 
him and told him to look out or he would kill those veople, 
referring to the people in the automobile thet were crushed 
and were then approaching the railroad trecks. The motorman, 
however, denies that he was engaged in looking into the basket, 
as testified to by “mith, and several witnesses, who teerti- 
fied on behalf of appellant, stated thet they were there and 
G@id not see Clifford Smith. The appellee, however, intro- 
duced three witneeses, ©,J.Kramer, Georgia Kramer and James 
Patterson, all of whom etated they knew the witness Smith, 
and that he was present on the car at the time of the collision 
Upon the other hand, appellant introduced seven or 
eight witnesses, who testified thet the street car was being 
operated at a speed of six to ten milee per hour, and the 


most of these witnesses also etated that they saw the auto- 
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mobile and it was being run at the rate of twenty-five to 
thirty miles per hour, and also that they heard the motorman 
ring the gong at about the time he approached this street. 
The motorman also testified that just before the collision he 
applied the air brake, but wae not able to prevent the col- 
lision. He also said he applied the air breke at soon as he 
saw the automobile. It is almost impossible to bienwie of 
testimony Coming from many different witnesses being so con- 
tradictory as the testimony of the several witnesses in thie 
case. Practically all of the witnesses introduced by the ap- 
pellee upon the question of the speed of the cnr and the speed 
of the automobile fixed the speed of the cer at a high and 
dangerous rate, while all of those called by the apvelliant, 
and above referred to, fixed the speed of the car at a very 
moderate rate and that of the automobile at an excessive and 
dangerous speed, 

It is almost impossible for a Court, upon the reading 
of this recoré, to determine who was and who was not telling 
the truth about thie watter. So far as we can see one set of 
witnesses had no advantages over the other in seeing and knowe 
ing what transpired. One set or the other of the witnesses 
have badly misrepresented the facts in thie case, and, as we 
understand the law, juries sre organized for the purpose of 
listening to the testimony of the witnesses, observing their 
bearing upon the witness stand, and from all the facts and cir- 
Cumetances surrounding and connected with the trial to determis 
who is telling the truth about the matter. We take it that 
there is an irreconcilable conflict in the testimony of the 
witnesses for appellant and appellee upon the question of 
the negligence of the eppellant and due care of the appellee. 


Wherever there is a conflict of testimony, and even though the 
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€@reater number of the witnesses testifying to a given fact 


are in opposition to the verdict rendered by the jury, this 
will not warrant a Court in interfering with the verdict, un- 
less there is something in the testimony of such a petuliar 
character as to demonstrate that the verdict was manifestly 
againet the weight of the evidence. Taking the evidence in- 
troduced on behalf of appellee alone, it is sufficient to 
support a verdict. in matters of this character the Supreme 
Court of this Staté has said: “If any rule of Court can be 

£0 well established ae to be neither questioned, nor reosuire 
the citation of authorities to support it, it ie that a ver- 
Gict will not be set aside whenever there ie a contrariety of 


evidence and the facts and circumetences by fuir and reasonable 


intendment will authorize a verdict, notwithstanding it may 


appear to be agaist the strength and weight of the terti- 
mony.......this Court will not reverse the judgment of the 
trial court where the evidence of the successful party, when 
considereé by itself, is clearly sufficient to sustain the 
verdict." Shevalier v. Seager, 121 111., 564. 

While it is true that in thie case more witnesses 
testified on behalf of appellant as to the negligence of ap- 
pellant and the due cere of appellee than did on behalf of 
appellee, yet there is cone fact that stande out in thie toe- 


timony, that in our judgment gives weight to the testimony 


-of appellee's witnesses as to the rate of epeed at which the 


car was being operated at the time of the colligion. It is 
claimed by appellant that the brakes were set, and it is ad- 
mitted by all that the cer caught hold of the automobile and 
drug it a distance of eighty feet. This, in our judement, 
was a circumstance of much importance in determining the rate 


of speed at which the car was being operated. “And the cir- 
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cumstances that the cor has run an unusunl distance before 
it stops is some eglidence of improper manepement." Chicago 
City Railway Company vse. Tuohy, 96 111.416. 

if the theory of the appellee be true, that the 
car ine wae shaded so as to prevent him from getting a proner 
view of the car, and the house near the car line tended to 
obstruct his vision, and he heard no gong ring, th@e were 
matters that the jury had a right to take into consideration, 
as to whether or not he was in the exercise of due care; this 
wae aleo purely a question for the jury. After a careful con- 
sideration of the evidence in this case we are unsbvle to say, 
and, as we think, have no right to say, thst under the con- 
ditions here shown to exist that the verdict wae manifestly 
against the weight of the evidence. 

Sidon tion is aleo made to the ruling of the Court 
upon the cross-examination of appellee's witnesses when he 
undertook to inquire if Mrs. Patterson was not giving them 
the slip, and alse in excluding a plat thet had been prepared 
by appellant. We think the Court did not err in refusing to 
inquire abovt where Mra, Patterson wae, or was going, and 
that the refusal topermit the plat in evidence was not error, 
and while it may have been properly admitted, we do not think 
it erroneous to exclude it in this case. The surroundings of 
the intersection of this street with the rsilroad were simple, 
and we do not think the jury couad have been very materially 
benefitted by any plat that cauld have been introduced in 
evidence. 

Appellant also offered to prove by Dr. Seh«wartz 
that he owned the same kind of an automobile that was being 
drived by the appellee on thie oceesion. The appellant in- 


troduced Dr, Schwartz upon the witness stand, and after prov- 
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ing by him that he was a retired dentist and drove an auto- 





mobile, a five passenger Saxon six, 1916 model, the same 
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as driven by appellee, then asked him this question: "Doctor, 
have you made a teet on a paved etreet to aecertain in what 
distance you could stop your automobile running at 5 rate of 
not to exceed ten miles an hour?" The appellee objected to 
this question. The objection was sustained, and we think 
properly so. There might have been circumstances surrounding 
the particuler machine of Dr. Sehwartzs' that would _— en- 
abled him to tell at what distance his machine could have 
been stopped, but would not be material in determining at 
what dictance aprellee's machine might have been stonped 
under other conditions. While a gvestion might heve been 
framed that would elicit information as to what distance a 
machine of thie character could be stopped, we do net think 
thie was a proper question, and the Court did not err in sus- 
taining the objection. 

The appellant asked the Court to give the following 
instruction, to-wit: “The Court instructs you that the fact 
that the defendant may have introduced evidence on, or argued 
the question of, the amount of damages, or that the Court may 
have given instructions with reference to the question of 
damages, should not be considered by the jury as an intima- 
tion by the Court, or an 2dmiersion by the defendant that the 
plaintiff is entitled to recover." We think the Court may well 
have given this inetruction, but we do not think it reversible 
error to refuse it, as the jury certainly had no right to 
infer from the instructions given that the Court made any in- 
timation whatever of the defendant's right to recover. The 
jury was told in plain terms in several other inetructions 


offered by the defendant, that before the plaintiff covld re- 
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cover he must prove the negligence charged in the declara- 
tion by a preponderance of the evidence. 

It was next insisted that the Court erred in its 
refusal te submit a fourth special interrogeatory, which is 
as follows: "Did the plaintiff know that a street car was 
ee chu ane intersection in time for the svutomobile to 
have stopped before getting on the treck, if at the time the 
automobile had been running at a rate of speed not greater 
than was reasonable and proper, having regard to the traffic 
and use of the way, or so ac not to endanger the life or limd 
or injure the property of any perecon?" We think the Court did 
right in refusing this interrogatory. I1t was complicated, and 
in a manner argumentative, and was not single and direct an 
the Supreme Court requires interrogatories to be. The Supreme 
Court cays: "A question for especial finding chould be single 
and direct and relate to en ultimate and controlling fact in 
the # case, and not to an evidentiary fact or facts from which 
the ultimate fact may be deducf#ed by reason or argument." 
Illinois Steel Company ve. Mann, 197 111.189. ‘“e do not be- 
lieve this interrogatory conformed to the requirements of 
the Supreme Court in such casee. 

The jury were the better judges of the testimony 
from having seen the witnesses upen the stand and observed 
their apparent fairness, or want of fairness, knowledge, 
ability and general demeanor as to who wig telling the truth, 
than we can be from the reading of the record, and we are of 
the opinion that the verdict of the jury must be taken in this 
Case as a correct finding of the facts. At least we cannot say 
thet the verdict is manifestly against the weight of the evi- 
dence. We do not believe that the Court canmitted any rever- 
sible error upon the trial of thie care, and the judgment of 


the lower Court should be and is effirmed, 
Not to be reported in full. -8- 


AFFIRMED, 
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e Court, within and for the Fourth District of 


I, CHARLES C. JOHNSON, Clerk of the Appellat 
f the OPINION of the 


the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy 0 
te Court in the above entitled cause of record in mp office. 





said Appella 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of sajd Court 
at Mt. Vernon, this.......... poe eee /. OZ. DO Sst COL 
A. D. 191 Beas 4 ~~ ( ( 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
_in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine hundred and nineteen. 


w 
Present: f 


Hon. Harry Higbee, Presiding Justice. i Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice | < (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. i ‘* rc RANT HOLCOMB, Sheriff 








And afterwards, to-wit; On the twelth day of April A.D. 1919, there was filed in the 


office of the.Clerk of said Court. at Mt. Vernon, Illinois, an O. PINION in the words and figures following: 
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ferm No. 1. Agenda No.34 
October Term, 1916. 


W. £. Koore, Conservator, 
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Vv. Appeal from Wayne. 
J, B. Harris, et al, 


Appellants 


Opinion by Higbee, 7. J. 
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W. &. Hoore, Conservator of Mary iL. oate, appel- 
lee, filed a bill in chancery in the circuit court of Wayne 
county, against J. E. Harris, appellant, and iiary L. Moate, 
to set aside a judgment by confession in that court in 
favor of apnellant and against said Mary li. iioats, upon a 
note executed by her to appellant in payment of attorney's 
fees and expenses in procuring her discharge from an insane 
asylum and in conducting certain litigation for her. 

On February 17, 1913, while Mre. Moats was in a 
hospital at Mt. Vernon, Illinois, appellee, a brother, filed 
a petition in the county court of Jefierson county to have 
inquiry wade as to her mental condition. A coumission of 
physicians was appointed, lire. Monte was adjudged ineane 
and committed to the institution now designated as the Anna 
State hospital. Mrs. lioats property being in wayne county, 
appellee filed a petition in the county court cf that county, 
and was appointed her conservator. Mrs. Moats remained in 
the inetitution named from Vebruary 18, 1913 to September 12, 
1914. During that time she corresponded with a former 


neighbor and old friend, Mrs. George Leshears, of Granite 
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City, Illinois and through her learned of appellant, an 
attorney of the latter place, and caused Mrs. Seshears to 
consult him for the purpose of procuring her release from 
that inetitution and again obtaining control of her property. 
Appellant undertook the work and being unable to get the 
etate Board of Administration to investigate Mre. Moats! 
case, examined the records of the county courts of Jefferson 
and Yayne counties and consulted kre. Moate at the institu- 
tion. tollowing that investigation and consultation appel- 
lant prepered a petition for a writ of habeas corpus, which 
on August 25, 1914, was signed and eworn to by Mre. Moats 
before a notary public, and on August 28, 1914 presented to 
Judge Villiam N. Butler of Cairo, one of the Judges of the 
Piret Judicial Cireuit of Illinoie, included within which is 
the county of Union where said Anna State Hespital ire located, 
Appellant also procured the services of an alienist, who 
examined Vrs. Moats and testified on the hearing before 
Judge Butier at Jonesboro on September 12, 1914. As the 
result of the hearing the following judgment was entered in 
the case, "The court finds that the relator, Mary EK. Hoats, 
has recovered end is now in a normal condition, and the 
court further finds from the evidence that the said Vary 

i, Moats is = sane woman and fully recovered. it is there- 
fore considered and ordered by the court that tne said 
relator, lary E. oats, be and she is hereby discharged 

from the custody of the said respondent, Dr. hk. A.Goodner, 
superintendent of the said Anna State Nospital." After 

Mire. Moats' discharge from the howp’ tad she went to Granite 
City, hadieson county, illinois, where she took up her resi- 
dence, A short time after moving to Granite City Mrs. Moate 


agreed with appellant that his fee for service in procuring 
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her discharge and securing the removal of her conservator 
should be $500 and that he should also be reimbursed for 
all expenses incurred. In the meantime appellant had taken 
the necesgary stens to have the order of the county court of 
Jefferson county adjudging Mre. Moats insane rescinded and 
had filed a petition in the county court of Wayne county to 
have snp okies discharged as her conservator. On September 
60, 1914, Hre. Moats executed and delivered to appellant a 
judgment note for $1000 to cover his attorney fee of ¢5C0 
and expenses, the surplus, if any, over and above the fee and 
actual expenses, to-be returned to irs. Koats. On October 
14, 1914, eppeliant took judgment for the full amount of 
thet note, including $100 attorney fee, in the circuit court 
of Wayne county end on the sane dey appellee filed a bill 
in the same court to set aside the judgment, alleging fraud 
and undue influence in procuring the note and power of attor- 
ney, that wre. Moats wae a spendthrift, that the note and 
judgment were null and void and asking that sppellant be re- 
strained from attempting to collect the game. 

Before the final hearing in the county court of 
Wayne county in the proceedings to heve annellee discharged 
as concervator of Ere. Moats, anpellee filed a cross petition 
alleging that she was a spendthrift and on the hearing she 
wae adjudged a ependthrift. On appeal to the circuit court 
the judgment of the canty court was affirmed and an appeal 
wae prosecuted to this court where the judgment of the cir- 
cuit court wae affirmed. (Moats v. Woore, 199 111.App.270.) 
Appellant anewered the bill filed in this case for himself 
anc ire. Moats, denying a1] the material allegations of the 
eeme. Upon motion of arvellee's solicitor a conservator ad 


litem was appointed for Wrs. Koate, who filed a formal 
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anewer for her, whereupon appellant amended the answer by 
etriking the name of Mrs. Moats from the same and having it 


appear as the answer of apnellant onmiy. Appellee introduced 


in evidence only the records of the seid sroceedings in the 


county courts oi Jefferson and Wayne counties, while anpel- 
lant's evidence consisted of the testimony of himself, Mrs. 
Georgia Leshears, Mary 2. Moats and hk. 3. Burgess and some 
documentary evidence. The decree found the issues for 
avpellee, that Wary i}. Moats was under disability at the 
time the judgment was confessed, that the note and power of 
attorney were null and void, set aside the judgment and de- 
creed that avpellant pay the costs including e% $50 conser. 
vator ed litem fee. J.%.Harris prosecuted an anneal to this 
court and assigned numerous errors. On September 12, 1914 
irs. Moats was as the result of said habeas cornus proceed- 
ing deciared to be sane and she immediately became entitled 
te a discharge as a matter of right under section 24 of 
chapter 85 of the Revised Statutes. Following that action 
a petition was filed in the county court of Jefferson county 
and an order entered rescinding the judgment of insanity 
rendered therein before that time. Subsequently a petition 
was filed in the county court of Wayne county to remove her 
conservator, the avpelliee here. On October 27, 1914, appel- 
lee filed a cross petition in the last mentioned proceedings 
to have Mrs. Moats declared a spendthrift under chapter 86 
of our statutes which cross petition was sustained, as we 
have heretofore noted, in this court. The finding on Sep- 
tember 12, 1914 fixed and determined the etatus and rights 
of Mre. Moats ae far as the previous judgment es to her men- 
tal condition was concerned. Yne only disability ever al- 


leged, un to the time of filing the bill herein, insanity, 
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ceased to exist upon the rendition of the judgment of 
September 12, 1914, and none other wae created until 
November 25, 1914, when kre.Moate was adjudged a spendthrift, 


The method provided by the statute for the discharge 


‘and removal of a conservator cannot be conetrued so ag to 


Continue the disability after it had been removed by the 
judgment of sanity in the circuit court, that is, while 
aweiting the discharge and removal of the conservator by the 
county court, To give it such effect would be to deprive a 
person sui juris of his rights. The object of the statutory 
provisions for notice to the conservator, report, discharge 
or removal, is to close in a proper and orderly way, the 
business of the whed, conducted during disability, and make 
a settlement between the conservator and his former ward. 
Those provisions protect the ward, the werd's property, the 
conservator and persons doing business with the conservator 
ae euch. it would interfere with the proper conduct of the 
ward's businese, during hie disability and might embarraes 
the conservator in his settlement, after removal of the 
disability, were not time allowed him to report and settle, 
but it is not neceesary to continue the disability after it 
has been judicialiy removed, pending the cettlement of the 
conservator and his discharge or remoyal. The business which 
the conservator hag done for his ward has been done as an 
ofiicer of the court and under the supervision of the court 
during the disability of the ward, and it is proper that his 
settlement be made in court, but when the disability has been 
removed the conservator's authority ceases and all that re- 
mains for him to do is to settle with his tormer ward. After 
Mre. Moats was declared sane her acts were no longer under 


control of her conservator or even the county court, and his 


-b- 




















% oete ot Shee detest saw renito entni habe 
Lex@inanutthnnge:n daaduvbm. 20: ateokseh aacsdbitle AB a 
“aitniion bb ait 0% otudote, wt 8 hepivorg tosdom asics i 
9 Qt 2e00 deuntanoo eS JonnAd xodavaesioN a | 
wey. gid, YF bevomes meed. Sad ¢ lh rodte | 
teow eitite .2t tad? treo dtoor io niin sible’ 
ent yi toteviocno» ent fo Lavoweg bne 
& avingob of od dtuow footie coum tf evita of « 
wtosutats 2 20 towi so. of. ambehytr eds Yovebeuh Aue 
Pasetonts .ts0gen .rodaviaanca pad at o0ttomzok ¢ 
per n@alh.xew Yivebro bas wgote 6 mb, oneho of 8h hm 
«6 Slats foe yy ities ih gaiiub betosbaon dstmw one, Ro. 
of beer comsot ald bus sz0sevrennco ed? meewted, 
ee ee ee ae aid toetdond ano igiv 
itetavrsenos odd tiv amontend yatod enonreg dne tod 
ed} ‘to toubnoo roqetq eds dhiw oxetistoal bigow &h)» 
. edt to, Lavenet.cod ln yinemedttes ets ih aosevnession 
tttea bin Iromex of mii bowo lla omits. ton eta. yt 
ow #2 mothe yWiodlidee sd ocd eunttnos of yuseaeoon ton. 
ent to tome Leder ectt youths .bevomer Yidelothuh 
Moidw evonieud off. .feyemez «o, eguatoeth etd baa. % 
‘ fe Re 9900 seot eat Pree edel cob ened ead. ae 
tauoo.ot in ne miveeque wit nedbsur bap timo oii: to. seocutts 4 ye 
add ded} rogosq ai vt bag ybrew oat te utthbiamth: ethommnead ‘ah 
teos ani witlidns to si} memdw duh tu uge Ft AS ORES v .. 
“1 god ‘Le oon seaeen geleodtsm.¢'soteversenoo end, Reveltet i 
teeth .basv roisol abi ddtw ofttee of ab ob, od mba 20d aniom 
THOM. Toyno On wR atom tad eone bets fosd,eaw adegh ett 
( @dth bas , 700 vingng eld ceya ao sodeviseqoe edo, hoadneo 


‘ ‘ 


N 





+ Be 
= 1 


oo 
Ye 
i td 


ay 


e- 


re 
= 





baie oft! aa 
ie ‘ 4 Aa 


and its authority and power, based upon her insanity, which 
a court of competent jurisdiction had declared to have 

ceased to exist, were at an end. it #& true that before 

the ¢mservator closed his former werd's business and settled 
with her, Mra. Moats wae found to ve under snother and dif- 
ferent disability, that of being a spendthrift, but there was 
no charge of such disability ae fer as the record shows une 
tia after the judgment was taken on the note in question on 
October 8, 1914, The cross petition in the proceedings 
brought to remove apnellee ae conservator, alleging thet 

re. Moats was a spendthrift, was filed October 27, 19b4 

and she was not adjudged a esyendthrift until hovember 25, 
1914. By thie record on the day the note and power of at- 
torney were executed, September 30, 1914, and up to and in- 
cluding the time of taking the judgment on the note, Mre. 
Moate was sane and must be presumed to have been sui juris. 
Section 14 of chapter 86 of the Revised Statutes provides 
that “every note, bill, bond or other contract by an idiot, 
lunatic, distracted person or spendthrift, made after the 
finding of the jury as provided in section one of this act, 
sliiall be void as swainst the idiot, lunatic, distracted pere 
son, drunkard or spendthrift." This section of the Kevised 
Statutes does not apoly, because the note anc power of ettor- 
ney were made before lire. hoate wae adjudged « ependthrift. 

A contract made with a person under judgment of insanity, 
made during # lucid intervel, may ve enforceé against him 
and © person adjudged insane, released from the asylum as 
improved, with a recovery of resron, without an adjudication 
or restoration to reason, can make a valid contract. (Stitzel 
v. Farley, 148 I11.App.635 and casee there cited.) Mre. 


Moats’ disability had heen removed prior to the execution of 
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the note end nower of attorney and she was capable at that 
time of making 2 valid contract. lo teetimony was introduced 
to show insanity or other disability of Mrs. Moats after 
September 12, 1914 and prior to October 8, 1914 and her 
ability to contrect between those two dates seens not ku to 
Mave been questioned until after the judgment on the note in 
question was taken. It must follow that Mrs, oats was capa 
le of makifg 2 valid contract at the time she executed the 
note and nower of attorney in question and the note and power 
of attorney were not void. 

Where a party secks to impeach a judgment and en- 
join its colleetion on the ground of fraud, the burden of 
proof rests upon him to establish it. Stout v. Sliver, 40 
111.245. Courts of chancery will only use their power to eet 
aside judgements at law when the evidence is very satisfactory 
and clear that a wrong has been done. Hewitt v. lucas, 42 
111. 296. It ie a well settled principle of law that fraud 
will never be preevmed but that it must be shown, lirs. Hoate 
had the right to question, through court proceedings the 
legality of her detention in the Anna State Hospital and the 
consequent interference with her liberty thereby. She had a 
Tight to employ appellent and he had a right to act for her 
in thece proceedings. “het he rendered valuable services is 
not disputed. Hrs. iiosts had the right to contest the pro- 
cecdings to have her declared a spendthrift ac such a finding 
would deprive her to some extent of the enjoyment of her 
property. With tne possible exception of the (100 attorney 
fee included in the judgment, whieh has since been released 
without expense to Nre. Moats, we find nothing in the record 
to show that appellant acted other than in the utmost good 


faith toward his client. 
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Undue influence means wrongful influence and with. 
out discussing the facts further we conclude that there is 
nothing in the record to justify the trial court in finding 
that there was undue influence. ‘The evidence in the record 
as to the value of the service rendered tire. boats by appel- 
lant is to the effect that it was worth from 7400 te $500 and 
it was also siow that appellant had paid and agreed to pay 
$489.46 in expenses, a total of not less than »669.46 and 
not more than $989.46. "Only so much of any judgment at law 
shali ve enjoined as the complainant shall show himself 
equitably not bound to pay, and so much as shall be suffi- 
cient to cover coste." Rev. Stat.(Hurd) chap.69 vee.7?. It 
was error to enjoin the collection of the entire judgment of 
$1000 and under the facts it was errer to tax the conservator 
ad litem fee against anpellent. We deem it unnecessary to 
dwell upon the other points raised in the briefs and discussed 
in the arguments. For the reasons assigned the decree of 
the circuit court will be reversed and the cause remanded 
for further proceedings in accord with this opinion. 


Reversed and remanded, 


Not to te renorted in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mp Office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal a ey Court 
at Mt. Vernon, this Ms \ XA eens dav of... Ps 
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: Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine frandred and nineteen the same 


a 











being the 25th day of March in the vear of our Lord, one thousand i hundred and nineteen. 
Present: f 
bi 

a Hon. Harry Higbee, Presiding Justice. ‘Hon. J. C. Eagleton 
ia Hon. Franklin H. Boggs, Justice appointed April 4th 1919) 
: CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 
| And afterwards, to-wit; On the twelth day of April My. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINI GN in the words and figures following: 
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Grace ¥. Cuningham et al, | y 

ee 2 Appellantan. 2... ——o 

% APPEAL FROM 

J ea) ee ee COURT 
| NGY Zl 
SB October Term, 1918. 

Ee te A te em Crawford ... COUNTY 

The Firet. Nat'l. Bank of Gray vi: fle, 

hy, ta 
Illinois, Appellee “us 
nsession a : 
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ferm No. 4. . Ageond sa Ro.1d 
October Term, 1918. 


Grace ¥. Cunningham, } | 

Ve 213 ee, is 9 1 
Wilbur ¥. Ward and Thomas wacinens Masai “Wik Womans, 
Appellants, 
The Firet National Bank of 


Grayville, a Vorporation, 
Appellee 


Gpinion by Higbee, FP. J. 


wne OP Oece 
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Grace ¥. Cunninghem, being indebted to Wilbur ¥. 
Ward, gave him her three notes, each fer $1000, secured by 
chattel mortgage. Hefore the firet of the notes and the 
annual interert on the three became due she was notified 
by Wilbur ¥. Ward, one of the appellants, that the notes 
head been aseigned to Thomas Ylynn, the other eppelieant, and 
wae directed to pay the money about to become due to Flynn. 
She wee also odvised by the Yiret National Bank of Grayville, 
iliinoie, appellee, thet it wae the heider and owner of the 
three notes and wae notified to pay the money sbout to 
become due to it. Ghe filed a bill of interpleader in the 
Girevit court of Crawford county, making the claimants 
defendants, brought the money in question, $1180 into court 
and asked for the usual relief im such cases. 

Ward tiled his answer in which he admitted the 
validity of the notes and mortgage, denied that the bank 
had any interest in the notes, claimed to be the legal and 
equitable owner of the notes and thet the amount due should 
be paid to Flynn his assignee, admitted the bank had the 
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notes in its porsession but claimed thet it obtained them 


from him by fraud. Hie anewer algo allexeé that #. L, 


Williane wae on January 1, 1916 and ever sinee has been 


the cashier of the bank, thet at that date Williome wae 
the owner of stock in the southern Oi and Gas Company, a 


 ¢orperetion, and desiring to purchase the stock of Ward and 


George K. Vaden in eaid company offered to buy ond did buy 


gaia etock ter his individual use, for $672.73 and the said 
"stock wes age¢igned in blank and delivered to Willisame; thet 


Williams paid for gaid stoek by having Ward draw 2 cheek for 


the amount on eid bank and »reeent it to hie bank and re. 


Ceive credit to hie account and when the cheek resched the 
bank at Grayville Villiome took it up and psid it cut of 
his individual funde; that the check wae drarm and the stock 
paid for in that manner at the svegestion and reoveet of 


Williams; that relying upon the good faith of Villiame, 


Ward cheeked on the Grayville bank, although he bed ne 


funder there, as Yilliame well knew, end placed the check 
for eccollection in the Piret National Bank of Carrier Mille 
for deposit to the credit of hie account and the check went 
through the regular course of eollection as practiced by 
bankers and was paid to Ward; thet the cheek wae in full 
payment for the stock of Ward and Yeden and thet Ward paid 
Vaden his proportionate share thereof; that ebout Mareh 1, 
1916 Williams again sought him and purehased in his indivi- 
dual capacity from him two sheree of stock in the Progressive 
Gil and Gas Company, a Coepartnereship, in which “illiome | 
owne@ an interert, for #600; that at the request end under. 
the direction of Willieme, Yard was paid for said stock 


‘in the same manner as he was paid for the stock heretofore 
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mentioned; that both of ssid transactions were with 
_ Whlideme in his individual capacity; that Willioms became 


re Giepleased with hie purehases and im order to recover the 


amount paid, ¥1372.73, he colluded and conspired with the 
bank to defraud Yard and compel nim to pey the checks which 
unéer their arrangement Williams wae to pay nd did pay 
as aforeouid; that many months sfter the payment of the two 
ehecks ty Williams, about November 2°, 1916, the bank by 
Willian, ite cashier, induced Ward to teorrow 03000 from 
the bank at a low rate of intereet, Ward making a nroperty 
@tatenment and giving three $1000 notee and « chattel mort- 
gage eccuring thew, ag collateral eecurity for sie £3000 
note given to the bank av evidence of the debt; that prior 
to that time Ward had never done buciness with the bank; 
that the $5600 borrowed was plinced to hie credit; that soon 
thereafter his cheek for xkBxmm (1500 ageainet said fund was 
suffered to go to protest; that on November 22, 1916, with 
out the knowledge os convent of Yard, the Benk charged 
1627.27 againet hie account and credited that oum on his 
$3000 note and paid the balance of 21372.73 to Williams with 
the fraudulent intent of helping Villiome recover the orice 
paid for said atock purchased of Ward; that he ssrigned 
gnid three §10C0 notes to Piynn; that Flynn is entitled to 
the $1180 due; that Ward doer not owe the bank; that his 
£3000 note should be cancelled and said three #1006 notes 
and chattel mortgage should ve delivered to Flynn. 

| The bank filed an anewer admitting the allegations 


of the vil) of interpleader; alleging that the iocen to Ward ~ 


was made in good fmith end 5 credit of S35000 given him; thet 
out of gaid eum $1572.73 wae paid on the emid two checks of 
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Ward; that finding the property statement of Yard to be 
incorrect it credited the balance of the $3000 sceount, 
after payment of the two checks, $1627.27 on Ward's 

#3000 note, lesving a balance of $1460.74, principal and 
dnterest due on the $2000 note for which it holde the 

three ¥1000 actes and chattel mortgage ae ¢ollsateral se. 
curity; that it ie entitled to hold the some wntil the bal- 
ance of the principal ond interest of the €3000 note ir 
paic; bee’ $1180 io due on said three $1000 notes; that 
game #hould be said to the bank; that it demended same from 
the complainant and alleges thot it hee not colluded with 
Complainant anc acke to be decreed the money brought inte 
court by complainant. Upon epplisation of com> lainants 

an injunction wag issued. Complainant filed reslications 
to the Bn ewO re of Ward and the bank. Ward filed a crose¢ 
bill vetting up the same state of facts eet up in his 
anewer, making the bank and Ylynn defendants, praying the 
court to decree that Ward is not indebted to tie bank, that 
the bank has no interest in said $3000 note, that same be 
cancelied and surrendered to Ward, that the three $1000 
notes and chattel mortgage securing the esame be eurrendered 
and delivered to Flynn ae aesignee of Yard end for other 
and further relief in the premiges, Aftér moving to strike 
the cross bill the bank anewered the sume denying the fraud 
and material allegations thereof. Flynn answered the 
cross bill setting up hie claim to the three 71000 notes 
and the chattel mortgage under ascignment from Ward. Repli- 
cations were filed and the case was heard upon the pleadings 
mentioned, the testimony of numerove witnesses end much 


documentary evidence, A decree was entered finding that the 
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Ward; that finding the property statement of Yard to be 
incorrect it credited the balance of the [3000 aceount, 
aiter payment of the two checks, $1627.27 on Ward's 

#8000 note, lesving a balance of £1459,74, principal and 
dnoterest due on the G2000 note for which it holde the 

three ¥1000 notes and chattel mertgage xe colleteral ee- 
curity; that it ie entitled to hold the seme wntil the bal- 
ance of the principal ond interest of the 3000 note ic 
paic; that $1186 io due on said three F100C notes; that 
game ghould be paid to the bank; that it demanded same from 
the complainant and alleges thot it hee pot colluded with 
Complainaat ang arke to be decreed the nomey brought into 
court by complainant. Upen epplication of com lainanss 

an injunction wae issued. Compiainant filed replicetions 
to the an ewe re of Ward and the bank. Ward filed ea crese 
bill vetting up the same state of facts set up in his 
anewer, waking the bank and Flynn defendants, praying the 
court to decree that Ward ig not indebted to the wank, that 
the bank has no interest in said $3000 note, that same be 
cancelled and surrendered to Yard, that the three $1000 
notes and chattel mortgage securing the eame be currendered 
and delivered to Flynn ae agsignee of Yard end for other 
end further relief in the premises, Aftér moving to strike 
the cress bill the bank anevered the some denying the fraud 
and material allegations thereof. Flynn answered the 

cross bill setting up hie claim to the three 71000 notes 
and the chattel mortgage under assignment from Ward. Repli- 
cations were filed and the cose was heard upon the pleadings 
mentioned, the testimony of numerous witneeres ond much 


documentary evidence, A decree was entered finding thet the 
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Saath ‘ala of interpleader wae properly filed, that the fecte 
as @lleged in the answer of appellee, the bank, were true, 
| finding the igeuer against Sard, except ae to the assignment 
of the three $1900 notes and chettel mortgace, finding the 
decues against Flynn, except ee to the assignment of en id 
three notes and chattel mortgage, that Ward wae indebted to 
the bank for $2572.73 and interest at five ver cent from 
November 18, 19146, the balance due on the $3000 note; that 
the bank rightfully hold» the three 7100% noter and the 
chattel mortgage securing the some; thet the bank wae en- 
titled to receive from the clerk the $1180 deporited with 
him by the complninant, thet the benk wae entitled to holé 
the two unpaid $1006 notes and chattel mortgexge and upon 
Ward's failure to pay the balance he owes the bank, to 
Gollect the two §1000 notes, apply the proceeds on Yard's 
devt ana pay the remainder to Plynn; that the bank acted in 
good faith and without wrongful motive or fraud end decree- 
ing that Ward end the bank each pey one-half of the corts. 
Numerous errore were assigned but ayneliante in 
substance confine their argwaent to an earnest attempt to 
ehow that the judgment of the cireuit court ie contrary te 
and ageinet the weight of the evidence, There wae evidence 
tending to prove every material allegation of each party. 
We think the only question properly raised ie one of feet, 
that hee wag the proof sufficient to eurtain the decree? 
There is a sharp controversy between the parties se to the 
convereation which took place when Ward verrowed the #3000 
and aleo as to many other material mattere, The case there- 
fore depends upon the credibility of the witnerees and the 
weight to be given their testimony. 
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. Shere the chancellor tries a ease on oral evidence 
An Open court, with the rtunity of eeeing 
the witnesses teotity, finding of frets by 
Lior ie entitled to the force ond effect as 
ot of a jury. Podoleki v. Btone, 166 111. 540; ‘se 
ov Price, 46 111. 438; Kaekine v. Hesley, 182 11i.Anp. 4 Oe | 
. and canes there cited, ‘There wasproof tending to sup. ae 
ort ali the findings of the circvit court and as much find~ 
nen are not Clearly and manifestly againet the weight of : 
he evidence, we ore not at liberty to dieturb the came * 
and ¢ the éeeree of the circuit court must ve affimed. as 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of aid Court 
day GMMR: sara 
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AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 


Present: 






Hon. Harry Higbee, Presiding Justice. jon. J. C. Eagleton 


Hon. Franklin H. Boggs, Justice (dppointed April 4th 1919) 
CHARLES C, JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


And ee to-wit; On the twelth day of AprilfA. D. 1919, there was filed in the 
office of the Clerk o said Court. at Mt. Vernon, Illinois, an OPIN. JON in the words and figures following: 
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Term No. 5. : Agenda No.l 
October Term, A. D, 1918. 


131.4. 691 


The People of the State of Illinois, 


Defendant in hrror 


Vv. Error to County Court 
Albert Falciewsky, ) ef Franklin. 
Plaintiff in Srror. 


Opinion by Higbee, ». J. 


~——~@ 0 JOuwwe 


Plaintiff in error, Albert Palciewsky, was in- 
dicted in the circuit corrt of Franklin county, at the 
November term, 1917, for the sale of intoxicating liquor 
in anti-raloon territory in said county. 

The indictment originally coneisted of ten counts, 
but a nollie proscequi as to four of them was entered in the 
county court of enid county, to which the case appears to 
have been certified, «nd plaintiff in error was found guilty 
on the first two counts. Palciewsky brings the case here 
by writ of error urging as the principal ground for reverral, 
that the verdict was not warranted by the facts. Upon the 
trial the People introduced in evidence the certificate 
of the tewn clerk of the town of Frankfort in said county, 
where said sale was charged to have been made, to show that 
the same was anti-saloon territory and ales the certifieate 
of the collector of internal revenue of the district in 
which said county was included, showing the issuance of an 
internal revenue special tax stamp to said Albert Palciewsky 
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scribed ag being located within said anti-saloon territory. 
"wo witnessee were then introduced by the people, one of 
whom, Anderson, who appears to have been employed as « de- 
tective for the purpore of procuring evidence againet 
Palciewsky, testified to purchasing beer and whisky of 
pisintiff in error ‘and to have geen another person purchase 
intoxicating liquors of him. Another witness introduced 

for the people testified to facte tending to corroberate 
“the testimony of the witness eabove referred to. Three 
witnesses were introduced in defense, wio ecught in a 
measure to contradict the teetimony of Andereon., Their 
testimony, however, was uncertsin and not by eny means con- 
Clusive. From their statements it isplain that liquor of 
some kind wae being diepored of by plaintiff in error at 

the place in question, and it was only questionable whether 
the liquor was intoxicating or was paid for by said Anderson. 
Upon the whole evidence the jury was fully warranted in 
finding the accused guilty on the counts named in the verdict 

Plsintiff in error claime the trisl court erred in 

permitting the People to intreduce their exhibit ©, eaid 

by the city attorney when he was examined as a witness, to 
have been a bottle of whisky which he received from a de- 
tective named Kaiser, whom he had employed te procure evi- 
dence agsinst the accused. The objection to this exhibit 
appears to be that the proof did not show that the contents 
of the bottle was the eame as when given to the states 
‘REE, A Lampkin the city attorney, swore that the 
bottle and contents were the same he received from Kaiser 
and no one swore to the contrary, so the court properly 
submitted it to the jury in order that they might ¢etermine 


whether the bottle and the contents were the same ac that 
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received by Lampkin. Objection was also made by counsel 
for the accused to the introduction of the People's uxhibit 
D, wiich was a certificate of the Collector of Internal 
Mevenue of the district, in which said franklin county ie 
included, snowing the issuance of an internal revenue 
@pecial tax stamp ae a retail liquor dealer, te the accused, 
The objection to thie certificate is that it is not in 
form or substance the kind of a certificate which is mede 
by the law, prima facie evidence of guilt for one to have 
in his posseesion. The statute upon that subject provides, 
"The issuance of an internal revenue special trax stamp or 
receipt by the United Stater, to any person ase a wholesale 
or retail Aentes in liquors or in malt liquore at any place 
within territory which st the time of the issuance thereof, 
is anti-saioon territory, shall be prime facie evidence of 
the sale of intoziceting liquor by such person at such 
place or et any place of businees of such person, within 
such territory where euch stamp or receipt is posted and 
at the time charged in any euit or prosecution under thie 
act." (Hurd, Hev.Stat.chap.43,par.41). ‘The exhibit referred 
to stated the name as being Albert Palcieweky, described 
the lot on which he did business in Weet Frankfort, Illinois 
and stated his businese as being a retail liquor dealer, 
all of which was properly certified to by the collector of 
internal revenue of the district, and appears to us to have 
fully answered the requirements of the etatute above re- 
ferred to, Plaintiff in error wae notified by the People 
to produce the intemal revenue tax stanup or receipt issued 
to him as a retail liquor dealer by the collector of in- 
ternal. revenue but failed to do so and under the circumstances 
we think the certificate of the collector above referred to, 
was properly admitted in evidence. 
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The only other question raised by plaintiff in 
error ie as to an inetruction given by the court to the jury 
semveraine the form of their verdict, The instruction in 
question was as foliows: "If you find the defendant guilty 
the form of your verdict may be 'we the jury find the de- 
fendant guilty in manner and form as charged in the indicts 
ment in counte tio......(here insert the number of counts on 
which you find the defendant guilty)'”. The complaint of 
this instruction is that it would have to ve construed by 
the jury as meaning that if they found the accused guilty 
at all, they must find him guilty on move than one count 
and to that extent indicated to them what their verdiet 
should be, We do not think the jury could possibly heve 
been misled in the direction claimed by counvel for plain. 
tiff in error and their criticimm of it seeme to be hyper- 
eriticsl and without merit. The verdict in thie case appears 
to ue to have been fully sustained by the proofs, the trial 
was conducted withovt the intervention of material error 


and the judgment should and will be affirmed. 


Affirmed. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set my hand, and affixed the seal of, ‘aid Court. 
at Mt. Vernon, ae eae ae hha) a day Of LEILA ee 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine hundred and nineteen. 
Present: i 

Mi 

Hon. Harry Higbee, Presiding Justice. 







Hon. J. C. Eagleton 
(appointed April 4th 1919) 


Hon. Franklin H. Boggs, Justice 
GRANT HOLCOMB, Sheriff 


CHARLES C. JOHNSON, Clerk. 
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Term No. 14, Agenda No.22 
October Term, 1918. 
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Apveal from Madison. 


Appellant. 
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City Coal Company of Mdwardeville 
et al, 


i 


Appellees. 


Opinion by Higbee, P. J. 


-——- 0005.66 


By a bill of complaint filed in the circuit court 
of Madison county on April 16, 1918, appellant made allega- 
tions showing it relied for the relief sought upon the 
following state of facts: 

Appellant has been for some years the owner of 
& Coal mining plant known as Mine No. 3, Edwardsville, 
1llinois, which on April 3, 1911 it leased to appellee, 
City Coal Company of Edwardsville. fhe letter company took 
possession of said mine held the same until sbout the time 
of the expiration of said lense, to wit, March 31, 1916, 
when the property wae returned to appellant which hae since 
been in pogesession of and operating the same. Upon the 
organization of the City Cosl Company, appellant loaned 
the stock holders a considerable sim of money, the greater 
portion of which is still unnaid and apvellant is now in 
possession of a majority 6@ the stock of snid company. 
¥, W. Nerzog was president of the City Coal Company during 
the entire period of the lense and Cy A. Geere was secretary- 


auditor of the same until 1914 and from that time Kerzog was 
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the sole representative of the City Coal Company in its 
dealings with appellant. The City Coal Company failed to 
perform ite obligations under the leace and from 1914, be- 
cause of the insolvency of said company, appellant assumed 
active charge of the company and businese. During the 
operation of the mine by the City Coal Company, appellant 
advanced various sums to pay the debts of said Company and 
on Mareh S51, 1916, at the time of the expiration of the 
lease it was indebted to appellant for $13993.82. The City 
Coal Company by reason of its insolvency gave notice of its 
intention to surrender the property and such surrender was 
made to appellant, which employed Herzog to act as its 
superintendent at said mine. After the surrender of the 
lease the mine was still carried on in the name of the 
City Coal Company although operated by appeliant. Certain 
Complications srose between appellant and iierzog which re- 
sulted in a notice to appellant signed by the City Coal 
Company by #. W. Herzog, president, Nettie letzger, secre- 
tary, Mw. L. Geers and Cy A. Geers, directors, contending 
that the City Coal Company was still in possession of 

eaid mine No, 3. On receipt of the notice appellant dis- 
charged Herzog and directed him to turn over the possession 
of the property to its agent, which Herzog refused to do. 
The miners working in the mine upon learning of the claims 
of the City Coal Vompany, reiused to work and since April 


15, 1916 said mine has not been in operation. It was fur- 


ther alleged in said bill that if said mine continued to 


be idle, it will fell into bad repair and be permanently 
wasted and damaged; that appellees are irresponsible; that 
because of the state of war existing the maximum production 


of coal is necessary; thet said Coal Company has not been 
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able to operate said mine and said mine, vnich Wee an out- 
put of five hundred tons of coal per day, wili remain idle; 
thet there are various outstanding accounts due for coal 
which belonged to appellant but wiich appellees are collect- 
ing; that unless appellees are restrained, appellant fears 
they will interfere with the possession and operation of 
the mine by appellant and its employes. ‘There was a prayer 
in the bill for 9 temporary injunction, restraining appellees 
from collecting any money or accounts for coal produced at 
seid mine and from interfering with the possession and oper- 
ation of said property by appellant, from trespassing upon 
the property of appellant or interfering with its posses- 
sion, maintenance and operation thereof or in any manner 
harassing, dithoying, intimidating, threatening or assaulting 
employes of appellant and persons engaged in the operation 
of ssid mine; that such injunction be, upon final hearing, 
made permanent and that appellees may be required to account 
for and pay to appellant all money received ior coal sold. 
The prayer for the tanporary injunction having 
ben granted, o writ was issued dated April 26, 1910 by the 
clerk of said court, restraining appellees irom interfering 
with eppellant in its possession and operation of said mine 
and from harassing and intimidating employes of appellant 
as prayed for in the bill until the further order of the 
court. Later an answer was tiled by appellees, admitting 
that appellant is the owner of said mine io. 3, the making 
of the lease referred to in the bill vetween appellant and 
said City Coal Company, but denying most of the other mater- 
ial allegations of the bill; stating that appellee, City 


Coal Company, continued in possession of said mine under 
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said lease until the temporary injunction was issued therein 
and setting up facts tending to show a defense. It is not 
shown when this answer was filed but it wae sworn to by F.W. 
Herzog May 9, 1918. Later on May 2°, 1918, appellees made 
a@mction to dissolve the temporary imgjunction. Afterwards, 
on July 27, 1918, the court upon a hearing ordered that 
the temporary writ of injunction theretofore issued in the 
Case, be dissolved; that appellees be let into the possea- 
gion of said mine and all its equipment and property fully 
and withoustlet or hindrance on the part of appellant or 
its agents, officers, etc. and that a writ of restitution 
issue against appellant on behalf of appellees io place them 
in possession thereof. 
A motion was filed in this case by appellees, to 
Gismies the appeal herein for the following reasons: One, 
The order of the circuit court of Madison county dissolving 
the temporary writ of injunction herein, being the order 
appellant eeeks to appeal from, does not dismiss appehklant's 
bill. Two. The statute allowing apneals from interlocu- 
tory orders or decrees does not provide for an anpeal from 
an order dissolving a temporary injunction. Three. An 
appeal. does not lie from an order dissolving an injunction 
unless the injunction is the only relief sought or there 
has been a final order entered dismiszing the bill. This 
motion was taken with the case and therfore comes before us 
now for determination. 
The right of appeal is purely a statutory one, 
(Greve v. Goodsom, 142 111.355) And while our statute pro- 
vides for an appeal irom an interlocutory omer or decree 
of ony court of this state overruling a motion to dissolve 


an injunction, it does not provide for an appeal in case the 
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motion to dissolve such injunction is sustained. hev. 

Stat. (Hurd) Chap. 110, sec.193. It is plain therefore 
thet the order in this ense co far as it sustains the 
motion to dissolve the temporary injumetion, is not such 
an order as an appeal will lie from. ‘The bill in this 
Case not only sought for an injunction but also prayed 
that iemathace we required to account for and pay to com 
pleinant all woney received for coal gold by them and for 
such other and further relief in the premises as equity 
might require and to the court chould seem meet. The ace 
counting asked for was not disposed of by the court in the 
decree appealed from nor wes the bill dismissed. In the 
case of Northwestern Brewing Co. v. Manion, 67 111.App.316, 
vhere an appeal from an order dierolving 2n injunction was 
under congideration, it wae held that as no final decree 
disposing of the bill had been mede, the svit was still 
pending in the circuit court and it wes further said that 
“from an order dissolving an injunction, no appeal lies 
unlese an injunction be the only relief sought by the bill.” 
Citgng Core v- Tompkins, 46 Ill.Ano.322; Clabby v. Sheldon, 
47 111.4pp.166; Srown v. fm.Stone Presse Brick Nfg.Co.54 
111.4pp.647. Under the rule above laid down it ie plain 
that no appeal would lie from the order sought to be appealed 
from in this court. it is true that in addition to dis- 
solving the temporary injunction the court ordered a writ 
of restitution sgeinst appellent to place appellees in 
possession of the mine deseribed in the bill of complaint. 
This portion of the order wos no doutt rrompted by a Tind- 


ing of the court as ehown by a evupplemental order or etate- 


ment contained in the bill of exceptions, that such pos- 


session of the mine as appellant had at the time the bill 
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wae filed, was shown by the proofs to have been impronerly 
obtained and therefore a court of equity would not aid it in 
maintaining such possession. ‘This part of the order was not 
asked for in the motion to dissolve the temporary injune- 
tion and might properly have been omitted but the object of 
the chancellor was evidently to enfo re the rule which 

would prevent appellant from obtaining any advantage of 


his temporary injunction and to undo whatever had been 


. wrongfully done by means of it. Harrington v. iarrington, 


11 Ill.4pp.121, Though the temporary injunetion issued in 
this proceeding has been dissolved, yet 211 the matters 
concerning which relief was sought, have not been disposed 
of and no final decree has been entered dismissing the bill. 
We conclude upon a careful cmeidersation of the 
record that the omer appealed from was an interlocutory 
order, which could not properly be appealed from and there- 
fore the motion to dismiss theappeal will be sustained. But 
such holding m& shall not in any way affect the right of 
the chancellor in the court below to enter such final order 
or decree as justice and the equities of the case may, under 


the proofs warrant. 


Appeal dismissed. 


Not to be reported in full. 
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I CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 


the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mv office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 


“— Ss 
eh 


at Mt. Vernas PAPER tee cu et vi \ Ge. sae J eet Seem day Of. MMAR 


A.D. 191.2. ee ~~ fxee/ eas | 








ee, So .......... 


Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 





Present: £ 
Pi 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLC OMB, Sheriff 






And afterwards, to-wit; On the twelth day of April A.D. 19 19, there was filed in the 
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Term Neo. 17. Agenda Bo.4 
Gstober Term, 1916, 


Walter Pettigrew, a Minor, } 


by next friend, iQ13I.A. 691 


Appellee 
) 
v. Appeal from City Court 
Tom Jennings et 22, } Bnet St. Louis. 


Appellants 


Opinion by Higbee, FP. J. 


mom GOD e me 


At the time of the occurrence with which thie euit 
is concerned, appellee wee between ten and eleven years of 
age and resided with his mother on the weet side of Collins- 
ville avenue in Sart St. Lowie, lllinois, near where it is 
intersected by Sixth etreet and Penneylvania avenue. Sixth 
etree runs north and south, Collineville avenue runs north- 
east and southwest and Pennsylvanin avenue ronr east and 
weet. At the point of intersection of Collinsville and 
Pennsylvania avenves, Sixth etreet rune into Collinsville 
avenue and thence lores itaidentity. “ummit svenue rune 
enet and weet, is the first street south of Penngylvania 
avenue and intersects Sixth street and Collinsville avenue. 

On June 13, 1917 appellee was attending the horace 
Mann School located near Summit avenue several blocks east 
of Gixth etreet. At the close of school that day appellee 
etarted home and with two compeniones of about the same age 
got on the rear end of « grain and feed wagon for the pur- 
pose of riding thereon. At the time appellee wae injured 


the wagon wae traveling north on Sixth etreet between Summit 
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and Pennsylvania avenues. The wagon war leaded with encks 
of grain or feed and appellee could not see ahead, neither 
could any one about to meet the wagon eee appellee. Appel- 
lent's automobile, a emall service car, driven by one of 
their employes, wae also on Sixth etreet, petween Summit 
and Pennsylvania avenues, going south. The two vehicles 
met on sixth street avout midway between Summit and lennsyl- 
vanin avenues. ‘The wegon wae almost in the center of the 
street ehen the automobile paeeed it. Az the vehicles 
passed the automovile was rumning near the weet curd, which 
wae at ite right, and ae the wagon was near the center of 
the etreet the automobile passed very near to the wagon. 
Just before the vehicles met, appellee's companions jumped 
off of the rear end of the wagon and crossed to the weet 
side of Sixth etreet. They were followed by appellee who 
jumped off of the rear end of the wagon and in attempting 
to crops to the west vide of Sixth etreet wae struck by 
appellants’ automobile, receiving the injuries of which he 
complaing., ‘There is a digpute as to the speed of the auto- 
mobie at the time of the injury, some witnesres eotimating 
the speed ae low as six miles and others as high as fifteen 
miles an hour. ‘There ie also a dispute as to whether the 
injury happened in a business oF & residence portion of 

the city. 

"he original declaration consi sted of one count 
and che rged appellants with comson law negligence in the 
operation of the automobile. Your additional counts were 
filed. ‘The first additional count alleged that the « vtome- 
bile was being operated in exces¢ of ten miles an hour con- 


trary to a certain ordinance of Bast St. louis, but that 
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count was withdraw before the case was submitted to the 
jury. The second additional count charged appellante with 
Causing the automobile te be wilfully ond careleesly driven 
against appellee. The two remaining counts are based on 
section ten of the Motor Vehicle Law, one charging speed 
through the business portion of the city at exceeding ten 
miles an hour and the other charging speed through the regi- 
dence portion of the city et exceeding fifteen miles an hour. 
Appellant pleaded the general iseve. The case war tried 
with a jury, and at the clese of appellee's evidence and 
again at the clorwe of all the evidence spnellante offered 

2 peremptory inetruction in their favor the same being in 
each instance refuced. The jury awarded appellee $350 damages 
on which verdict judgment ware rendered and «a new trial having 
been denied the record was brought to tuie court. 

Appellee war familiar with that portion of the city 
where the injury occurred ae he traversed it in going to and 
from school and it was near hie home. He must have known 
that vehicles used that street generaliy, that the wagon on 
which he wae riding might meet other vehiclee and that they 
would pares on the right dade of that wagon. He wae riding 
on the rear end of the wegon vhich was near the center of 
the street and the middle of the block. He could not see 
vehicles approaching and their ocecupants could not see him. 
Notwithstanding those facts he jumped off of the rear end of 
the wagon and without looking to see if another vehicle wae 
approaching attempted to cross the street and wes struck by 
appellianté' automobile. Appellee was plisiniy guilty of neg- 
ligence causing ar emtributing to hie injuries end we find 
no evidence which will ecuee that negligence, if negligence 


can be imputed to a boy of his age. It follows that it is 
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only neceerary for us to determine the question whether 


appellee, a boy ten or eleven years of age, could be found 


guilty of negligence- in the cause of Koehler v. Chicsawo City 


Ry. Co., 166 111.A4pp.571, which wae a suit for perwonal in- 
juries oces cioned ko a minor ten years of age who was struck 
by a atreet car on account of hie failure te watch out for 
an mpprenshing car while he crossed the etreet passing behind 
a car going in an opposite direction, it was held that he was 
guilty of contributory negligence and a judgment in hie favor 
was wevereed with a finding of facts. It war said in the 
course of the oninion in that case, "The evidence shows that 
the plaintiff at the time of the accident wae ten years old. 
A boy ten years old may be guilty of such contributory neg- 
ligence as to bar nis recovery jor injuries caused by the 
negligence of another". (Citing Chicago Union Trac.Co.y. 
NeCinnis, 112 111. App.177; “ileon v. Chicago City Ky. Co-, 
135 112.Anp.433.) Under the uncontredicted proof and the 
authorities above cited, aypellee was clearly guilty ef con- 
tributory negligence and cannot be permitted to recover in 
thie case. 

Shen the undisputed evidence shows that plaintiff? 
is guilty of contributory negligence, the question bec omer a 
question of law and it is the duty of the trial court to 
direct a verdict for defendant. Worth Chicago St.lKy.to. v. 
Coesar, 203 211.698; Koehler v. Chicago City hy. Co-, supra. 
The trial court should have eustained the wotion of appele- 
lente for a peremptory instruction in their favor, and pecause 


of thie error, and ae under the undisputed procfs appellee 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mv office. 


IN TESTIMONY WHEREOF, I have set m Aandand affixed the seal ay id Court 
at Mt. Vernon, this..........4---------- las aN ipigeeets ae day of... Tass 
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AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine nage and nineteen. 


Present: / 





Hon. Harry Higbee, Presiding Justice. Fon. SEC. Eagleton 
: 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


\ 
And afterwards, to-wit; On the twelth day of April A. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINION in fhe words and figures following: 
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Serm No. 27. Agends No, 31 


October Term, 1918. 


Kellie Newton et al, D) 1 2) 4 A p a 1 
Appellees } | rca fom at ia 
Vv. Appeal from Villismegon. 
Hert Nigro et al, 
Appellant 
. Opinion ty Higbee }. J. 
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Thie wie a suit under veetion 9 of the Dram Shop 
Aot of thie state, brought by warpellees seninst certain 
dram vhop keepere of Johneaton City, Illinois to recover 
damages for the loes of support to appelless, occasioned by 
the enle and gift of intoxiesting liquors merece by the de- 
fendante below to Rey Newton, the lusbend of xppellee Nellie 
Rewton and the father of the other arnreliece. 

& guitable declaretion war filed to which there was, 
& plea of not guilty. Before the trial the suit was dismissed 
by plaintiffe ag to one of the defendante and at the con- 
clusion of plaintiffe' testimony, plaintitfe leo dismissed 
the suit o# to eight of the ether defendants, The trial 
resulted in a verdict and judgment for »»pecllee in the cum 
of $1600, from which the defendants sppealed to thie comrt, 
A number of renaone are forwarded by ernellents why the 
judgement in this case should be reversed, but every question 
raised which sppeare to ue to be of importance, can only 
be legally raised through the filing of 2 bill of exeeptione 


and in thie ense appellees chelilenge the suthentieation of 
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the purported bill of exceptions filed in the case and in- 
sict that there is no lawful bill of exceptions which can 
be considered by the court. The certificate of the trial 
judge te the purported bill of exceptions is as follows: 
"Thie bill of exceptions wae duly »resented to me by the 
defendants thie fourth day of July, 1918 and approved. Benj, 
¥. Pope, trisl judge.” This suthentication of certificate 
does not curpert to stete that the bill of excentione con- 
teined all the evidence introduced upon the trial of the 
Cause and is otherwiee wholiy insuiiicient to constitute a 
proper authentication or certificate. it cnly purports te 
be an approval of the bill presented and coer not in any 
way profess to certify to the correctness or completeness of 
the wnme, In the case of Young v. -ity of Veirfield, 173 
ili.“op.3il, thie court suetained the doctrine thet where 
there ig no Gertificste of the trial judge that the bill of 
exceptions containge all the evidence introduced upon the 
triel of @ emee, such a certificate ie not such a bill of 
exceptions asc the law requires end the presumptions are all 
in fevor of the verdict and judgment end also held thet in 
the ntsence of a certifieste of the jucge ¢ghowing thet the 
bill of exceptions containe all such evidence, the appellate 
court will aot examine to wee if that which anpenre in the 
record doe# sustain tne verdict. Wwe there further stated 
‘the lew i# well settled that where such a certificate from 
the judge is not ineorporated in the bill of exeeptions, that 
the appellete court aust preeume that the jury and the court 
were warranted in finding the verdict and judgment rendered, 
end we cannot interfere with such verdict on an appeal”. In 
pureuanece of the doctrine laid down in the above case which 


ics in accordance with the suthorities in thig etate, we must 
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presume that the verdict in this case wae fully warranted 
by the facts. 
Appellents complein of the giving of certain in- 





etructions which authorized exemplary domegec, but we cannot 


é 


consider the criticiemese offered for the 
question waether such instructione were 
not, depends to ao large extent upon the 
and that, as wa have above said, ia not 


Comploint if further made by eppellante 


reagon that the 
legclly correct or 
proof in the erage 
before ua for review. 


of the refueal by the 


eccurt of one of the inetructions offered by them. Thie in- 
struction endeevordd to cover the question of *treste" or 
*set-upe”* of intexierting liquore to the eaid icy Kewton 
by persone other than apvellants ond instructed a verdict 
for appellante under certein cosditione of the evidence 
mamed. This inetruction was inscevrate in that it excused 
appellant from all linbility for "treate" cor “set-upe* 
made by their clerke or agente and in other respects wae 80 
gependent upon the evidence that it could not be construed 
satisfactorily wnless we had all the facts before us. From 
& Comeiderstion of such portione of the record aa is properly 
before ve and for the reasons sbove given the judgment of 
the court below will be affirmed. 


ATTirmed. 
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I CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my Office. 


IN TESTIMONY WHEREOF, I have set my handand affixed the seal of 8 id Court 
at Mt. Vernon, this.......... bos afl Res’, Se Me day of... MLA [ Age: 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointell April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of April A. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINION in the words and figures following: 
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Term No. 47. Agenda No.3? 
October Term, 1918, 


Dorothy Crawshaw, 
Appellee 


2131.4. 692 


Vv. Appeal from Madison. 


) 

) 

} 

St.Louis Llectric a, 
Railway Company, ) 
/ 

) 


Appellant . 


Opinion by Higbee, P. J. 
wn O00-—= 

Dorothy Crawshaw, appellee, cowuenced this suit 
against St. Louie Mlectrie Terminal Railway Company, appel- 
dant, for the purnose of recovering damages for personal 
injuries eustained by her in a collision between an auto- 
mobile in which she was riding and 2 street car of appellant 
in Granite City, Illinois. 

At the time of the collision which occurred at the 
intersection of Twenty-third and C street in s2id city, 
appellee wag occupying a front seat of the eutomebile with 
her husband, the owner of the same, and three other persons 
Were occupying the back seat. The husband John J. Crawshaw 
brought suit to recover dariagee for injuries to Simself and 
hie automobile alleged to have ween Caused by the same col. 
lision. He recovered a judgment in the court below from 
which an appeal was taken to this court end in that euit an 
Opinion was filed by thie court at the Oetobver term, 1918. 4 
The declaration contained substantially the same Charges of ( 
negligence against appellant as that in the cxre of said 


John J. Crawshaw. ‘he firet count charged the negligent and 


-lLe» 











Sa 






) nO 


Se ¥ <5 a ‘ 


pa 







$8.0% abdmoas Gee Pee oe meet 
: : i" AVY ett Ny 
-6feL ,arroT sodos00 +, Se Ob yeh ae pe ; 























ue 
ya 


| 4 Maan se fC hy 
Seo ATELS |: “atte Be 


-pouibe mort Lzeqqh |. deep ale eh Win oes 


fantie? ofbtfooli a. 
raaecsaskt 


.tmeLLoqch 


& .¢.  pedgtil yf motntgd 

«=-000.<0< rs 

tive eins beoneunne ,eotleaqe wredewer9 yitor0t 
eLeqqs ,\asuaod yorliah ‘fantwze? otttoelh etuot 8 ve 
fanoeteg x0 segamed qnitovoset to seectu¢ ontt tor 
cotua na soewied motetiioo s ni ted yf hentstauwe, 

¢ bane gutbit csv ede dotdw ai 
vatonkitt ,vat9 of ined. 


eft te beriyoc0 Moti moistifos eft to omkt od 3A 
sY@io bise at tootsie 9 bas biidd-ytnswt to aolit 


fasiiegas to te° toorse 


ditw oiitdowetus ect to tava trott a gniygquwo00 asw ) 
enceteq taitc sort bre ,smee otf fo tomro ext , Sandeut 20) fe 
wedewst® .\ «ict basdaut off .tuse doad eit gatyqusso 
bus tieemis of soixwtet to? segemsb tevooet of tive 2 


-f09 emme sic “e boeuse need ovad of bogetfe ofidomosus st 
mozt wo lod duos on xt dae but a botevooet off snob | 
ae dive face ni baa fawoo atet of nsofad asw Leoqqe 28 Hotdw 


-BfOL yrrod wsceto? aft tm Sues efdt ys heftt saw abel 





To segtedo on ott yilettastedge bentednoo no titers Loeb oft 
bise to saeco o4+ at dodd om tratfecge Sentage oonegifgen 


bor tnegt(aon sdf begusdo temo tertt ont .werlewetd .t ndob 


Se ; ! 
of bis ¥ . 








careless operation of the street car upon Twenty third street 
and across C street; the second that the car was operated at 

a high and dengeroue rate of speed without sounding any gong 
or other warning; and the third, that seid err was negligently 
and careleasly operated scrose © street nt 2 high and dangerous 
rate of speed without sounding cee gone and without having 

a headlight burning on said car. Fach count chorged that 

by reason thereof and while plaintiff with due care and 
caution for her own safety, was riding in the cutomobile 

plong © street, the car struck the same and she received the 
injuries for which she brought this evit. The general iseue 
was filed and the jury upon the trieli, returned a verdict 
giving plaintiff dameges in the smount of $850, for which 
amount the judgment a entered, fven which thie appeal is 
taken. 

The testimony es to how the accident cccurred is 
substantially the same and is given by the same witnesses ag 
that given upon the trial of the John J. Crawshaw case. The 
facts in this case sre fully eet forth in the oninion above 
referred to in that case go it is unnecessary to restate 
them here, and we see no good resron to denert from the con- 
Clusion we reached in euch csse that the fects were sufficient 
to sustain the verdict. It is true that the jury in this 
Case anewered the third special interrogatory submitted by 
appellant upon the question whether the injury to plaintiff 
eccurred by reegon of the street car being operated without 
sounding & gong or giving other reasonable warning of its 
appreach to © street, “no,” while in the former case this 
interrogetory wae answered, “yes.” Sut the findinge on the 
other especial interrogetories upon other facts submitted, were 


in harmony with the general verdict and those findings being 
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proper, the general verdict in favor of appellee noturally 
followed. 

Unon the trial the court refused to admit in evi- 
dence a plat of the intersection of the streets in question 
and certain photographs of the premises snd of this apvellant 
complains, “hile the plat might properly have been admitted 
in evidence there was no error in excluding it for as said 
by this court in the former case above referred to upon this 
subject, "the surroundings of the intersection of thie street 
with the railroad were simple and we do not think the jury 
could have been very materially benefitted by sny plat that 
could have been introduced in evidence," Neither did the 
court err in refusing to allow the rhotogranhse offered by 
appellant to go to the jury for the resron that while thie 
injury occurred in June when the trees in question were in 
full feliage, the photographs vere taken the latter part of 
October when the trees were practically bare and the evidence 
does not show that the vhotorraphe correctly set forth the 
conditions as they existed at the time of the accident. The 
objection to the testimony of Dr. Schwartz concerning the 
test made by him on a paved street, to ascertain in what dis- 
tance he could ston his automobile while it wae running at ea 
rete not to exceed ten miles ai howr, wes properly sustained 
by the court for the reasons also given in our former opinion 
above referred to. 

Complaint is also made by apnellent because this 
case wae set for trial ahesd of the John 7. Crawshaw case, 
although the letter case stood ahead of this unon the general 
docket. No reason ic alleged Why apvellant was injured by 
the setting of this c»se for trial shead of the other case, 


nor does it anpear to us to hve occurred, eo we must assume 
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that the trial judge made the setting of the cases which he 
did make for some good and sufficient erauvee which it was for 
him to determine in the exercise of sound,. leral discretion 
anc ac that diecretion doer net sppesr to ue to have heen 
ebused, such zction of the court cannet be reviewed. 

Spitzer v. Sechiatt, 249 111.416. 

Appellant complains of certain instructions given 
for appellee. The firsct of these instructione told the jury 
that if the driver of the automobile was guilty of negligence 
which contributed toerds or helned to cause the collision 
yet if they further believed from the evidence that the 
appellee was not by her omm conduct, in any way the cause of 
such negligence if any on the vnart of the driver, then the 
negligence of the ¢river covld not be charged agnrinat or 
imputed to appellee. Thie inetruction is practically identi- 
eal with one sustained in Chicego City Ky. Co. v. Nonn 133 
ili .App.365. The complaint of the second inetruction given 
for appellees is that it told the jury anvnellee might reeover 
if the defendant was cuilty of any neglicence charged in the 
declaration or some count thereef, and it therefore suthorized 
them to base their verdict vnon the allegation of negligence 
on the part of appellant in failing to have a herdlight 
burning on the car at the time of the collision. It is true 
the evidence showed that the accident hannened before sundown 
and that the failure cf the car te carry a headlight, covld 
not have contributed to the collision, but the court of ite 
own motion gave an inretruvction to the jury to disregard 211 
averments in the declaration ac to the headlight on the car 
rhich come in contact with the sutomebile in which appellee 


was riding. The jury therefore covld not have been misled by 
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bhe inetruction complained of and there wae no reversible 


error in giving it. Appellee's third instruction told the 


4 
Ms 


Jury that in determining the amount of damages plaintiff was 
@ntitled to recover if any, they ehopid consider such future 
suffering and loss of health if any, a8 the jury might believe 
from the evidence, before them she hed susteined or would 
sustain by reason of such injuries. This instruction was 
| identical with thet approved in Cicero and Proviso St.Ry.Co., 
zr - y. Brown, 193 112.274 and statee the law correctly, but it 
is said not to be nroper here ford the resson that there was 
no evidence upon which to baee any inetruction es to perma- 
‘ ment injury or future suffering and loss of hezlth. While 
} the evidence upon thie subject wae not of much moment, vet 
: there was sufficient to bese thie pert of the instruction upon 
eo that the same cold be poraperly considered with other 
e€lemente of damages therein mentioned. Five instructions of- 
; fered by appellant were refused vy the court and of thie ap- 
pellant also complains. Two of these instructions stated 
abstract propositions of law and therefore regardless of the 
queetion whether euch propositions were stated correctly, it 
was not reversible zexep error to refure them. The three other 
instructions refused for anpellant so far ae they sctated 
correct principles of law applicable to the facts in the 
case are covered by instructions given by the court. While 
complaint is made of the amount of the judgment, we do not 
think under all the circumstances thet the judement for 850 
wae so excessive as to warrant a9 reversel on that account. 
The judgement of the court below will be sffirmed. 
Affirmed. 


Not to be reported in full. 
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bhe inetruction complained of and there wae no reversible 
error in giving it. Apnellee's third instruction told the 
jury that in determining the amount of damages plaintiff was 
6éntitled to recover if any, they should consider such future 
sufiering and loss of health if any, ae the jury might believe 
from the evidence, before them she hed sustreined or would 
sustain by reason of such injuries. ‘This instruction was 
identical with thet approved in Cicero and Proviso St.Ry.Co., 
vy. Brown, 193*111.274 ane statee the law correctly, but i 
is said not to be proper here ford the renson that there was 
no evidence upon which to base any inetruction es to perma- 
ment injury or future suffering and less of herlth. While 
the evidence upon this subject wae not of much moment, yet 
there was sufficient to bese this part of the instruction vpon 
go that the same could be oroperly considered with other 
elements of damages therein wentioned. Vive instructions of- 
fered by appellant were refused by the court and of thie ap- 
pellant also complains. Two of these instructions stated 
abstract propositions of law and therefore regardless of the 
question whether euch propositions were stated correctly, it 
was not reversible xexwp error to refuse them. The three other 
instructions refused for appellant so far ae they stated 
correct principles of law applicable to the facts in the 
case are covered by instructions given by the court. While 
complaint is made of the amount of the judgement, we do not 
think under a11 the circumstances that the judgement for 7850 
was so excessive as to warrant a reversel on that account. 

The judgement of the court below will be sffirmed, 

Affirmed. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my | hand_-and affixed the seal of s Tees Court 
: day Of 4 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


aes 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hen. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 
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And \gfterwards, to-wit; On the twelth day of April A. D. 191 
office of the Clerk af said Court. at Mt. Vernon, Illinois, an OPINION in the w 
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Term lio, 22, in the Appellate Court Agenda No.30 
of jilinois,yourth District 
Cetober term, A, D. 1918. 


William C, Beiser, 


2131.A. 692 


Appeal from City Court of 


Appellee 
va, 


John Strubel & Guy Helmick, 
Partners, etc., 


Alton, lllinoie. 


ee ee et Re ne ee er et 


* Appellants 
Opinion by Rogges, J. 


in April, 1916, appellants had entered into a con- 
tract with the City of Alton, to pave Gecond Itreet, now 
Broadway, Irom henry Street to Cherry Street in eaid City, 
end vhortly therecaiter subelet the contract for concrete 
work to appellee. in the center of the street, at the piace 
of the proposed improvement, wae the track of the Alton, 
Granite & St. Louis Traction Company. 

Appellants contend that the nrice agreed uson for 
the work was 60 cents a cubic yard for the etreet bage and 
75 centz a cubic yard for the street car bane, but that they 
afterwnrds serecd to pay appellee 80 cents ner cubie yard 
for the etrect car base. On the other hand appellee contends 
thet he was to receive 20 cente a square yard for the etreet 
car bare, eight inches thick, and 14 cents a square yard for 
the street baze, eix inches thick, provided, however, that 
if he should be able to complete 600 square yards per day he 


wag then to receive 10¢ per square yard for the street base. 
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There ie no dispute as to the amount of work done 
by appellee, it being conceded that there were 1°,59C square 
yards, 6 inch cement paving base and 4140 equare yarde 8 
inch peving base under street car tracks. nach of said 
parties also admit that one cubic yard of 8 inch base ie 
equivalent to 44 equare yards. According to appellee's eon- 
tention he was entitled to #2598.00 for the concrete work 
together wi th various items of incidental labor and expense, 
ell totaling 22694.60. Appellee had been paid $1798.61 ao 
that according to hie contention there wee a balance oving 
him of 7895.99 for which he instituted thie ection. 

A trial wae had rerulting in a verdict in favor 
of appellee for 5859.88. A remittitur wae entered reducing 
the amount of the verdict to $789.32. for which amount the 
trial court entered judgment. The emeunt of the remittitur 
covered the smount of incidental exvenses aprellee wae 
guing for. 

Apoeliee insiete thet thie sappesl should be dis- 
missed becsuse he contends that the certificate of the clerk 
of the trial court is defective. “Ye have exemined the cer- 
tificate of the clerk and are of the opinion that the objec- 
tion mede thereto by anpellee is well taken. However, ap- 
pellee hes filed a brief and argument and we have therefore 
examined the record and have considered thd cnse on ite meritea 

it is firet contended by avpeliant that the Court 
erred in permitting the bill of particulare filed by appellee 
to be taken by the jury to their jury room. ‘e think thet 
appellant is correct in his contention, and thet the Court 
should not have permitted the bill of particulars to be taken 
by the jury. ‘the parpose of a bill of particulars is to give 


notice to the defendants of the items and amounts for which 
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Claim ie being made and to restrict plaintiff upon trial te 
proof of euch items anc prices, Hevoneld ve People 126 ill. 
161 Brewing Co. v. Farnsworth 172 111.247; Citizens savings, 
Loan & Building Aee'n v. Seaver, L27 App.255. A bill of 
particulsre is not evidence ta be considered ty the jury. 
However, in thie case we are unable to eee how appellant 
could have been in any wey prejudiced on account of this 
ruling of the Court. 

There is no dispute between the parties as to the 
amount of work done by appellee, nor ag to the amount of money 
appellee had received on this work. The only questions in 
dispute were with reference to the contrect as to the amount 
that arpellee wee to receive for the work done, and as to 
whether he was contracting to do thework by the equare yard 
er by the cubic yard, and as to whether or aot he wae to 
receive 14% per square yard as claimed by him if he was not 
able to completeBOO square yerde per day. ‘The jury could not 
have veen misled by the bill of sarticulars in regard to 
thege matters and the error in sliowing the bill of pnarticu- 
lars to go to the jury is not eufficient to warrant a rever~ 
sal of the judgment. 

It ie next contended by appellant that the Court 
erred in giving the inetruction given on beholf of apnellee 
for the reasm that the words “The Court" at the beginning 
of the instruction happened to be in red ink and the balance 
of the instruction was in black ink. ‘This sbjection is 
without merit. 

It ig mext contended by the appellant thet the 
Court erred in allowing appeliee's exhibit 1 to go to the 


jury for the rearon thet it is contended the computations 
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on the same were co uncertain and umesatisfactory ae to 

be misleading to the jury. The figures were conceded to 

be the figures of appellant, Helnick and while un-explsined, 
the jury might not get very much out of said Exhibit. But 
both aprellee snd appellant, Helmick, testified in reference 
thereto and we think that the Court did not err in allowing 
eaic exhibit to go to the jury with the testimony of the 
parties in connection therewith. it had a tendency to ex- 
piain the traneaction and tende to corroborate the testimony 
of appellee to the effect that the work was to be computed 
on the barte of equare yards rather than cubic yarde, 

Laetly it is contended by appellant thet the ver- 
dict of the jury ie _agsinst the manifeet weight of the 
¢vidence. The evidence with reference to the contract was 
gharply conflicting, but there ie sufficient evidence in 
the record if teken ae trve by the jury to werrent the ver- 
dict. At any rete we ere not sble to say that the verdict 
of the jury is against the manifest weight of the evidence 
and the judgement of the trisl court will therefore be 


aifirmed, 


Judgment affirmed. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of ya Court 
at Mt. Vernon, this... es) Ae a ray eA Le aie ah a! day of ALLEL 
A. D. 191..Z. cay 4 Re 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: , 
Hon. Harry Higbee, Presiding Justice. Hon. J, C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRAN ? HOLCOMB, Sheriff 





And afterwards, to-wit; On the twelth day of April A. D 


1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINION it the words and figures following: 
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31.A. 692 


ERROR-TO 
APPEAL FROM 


Sf Ee eee Cirevit. COURT 
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October Term, 1918. 
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Term No. 26, in the Appellate Court Agenda No.6 
of illinois,Yourth District 
October Term, 1918. 


21 31.A. 692 


August J, Gtruif, Appellee ) 
ve Appeal from Circuit Court of 
Wadigon County, lilinois. 
Charles YW, Young, Appellant 


Opinion bp Boges, J. 


: An action on the case brovght by anvellee against 
appellant in the Circuit Court of Padieon County, charging 
fraud and deeeit on the rart of appellant in the sale of 
certain Florida lande te appellee, reevited in a verdict 
and judgment in favor of appellee for $1642.00. To reverse 
said judgment appellant prosecuted this appeal. 

The declaration consists of two counts, each of 
whieh charge that appellant induced appellee through fraud 
end deceit to join with him in the prehase of a eection of 
lanéd in Lee County, Florida, at ten dollars en sere; that 
eaid lande st emid time were only worth ne Dollar per sere 
and hae been recently purchessed by appellant at said price. 
Said declaration further allegee that appellant represented 
to appellee that he wae paying ten dollare em acre for said 
land and appellee relying upon such representation conrented 
to a joint purchase of xm said land at seid price +-slleging 
damegees, ete. 

The evidence ie eonflicting on the iseue as to 
whether appellent was acting as the sgent of appellee in 
purchasing a half interest in said land. in other words, 
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ap to whether there was a confidential relation existing be- 
tween appellant and appellee at the time eaid lands were pur- 
Chased. The testimony on the part of appellee tender to 
prove thst appellant came to hie place of bueinese on or 
about the llth day of April, 1917, and tried to induce him 
to join in the purchase of said lands at Ten Dollars per 
acre; that appelisnt represented to appellee that the land 
would cost then that much and that appellee finally agreed 
thereto and paid appellant $1600. by check and gave his 
note for the balance. ‘n the other hand the testimony of 
appellant tends to prove that while he had talked at dif- 
ferent times with eppeliee with reference to purchasing 
Yiorida lands that there was no agreement whatever with 
reference to the purchase of the land in question by them, 
jointly or as a partnership purchase and that he, himself, 
purchased the land and wade a enle of the north half of 

seid gection of land to appellee outright. 

There ina some evidence in the record tending to 
prove that when appellee learned that sppeliant had only 
paid $1.00 per acre for the land he became dieentisfied and 
that appellant offered to take the land off appellee's hands 
and return him his note and money but that on veing assured 
by appellant that the land wage all right, he coneluded to 
keep the same. There is also some evidence in the record 
tending to vrove that appellee agreed te pay appellant ag 
hie commissione one half of all ioe might sell the land for 
in excess of the $10. per acre, the amount paid by appellee 
and that some few weeks efter the stale by appellant to appel- 
les, appellant found a purchaser for appellee's land ot a 
sudetantial advance in price and that appellee refused to 


consummate the enle unlese appellant would take as hie com- 
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mMigsions $500.00. He, appellee, being unwilling to pay one 
half of the excess as commiesions. 

we are not expressing any opinion as to the weight 
of the evidence in this caee any more then to state that it 
ie conflicting for the reason that the judgment will have 
to be reversed for errors committed by the trial court in 
the giving of the two inetructions given on behalf of appel- 
lee, both of which were erroneous. 

The firet inetruction being 2s follower: “The 
Court instructs the jury that if they believe from the evi- 
dence that A. J, Struif accepted and retained * deed for the 
land in question, awk further believe that he wae deceived 
by the defendant in this esse and caused topay ten dollars 
an scre, when, in fact, the purchase price wae one doller an 
acre, then the plaintiff may retain the deed end hig damages 
is the difference between the amount peid and the real pur- 
chase price," 

This inetruction ie erroneous for the reason that 
gaid inetruction in effect directed a verdict and wholly 
faile to submit to the jury the question as to whether a 
confidential reiation existed hetween appellant and anrellee 
at the time of the purchase of the section of land by annel- 
lant and the conveyance of one half thereof ts apnellee, 

The other inetruction given on behalf of appellee 
is ae follows: “The Court instructs the jury that if you 
believe from all the evidence in thie cave that representation 
made by the defendant, Charles \. Young, te the pisintiff, 
A, J, Struif, regarding the purchase price of the land in 
question were falee and known to be falee at the time made, 
by Young, and were relied upon by the plaintiff as true, then 
the plaintiff hae the right to recover from the defendant the 
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difference between the actuel cost price of the land at the 
time of such eale, end the price represented to the plain- 
tiff by the defendant." 

This instruction is erroneous for the reasons 
etated with reference to instruction number one. 

| Appellant aleo urges that the court erred in re- 

fusing to permit the introduction in evidence of the letter 
received by him from the Commissioner of Agriculture with 
reference to the value of the Evergiad lands in Florida. 
The record diecloses that this letter warexhibited te 
appellee prior to and at the time of the sale of the lands 
in question to him vy appellant. That being true, we think 
the court should have admitted thie letter in evidence and 
erred in failing to do so. 

Yor the renzons sbove stated the judgment of the 


trial court will be reversed and the enuse will be remanded. 
Reversed and remanded. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this_....... ee were Sea day of Ma 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 






And afterwards, to-wit; On the twelth day of April A/D. 1919, there was filed in the 


office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINIONin the words and figures following: 
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Term No. 30, In the Appellate Court, Agenda No.36 
bod Illinois, Fourth District. 
tober: Tern; 


Ae D. 1918. 
Henry Campbell, Appellee 2 1 3) ] me 6 9 2 
V8 Appeal from City Court 


Vandalia Hailroad Company, of Bart St. Louis. 
Appellant. ) 


\ 


Opinion by Boggs, J. 


Thie is an action in cage brovgeht by arpellee 
againet appellant in the City Court of Zast St. louis, for 
injuriee suctained on June Sth., 1916 while appellee and thre 
other men were traneferring lumber from a defective car to 
another car in the yards of appeliant at Enet St.Louie, 

Appellee and hie aseociates were hired, paid and 
worked under the direction of one Madison Thomas, who had 
am oral contract with the defendant to transfer freight in 
ite yards st Hast ot.Louie at a certain rate per ton, the 
rate differing for different claseee of freight. Thomas 
employed his own help and furnished hie own tools with the 
exception that occasionally he borrowed some toole from 
appellant, such as a derrick or truck, Thomae wae furniehed 
with an old car by appellant to use as an office and for 
the etorrge of hie tools. 

The record discloses that Thomas was notified by the 
yard foreman which car or cars were required to be unloaded 
firet, and if # defective cay containing perishable freight 
wes brought in, under Thomas’ employment he mist immediately 
tranefer the ename, 2itheuch he sicht be buertly ongered in 
transferring freight of lese importance. The manner of doing 
the work, the number of men employed, the wages paid to them 
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and the men he employed however wae left entirely with 
Thomae. 

On June &th, 1916, appellee and three other men 
were engaged in transferred some heavy yellow pine lumber 
from a defective car which was set on a treeck slightly 
Glevated and above the ear into which the lumber was being 
leaded and eae slid by means of skids from the upper to the 
lower car. Two men were in each car, Those in the upper 
Car would place a piece of lumber on the ekide and when the 
men in the later Car were ready, would wglide the lumber onto 
the lower car and the two men thereon would adjust and load 
the same. 4 

While thue engaged appellee wae injured vy being 
etruek by a heavy beam and hie leg broken between the ankle 
and knee. ‘The evidence tende to show that the ueurl eignal 
to get out of the way wae given by the men in the uprer car 
but for eome rearon appellee failed to hear or heed the 
warning. He wae taken to the hoepital and treated until 
4iecharged by appellant, Company's physician. No charge 
wae wade for the doctor's services. Appellee was in the 
hoepital between three and four months and wae able to do 
light work only for « period of about twe monthe thereafter. 
He wae etiployed ty an Acid Company at $2.56 per day. At the 
time of the injury he wee earning $2. per day. 

Upon a trial by jury in the City Court of Bart 
St.eLouie a verdict of $1,500. was returned in favor of Ap~ 
pellee and judgment entered thereon. At the close of all 
the evidence appellant offered a motion to direet a verdict 
for appellant, which wae denied, 

Varioue errors were assigned on the record but in 


our view of the case it will only be necessary for us to 
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consider the error arsigned on the failure of the Court te 
direct a verdict in favor of appellant at the close of all 
the evidence. 

, The declaration, in substance, charger that appel- 
lee was in the employ of appellant, Company, at the time he 
received the injury and that ot said time apnelient wae en- 
gaged in inter-state commeree. To enid declaration the gen 
eral iseve wae pleaded. Ampellee's deciarstion charged and 
appellee contends that at the time of receiving the injury far 
which thie suit wae brought he was in the employ of appel- 
lant, Appellee on direct examination testified as a concluse 
ion that he wae working for the appellant Kailronad Company, 
but on crosr examination of appellee end hie witness, John 
As ¥illiame, it clearly appears that madison wae not in 
the employ of sppeliant, but wae in the employ of ‘homae 
prior to and at the time of hire injury. Gn croee examine tion 
appellee testified as follows:- 

"G4". “Who were you working fort#* 4", Hadi von-« 
il wae working for the Company.” "(". “Who employed you?* 
“AY “Wadigon thomas.” A". “Who paid you’" "A", "Madison 
Thome," °*|", “On the matter of what you were to do and how 
you were to be paid, didn't you and Madison Thomas agree 
thet he wae to pay you so much a4 car, and he wae bose of the 
job, waen't he, and he told you what to do-- you enlled him 
foreman and he told you what car to unload or transfer 
didn't he?* “A* “Yee eir". 

John Zitapatriek, the ona of appellant at Hast 
St.Louie and MadisoMYnomeas both testified specifically that 
Thomas was an independent contrector; that he furnished hie 
own toole; that heemployed, psid and diecharged his own men, 
and that the Company had mothing whetever to do with employ- 
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ing them, paying them, diseharging them or with directing 
their labore; thet the men employed by Thomas including 
appellee were responsible alone to him, it wae the conten- 
tion of appellee that sppellant at the time of the injury 
in question wae engsged in interstate commerce and that 
appellee, at the time he received his injury wae so engaged 
as an employee of appellant, company. Hefore there can be 
any lieavility under the Federal employer's lisbility sect the 
relation of master and servant must be shown, Wagner v,. 
Cod AsheKhsCO.265 111,2454250, Wagner v. ©.& 5.K.Kh.Co. 239 
U..452; Robinson Ve Bod O.RR.CO.237 U.S.93. 

Under the facte as disclosed by thie record appel- 
lee wae not in the employ of appellant and the relstion of 
master and servant a prewewuisite to = lisbility under the 
Federal Imployer's Liability Act did not exiet between ap- 
pellant and appellee at the time of the injury. C.u.7.4 P. Ry. 
CoeveHamler, 215 111.525; Chicago,f.1.&é P Ry .Co.v.Bond, 

240 U.S.449, 

in C.R.1& P.Hy.Co.v-Kamler, suprs, the Court et 
puge 532 says: “The Maeter of a servant is one to whese 
order he is subject, and the plaintiff war not subject to 
the order of the defendant in any perticular end therefore 
wae not its servant.” 

in Chioago,H.l & P.Ry.Co*v,ond, supra, the Supreme 
Court of the United States at page 452 epesking through Jus- 
tice MeKinney, in diecuscing the queetion es to whether « 
Certain person wae on independent contractor or not cuted 
the following testimonyj}- "Q. From whom did Turner get in- 
structions about handling work performed by him’ *A. Under 
his caitract from us. "You directed him what to do? "A. Yer, 


either me or my ehief clerk. "@. So that he was under your 
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eupervision and control all the time? “A. in so far ae hie 
contracts were concerned, yee sir. "%. Ke performed hig 
duties in saeccerdance with what you directed him to dov “Yes 
sir. "{. 1 will sek you if sll this coal he handied for the 
ehutes, if that wae Hock Ieland coal? "A. Yee sir."|. Did you 
have anything to do with directing him in detsil as to how 
he performed the terms of his contract? "A. No, cir. And says 
“We are unsble to coneur with the learned Court in ite econ. 
Glusione. ‘There wane, it is true, and necessarily, a certain 
direction to ve given by the Company, or rather, we should 
say, information given to Turner. Sut the manner of the 
work wae under hie centrol, to be done by him and those em- 
ployed by him. le was responsible for ite faithful perfor- 
mance and incurred the penrity of the instant terminetion of 
the contract for nonperformance. ‘thie was oniy * prudent 
precaution, indced, neceseary in view ef the purpose of his 
contract, which wee to make provieion for 2 daily eupply of 
Coal for the operation of the railroad. The power given was 
one of control in o sense, but it wae not a detailed control 
of the sactione of Turner or thoee of nis employees. It was 
a judgment only over results and » neceseary sanction of the 
obligatione which he had incurred. it wae not tantamount 

to the control, of on employee and =» remedy sceeinet hie in- 
competency or meglect.........7he Railroad Company, therefore 
aid not retain the right to direct the menner in which the 
buecineses should be dene, as well as the results to be s¢- 
complished, or in other words, did not retain contrel not 
only of whet should be done but how it should be done. Citing, 
Singer ifg.Co. v- Rahn, 132 .5.618, New Orleane 4, & C.K. 
Co.v-Hanning, 15 #211.649. Standard O11 Co.v.Anderson 212 
U.8.215." 
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Considersbhle stress wae placed by appellee's 
counsel on the fact that the vhyeician whe set anpellee's 
leg and whe waited on him in the hogpital was employed and 
paid by eppellant and not by appellee. The record, however, 
Giscleses that thie physician wae employed by appellant by 
the year and that it was hie duty to render service to any- 
one who might be injured on the grounds of oppellent or thet 
might be injured or become cick while travelling on eppel- 
lant'e trains and that no account was kept of thie service 
by the physician his yearly calary covering 211 enid service 
of whatever character it might be. 

We think, therefore, that while thie might be a 
circumstance tending to corroborate appellee's theory of 
the case, provided there wae commetent evidence in the record 
tending to show appellee wee an employee of anpellant Com 
pany, vut of iteelf, it ie not evidence eufficient to ertab- 
lieh said employment. 

we are therefore of the oninion that the Court 
erred in failing to direct a verdict in favor of appellant. 

We find ag the ultimete fect in this case that sap. 
pellee was not an employee or servant of aprellent prior to 
and at the time of hie injury and that there wae therefore 
mo liability on the part of appellant to anneliee under the 
Federal imployere Liability Act. 


Reversed with finding of fact. 
Not to be reported in full. | 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 


the State of Illinois, DO HEREBY CERTIF Y, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mv office. 


IN TESTIMONY ee Ati I have set my | hangvand affixed the seal of said Court 
/ ee Ve LES 
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OPINION 





Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRAN T HOLCOMB, Sheriff 


sy afterwards, to-wit; On the twelth day of April A.D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINION in the words and figures following: 
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Term No, 34, in the Appellate Court Agenda No, 33 
of lllinois,¥ourth District 
October Texm, A. D. 1918. 
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Appeal from Circuit Court 
Alton, Granite & St. Louis 


Madison County. 
Treetion Company, Appellant ) 


Opinion by Sogea, J. 


An action on the case brought by appellee in the 
Cireuit Court of Madison County to recover damages to his 
automobile caused by a collision with a car of appellant 
at Kinth and Alby etreetz, Alton, illinois, reevlted in a 
verdict and judgment sgainet appellant for £350,060. Te 
reverse anid juéement thie apnwal is prosecuted. 

The declaration consists of two counts. The first 
count charges that appellant by its servante, operated a 
car propelled by electricity north on Alby street approach. 
ing Ninth street, which said etreet crogwes Alvy atreet st 
right angles; thet plaintiff's automocile was in charge of 
and was being Griven by plaintiff's son westward on the 
north eide of Ninth street an appellant's car approached 
said etreet; that a pascenger was in Alby street on the 
south eide of Ninth street waiting for said car to stop and 
that the driver of eaid automobile expected said street ear 
to stop; that appellant's motorman failed to stop the car 
and that he had hie head turned ta one wide and drove the 


car negligently and rapidly ahead thereby causing said cer 
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to run into and demage plaintiff's automobile. 

The averments of the second count sre practically 
the seme as those of the firet and in addition thereto set 
out See. 16 of an ordinance of the city of Alton, giving 
to vehiclee and cars on the streets running esrt and weet, 
the right of way at crossings over vehicles and care on 
streete running north and sovth. Te eaid declaration a plea 
of the general issue wee filed. A trial wane had resulting 
in a verdict and judgment ae above set forth. 

The record dieclosee that shortly after neon on 
July Srd, 1917, appellant wae operating 2 street cor north 
on Alby etreet, towards Ninth street, which crosses Alby 
street et right anglee. Appellee's son, *ho wes twenty-one 
yeare old, was approaching Alby etreet on hinth street 
driving saonellee’s automobile. There is a gradual decline 
on Ninth etreet ae the same approaches Alby street from the 
west sufficiently eharp to require the use of brakee, and 
gown which a car would coast if brakes were not applied. 
There is also eo slight down grade on Alby street coming 
tewarde Kinth etreet from the couth, the direction from 
wiich appellant's car wae approaching. 

The cer in question was a disabled car, not carry- 
ing paseengers, and wee being taken to the chede for repaire 
by » motorman and a car repairer. A lady wee standing on 
Alby etreet some thirty feet south of Ninth street. Apnellee's 
gon testified he was driving até avtensdiio at ° speed of 
lees than four miles ver hour; that he saw the ear approach- 
ing and egaw grid lady waiting to get aboard the ear, ae he 
eupposed. «hen said etreet cer war almost to Kinth etreet, 


he saw the motorman's head turned to the weet, but eupposed 
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the car would stop to take on enid lady as a passenger; that 
he could have stopped the automobile then by simply pushing 
his foot down on the brake, but thinking the cor was going 
to story, he did not do go. 

Appellee's son attempted to turn hie machine to 
#0 in the eame direction es the cor--that is, north on 
Alby etreet, when s collision occurred, the eutomobile 
being struck back of the front vheel. 

Appellant contende thet the court erred in admit- 
ting in evidence Section 16, of said City ordinance because 
the certificste thereof did not show any posting or publica- 
tion cf euch ordinance. ‘So far ag the record shows the or- 
dinance prescribed no penslty for ite violation. if it did 
not, it wag not necessary that it be published and it was a 
valid ordinance thovgh it prescribed so penalty. We think 
the ordinance sufficiently proven. Chicrgo & =. i. BR. Co. 
ve Hines, 62 i111. App. 488; DeScheppers v. C. i. 1. & PB. 

Ry .Co. 179 App. 301, 

At the close of aprellee's evidence and again at 
the close of al) the evidence appellant made a motion and 
offered an inetruction directing » verdict in faver of ap- 
péllant, which motions were denied and the ruling of the court 
thereon ie assigned ar error. 

it is the emtention of aprellant thet the record 
Giecloses that appellee's ron who wee in chargeof the auto- 
mobile at the time it wes injured wae not in the exercise 
of due care for the automobile in question, ond that his 
negligence directly contributed to the collision in question. 
Appellee's son ie the only witnese who testified on the part 


of appellee with reference to the fxcts in connection with 
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the collision in question. He testified that he eaw the 
street car coming North on Alby street, and thet he enw a 
women standing on the south side of Ninth etreet on Alby 
etreet and that he thought she was waiting to board said 
cur; thet he eow the enr approach Ninth street ag he was 
coming down the same, going west ant a rate of speed of less 
than four miles per hour; that he had his foot on the brake 
ae he deecended toward the treck at that place so that he 
could hove atopped his enr in time to have svoided the col- 
lision end would hxrve done so except for the fact that he was 
ef the opinion that the car would stop for the purpose of 
permitting said sade to board the same. That just ae the 
car wes nearing Ninth street he observed that the motorman 
had hie head turned and wae looking west; that he did not 
know the epeed xt which the street car ware moving at that 
time. “n the other hand the lady in question testified on 
behalf of appellant that the etreet car annroached the cross. 
ing of Ninth street at a slow eneed and that the bell on the 
car wee teing sounded. The oar renairer that was on the car 
wi th the motorman teetified he kept the bell ringing;--thet the 
cur wae marked “special car” and had been injured and that 
they wefe taking it to the shop for repairs. The woman in 
question aleo testified thet the c»r woe marked "epecial 
car.” “hile the section of the ordinance offered provides 
that vehicles and esrs on etreets running east and weet should 
have the right-of-way over vellicles and care on streets 
running north and eouth, appellee's son in hie testimony 
a€oes not rehy on the provirion of this ordinance. 

We think, therefore, thet apnellee's zon war guilty 


of negligence in @riving hie car on the treek at a time when 
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he knew that the motorman in charge of the our did not see 
him and was not aware of his presence, ‘the motorman who 
was in charge of the car at the time wae not preeent and 
did not testify on the trial. 

Other errore were assigned on the record but in, 
our view of the cose it is not necegenry for us to dipuss 
the same. 

The judgement of the lower court will be reverered 
and the clerk will incorporate in the judgment ase the finding 
ef facts herein, thst anpellee'« seid son was guilty of 
negligence that directly contributed to the collision and 


the resultant injuries or damages to appellee's automobile. 
Reversed with finding of fact. 


Hot te be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this LK day Of... Weg. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of April A. 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPINION 


1919, there was filed in the 
Nin the words and figures following: 
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Term No. 49, In the Appellate Court Agenda No,12 
of Lilinoie,#ourth District 
Cetober Term A. D. 1918. 


Z131.A. 693 


Appes] from Circuit Court, 


Charles Kieth, Appellant 
ve. 


W.?.Carnenter, Alton Germania 
Building and Joan Association of 
Alton, Jllinois, Samuel &. Jones, 
John &. Jones and T. 3. Howe, 


Madison County, 


Jilinois,. 


et See eet ee ea ce tl Reet See Sl 


Appellees 
Opinion by Hogges, J. 


Appellant filed a petition in the Circuit Court of 
Madison County against ap vellee to establish a mechanic's 
lien for $468.6& on certain premises located in Wood Hiver, 
illinois. Appellant in said petition alleges thst he wae 


engaged in the businees of selling building materiale at 


‘Wood Kiver, lilinois, and that fron August 1912, to December 


50, 1913 he had in his employ in eaid lumber yard, as “yard 
foreman”, appellee, WY. ". Carpenter; that it was his (Car- 
penter's) duty to sell lumber at prices stipulated in a 
si ak thei ont de he was provided by the petitioner and to 
make a report in writing showing; amount of all sales made 
by him and the amount of lumber and material delivered from 
said yard, such report to be male to petitioner once each week. 
Appellant further alleges in hia petition that 
appellee Carptnter, purchared the premises in question, to- 
gether with other premises and that he began the conetruce 
tion of s Gwelling houce end other immrovements on eaid Lot, 
using lumber and building materials from the yard cf appel- 
lant; that no account was kept of eaid moteriale and supplies 
by Carpenter and that the etatement and account made by him 
did not correctly set forth tBe amount of materiale used 
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and the prices therefor. Said petition further alleges 
that Carpenter fraudulently represented to petitioner that 
such niaterials used in the construction of ssid building 
and improvements were furnished to one 7. S. Howe, when as 
a matter of fact Carpenter wae using said building material 
for himself, and wae using the name of Howe ast a subterfuge in 
order to deceive petitioner. 
it was further alleged that Carpenter caused a 
deed to be executed for the premises purchased by him to 
Samuel 4b. Jones and John &, Jones, and that thereafter he, 
Carpenter negotiated a loan fron appellee, suilding and loan 
Association, for the eum of $509, to be secured by a Nortgage 
given ty the eaid John &. Jones and Samel i. Jonee; said 
petition further charges that the right of the building and 
Loan Association under said Mortgage and the rights of the 
eaid John &. Jones and Samuel b. Jones under the deed to them 
was inferior to and subsequent to the rights of appellant 
under ite purported mechanics lien, prays for « lien ete. 
Answers were filed to saidpetition by arpellees, 
Suiiding « Loan Assoetation and vy the anid ¥. '.Carpenter. 
In the answer filed by appellee, “uilding & Loan Association, 
it ic denied that Carpenter hae any interest in said prem- 
ises and it is alleged that its rights under said Mortgage 
is a superior lien and that it is informed and velieves that 
appellant has been paid in full for all materials furnished 
by him on said premises. ‘The answer of W. T. Carnenter deniee 
@1l charges of freud; denies that the whole of the Jumber for 
the building erected on the premises in question was furnished 
from the yard of appellant and alleges that the lumber pur- 
chased from the yard of appellant has been fully paid for. 


Appellee, Building and Loan Ageociation, filed a 
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Cross bill praying for the foreclosure of its Mortgage and 
for a vrior lien on the premises. An answer to said cross 
bill was filed by apvellant. The cause was referred to the 
Waster on the bill and answers thereto and on the cross bill 
and answers thereto. ‘The Master having taken the evidence 
reported the same to the Court, together with hie conciucions 
of law and fect. The Master found the bill or netition of 
appellant to be without equity and recommended that the same 
be dismissed, and found for the building and Loan Associstion, 
on the cross bill and recommended a decree of foreclosure on 
its said Nortgage. ixceptions were filed to the Waster's 
Report by appellant which exceptions were over-ruled and 2 
gecree wag entered by the Court in accordance with the rerort 
of said Kaster. ‘To reverse said decree apneliant prosecuterc 
this eppeal. . 

The record discloges that aprellent, who resided in 
St. Louis, Méseouri, owned a lumber yaw at Wood fiver, and 
that prior to the employment of W. T. Carpenter therein he hed 
had in his employ one NW. J. Jordan, as hie manager. me of 
the issues in this case is as to whether or not Cereénter who 
entered the euployment of appellant about the time Jordan 
quitd entered it as ea yard foreman only, or as manager. 

lt is the contention of appellant that Camenter 
Was simply a yerd foreman with limited authority to sell 
lumber at listed prices but without authority to collect and 
receipt ior bills or to represent appellant in any other 
Manner than ae yard foreman and to sell lumber to be settled 
for in the office with the »sook keeper whose name was Swen. 
On the other hand appellees contend Carpenter was the general 
Manager of appellant at Wood Kiver and hed full authority to 


sell lumber and building materials and collect money therefor 
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and to give receipts for money so collected. 

The record discloses that Carpenter entered eappel- 
lant's employ about September 1, 1913, and ec mtinued therein 
until sometime in the Month of January 1914. ‘The record fur- 
ther discloses thet during Carpenter's employment he purchased 
@ lot from a Mrs, Haller and in the agreement therefor she 
wae to convey the premises to Carpenter or anyone he might 
designate. Carpenter began the erection of 2 building on 
paid premisee,using in large part lumber from sappellent's 
lumber yard. Before or about the time the building was com- 
pleted, at the instance of Carpenter, kre. aller conveyed 
eaid premisee to Semuel Jones and John Jones. The Jones 
procured a loan from appellee, “uilding and joan Association 
for ©600. on said premises and executed a iortgage therefor. 
Out of the proceeds of thie loan certain bille were paid by 
the Loan Association and among them 2 check was given to 
W. T. Carpenter for 5318.20 for materials furniehec for the 
erection of the building in question and Carnenter executed 
a receipt therefor in full in his own name. Carpenter left 
appellant's employ shortly thereafter and it is the canten- 
tion of appellant that no account wae made by Carpenter of 
the funde collected fran the Building and loan Aesociation 
and that appellant has not in fact been paid for the lumber 
that went into the erection of said ‘wilding and that the 
amount due him ie something over $400. On the other hand 
appellee, Suilding and Loan Association, contends that Care 
penter was the manager and agent of appellent and az such was 
authorized to collect for materials sold by anpellant and to 
execute a receipt therefor snd that the receipt of Carpenter 
is binding on apvellant. 

Pover to act genernolly in va particuler business or 
a particular course of tlade in a business, however, limited 
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would constitute a generala@ency ~- if the agent is so held out & 
the world, however restricted his private instruction say 


be. Story on Agency, Sees. 126,127,101,132,133. Doan v. 


Duncan, 17 111.272. Crain v. Jational Ban, 114 111.516; 


Nobvie v. Nugent, 89 111.522; West side Hoepital v. Niger, 
139 4np.650. 7 
It is also true thet evidence of a prior general 
course of desling between principal and agent ies competent 
as tending to show the extent of the agency, Haase Lumber 
Co. v. Harty Bros. 1€9 Aon .325; Meintosh v. llansom,106 Any.172. 

In James v. Conklin & Hill, 158 Ann. 640, this 
Court in discussing the authority of agentes and of the bind- 
ing effect of paymente made to an agent at nage 644 says: 
*Paymentes mide to an agent ere good and obligatory upon the 
principal, in all cages where the agent ie authorized to re- 
ceive payment, cither by exprese authority, or by that re- 
sulting from usage of trade, or from the particular dealings 
between the parties." Noble v. Nugent, 89 111.522.Story on 
Agency, Sec. 42%. 

The principal is egually bound by the authority 
which he actually gives, and by that which by his own acts 
he appears to give. The principal is responsible for the 
appearance of authority". Smith v. Peoria Co. 59 111.412; 
Phoenix ins.Co-v.Stooks, 149 111.319. 

in Pheenimux Ins. Co+- v. Stocks, supra, the Court at 
page 325 gays: “We think, under the facts of this cage, the y 
agsured were warranted in treating the agent arc a general agent 
of the Company. Peraone desling with an agent can not kno, 
nor are they required to know, the Jimitations upon hie power 


to reprevent his princival. The Company is bound by the acts 
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of its agent in the exercise of powere within the apparent 
scope of hie authority, unless limitation upon such powers is 
hreaght to the notice of the asmred. Citing, Yire and 
Marine Ins.Co.v. Chestnut, 50 111°116; Hlectic life Ine.Co. 
v. Fahrenkrug, 68 111.663; Home life Ins.Co.v.Pierce, 
75 121.426, | 

‘an examination of the record in this case eatisfies 
us that appellant hed clothed Carpenter with the apparent 
authority of general manager of his yard at Wood Hiver, and 
as such was exthori sed to sell lumber, collect therefor and 
to give receipte te parties paying their lumber bills. 

Jordan, the former employee of appellant was con- 
ceded by appellant to have been the mamager of his yard at 
Wood Hiver, testified that appellant brought Carpenter to 
his lumber yard at Wood Hiver and introduced him ae the man 
who wes to take his, Jordan's place. Jordan further testified 
thet he remrined in the office for some two or three weeks 
and assisted Carpenter and instructed him about the duties 
of manager in connection with seid buginees.. he further 
testified that Carpenter sold lumbcr, collected therefor and 
receipted for lumber wold, Jordan says: "He took my place 
practically end 1 heiped him occassionally, showed him the 
different Ledgers, where to put and find the things, and 
aleo 1 helped him in figuring lumber, and elso helped him make 
out the reports; he had the daily report to make out”. Jordan 
also testified that Carpenter collected funds and deposited 
them in the bank to anppellent's credit. 

H.u.Clark, Cashier of the Yiret State and Savings 
Bank of Wood River, testified, that appellant, as the Heith 
Lumber Company, kept an account st hie bank. He further tes- 


tified that Carventer deposited funds to that account. He 
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wae asked this question: "9" Do you know what position Nr. 


Carpenter occupied theret" Hie anewer was: “He was the 

only man i knew in connection with the yard snd the only man 
1 knew until I saw Mr. Kieth. I never did see anyone else.” 
"0", "Wae he transacting the business with the Lumber Yard 
Hig anewert “All the business that we ever hed with the yard 
was with Hr, Carpenter } mean while he was in cherge"*. 

Appellant conceces that Carnenter was furnished 
with a price list at which lumber could be sold and that he 
had avthority to sell lumber. We think thet the evidence 
clearly showe that without reference to the rrivate inetruc- 
tione or private unéenetendtings between appelisnt and Carpen- 
ter sco fer ae the business traneaeted by appellant was con- 
cerned at his Wood Kiver office he clothed Carpenter with 
the apparent authority of genernl manager at that place. 

That being true, it necessarily follows that as such he had 
authority to bind appellant in the collection of lumber bills 
and in receipting bille for lumber sold. There ie nothing in 
the record to show that aprellee, suilding and Loan Agsocia- 
tion had any notice thet the authority of Carcenter wee in 
any manner limited and they were therefore warranted in pay- 
ing him for the lumber furnished from appellant's yard and 
taking his receipt therefor. 

The Circuit Court was warrented in the finding and 
decree rendered in thie case and the judgment will be 
aifirmed. 

Judgment affirmed. 


Wot to be renorted in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of Vg Court 
at Mt. Vernon, this... POP e8. ve ar eee day of. moe Oey. & 
eo ee i 
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Opinion of the Appellate Court . 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the year of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 





And afterwards, to-wit; On the twelth dayfof April A. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, jan OPINION in the words and figures following: 
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Term No. 51. In the Appellate Court Agenda No.27 
of Lllinois,Yourth District 


October Tern, A.D. 191%. 


2131.A. 693 


Peter Bayer, Appellant 
) 
Appeal from Circuit Court 
) 
} 
} 
) 


vs. 
Alton, Granite & it. Louis 


Madison County, 
Traction Company, 


iliinois. 
Ap pellee 
% 


Opinion by boges, J. 


This ie an action in case brovght by appellant 
against appellee for pergonal injuries alleged to have been 
sustained vhile attempting to alight from a strect car of 
appellee's on September 3P4, 1917. 

The declaration consists of two counts to which the 
general issue was pleaded. lo question is raicec on the 
pleadings. The only question raivced and argued on this appeal 
ise the amount of the verdict returned by the jury. Avpellant 
testified that on the evening in question he had been atten- 
ding «4 Labor Day Fieniec at Hereeehoe Leke in Vadieon County, 
lllinois, and boarded one of appellee's care about 8:00 
o'clock f,m- to return to his home in Granite City; that the 
car was crowded anc that he in caupany with his daughter and 
two friends rode in the vestibule or outer platform of eaid 
Car; that they hea exnected to get sif at M. street in 
Grenite City, but were informed by the conductor the ear would 
not stop there, but would ston at 1° street; that on arriving 
at l.. street the eer etornned and erneliant's daughter got 
off but before appellant could get off and while he hed one 


foot on the step and the other in the act of etepping down, 
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the car started with a jerk which threw him to the pavement; 
that he attemted to hold to the grav-iron and was dragged 
gome distance, Appellant wee corroborated vy bir daughter 
and by the witness J. F. Keeder as to the princinal facta 
above stated. 

On the other hand the motorman and conductor in 
charge of appellee's car both testified that they did not 
remember of seeing appellant on the evening in question and 
that they did not know any one wes hurt and did not hear any-~ 
thing about an alleged accident until some time thereafter, 
The conductor and motorman in charge of the cer alse contra. 
dicted appellant and his witneesee in various other matters 
testified to by them. 

Appellant was fifty-two yeare old at the time of 
the injury. He had been employed at ea Kolling Nill in 
Granite City and was earning thirty-two cente per hour and 
working ten hours ver day. He wae confined to his bed for 
some four weeks and lost thirty-two days time from his work. 
He testified that he suffered with pains acrogs hie back 
and over the region of the liver and kidneys, ond that fol- 
loving the accident he vomited oSlood and nassed blood from 
hie kidneys, but to no great extent. 

The physician who waited om appellant testified 
that there were bruises on appellant's right arm and back 
put that the ekin wes not broken: that anrellant elaimed to 
have vomited blood and to suffer pain in his back and kidneys; 
that an examination of nig wrine disclosed slight traces of 
blood and albumin, but that these conditions oassed away 
within. about two weeke and that so far as those conditions 
were concerned he wae practically normal. The doctor without 


Biving the nuneer of vieits or exasinations made by him testi- 
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fied that his bill was about $106. or £165.00. 

The jury returneé a verdict ef $100. for appellant 
and the court efter overruling a motion for a new trial 
rendered judgment thereon. To reverse poid judgment this 
appeal is taken. 

' Of the several errors aesigned, only that of the 
amount of the verdict is argued. “Ye will therefore treat 
the errors not argued as waived. Honk vs, Caseyville Ky.Co. 
202 App.641-645; Timdell v. Chi. & Northwestern Hy.Co. 

200 Avp. 575. 

While it ie within the province of an Appellate 
Court to reverse and set aside a verdict for insufficiency 
ae well ag for excerriveness of damager, it will not be done 
except where the amount cf the verdict ie manifestly sgainst 
the weight of the evidence. Sourke v. Anglo«-/merican Provise 
ion Co., 90 Aénop.226; Keszlowski ve. City of Chicago, 113 Anp. 
| §15-515; Bollee v. Eleomington & Hormal Ry.“lectric & Heating 
Co. 130 App. 263. 

| In Bolles v. Bloomington & Normal Ry. #. & FH. Co. 
supra, at page 266, the covrt cnys: "Unless therefore some 
error prejudicial to arnelleant, cecurred in the trial, we 
would not be juctified in dicturbing the exme. Courts are 
usually andienoged to increase verdicte for damages for the 
reseon that juries rarely underertinate them, 13 Cyc.135. 
At common law new triale were not allowed on the ground that 
the damages allowed by the jury in sctions for torte were in- 
sufficient, and, ae 2 general rule, # new trial will not be 
eranted on the ground that the damages are too small, in 
actions for wronge ond injuries. Hackett v. Pratt, 52 App. 


340; Hemilton v. ly. Co. 104 App.208]." 
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The question then for us to determine ie whether we 
should reverse the judgnent for the reason that the verdict 
is manifestly too smali under the eyidence., if the jury had 
6iven the full amount testified to by the physician with 
reference to his bill and the full awount for the time appel. 
Jant testified he lost, as the wager he was receiving, the 
damages would have smounted to a iitile over $200.00. The 
doctor, however, did not undertake to give the number of 
visits he made or the different itens of his bill, but simply 
etated that his bill would be in the neighborhood of from 
$100, to $105.00, It wovld seem thet for all the services 
that it was neceseary for the doctor to render according to 
hie testimony hie bill would be rather large and it may be 
that the jury were of the cpinion that the evidence did not 
justify a charge of that character. “While the evidenee in 
this case would have justified a larger verdict at the same 
time in view of the uncertain testimony of the phyrician with 
reference to hig will and in view of the conflicting evidence 
with reference to the question of appellant receiving the 
injury cued for by him we are not disposed to cietumb the 
game. 

The jucgment of the trial court will therefore be 
affirmed. 

Judgment aifirmed. 


Kot to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand_and affixed the seal of said Court 


at Mt. Vernon, this............... es ES Si Meth aee day of MLB 
me y / 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Highee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. {RANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of April A. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an O ’ INION in the words and figures following: 
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Term No, 54 In the Appellate Court Agenda No.39 
of Illinois,Yourth District 
October Term, A. D. 1918. 


| Grant i. Newport, Apnrellee | Py 1 3 TG 6 9 = 


ve Appeel from Circvit Court 
Illinois Central Railroad | Marion County. 


Company, Appellant 


Opinion by bogee, J. 
‘ 

This is an sction on the case brought by appellee 
under the Federal imployer's Liability Act against appellant 
in the Circuit Court of Marion County, to recover damages 
for personal injuries alleged to have been sustained by being 
thrown from 2 freight car while @ switchmen in appelisnt's 
yards st Centralia, Jilinois. 

The first count alleger that appellee was a switch- 
men in the employ of appellant at the time of the injury in 
question; that it was the duty of appellant to equip its cars 
with automatic couplers in accordence with the rrovisions of 
the Act of Congress in relation thereto; ete. end then avers, 
“that while riding om the ladder of the south cer of raid 
train for the purpose aforesaid, and while seid train was 
going st e rapid rate of peed, the other ewitchmen, whose 
duty it wae to uncouvle the care vyon which the plaintiff 
was riding and which wersintended to be switched on said 
No. 6 switch track, attempted to vncouple said string of 
five or six care from the other cars in seid trein attached 
to said engine, and by reason of the defendant's negligence 


and failure to provide raid cars with automatic couplers and 
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by reason of said couplers being improperly adjusted and 
being out of order, eaid other ewitehren were unable to un- 
couple said couplers without going between the ends of said 
cars and in consequence thereof, failed to uncounle said 
cares and as a result thereof when the engineer in charge of 
the switch engine brought the cers attached thereto to a 


sudden stop for the purpose of kicking in said cars upon 


which the plaintiff was riding send permitting said cars to 


run in on No. 6 track, al] of said care, including the car 
on which the plaintiff was then riding were broveht to a 
eudden and violent stop, whereby the nlaintiff was jerked 
and throw from nesr the top of seid car off of the ladder 
on which he was clinging upon the ground with ereat force 
and violence.” 

Appellee further avers that as a result of the 
violent jar which he received when he war thrown from said 
cer, he wae ruptured and a hernie wee produced; and his spine 
wae injured, etc. 

in the erid second count aprellee alleges thet he 
received ea violent shock which resulted in insvinel hernia, 
and his spine, nerves and internal organs were wrenched, 
bruised and injured and he was obliged to submit to a surgi- 
cal operation and has since been afflicted with kidney and 
bowel trouble, with lose of strength end has been hindered 
and prevented from following his usuel vocation, ete. To 
@aid declaration anpellant filed 2 nles of the general issue. 
A trial was had resulting in a verdict end judgement in favor 
of Appellee for $5000.90. To reverse said judgement this ap- 
apeal is nrosecuted. 

The record discloses that aprellee wee employed by 


appellant as a switchman in ite yards at Centrolia, Illinois; 
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he wae known as "long field man" whose duty it was to mount 
the cars when being kicked on to a switch anc to apply the 
hand brake in order that the car cut loose may be stopped 
when desired. Ke was fifty-one yesrg of age and had had 
about twenty years experience in switching yards anc railroad 
work, Appellant operated a eysten of railroads extending 
thru Illinois, Kentucky, Tennessee, lowa andother states; 
two of ites main roads converge at Centralia, Illinois, 
where it was operating a large terminal yard, seuth of that 
city. ‘There were twelve tracks in the receiving yards at that 
time. wight were known as classification tracke and four 
receiving Fi Freight trains coming in to this terminal 
containing both inter etate and intra state treight were 
first placed upon the receiving tracks and then were broken 
up by switching crews end distributed on to the classifica- 
tion tracks. One of these tracks knowm ag lo. Six waa used 
for making up trains of thru or inter state freight. The 
cars carrying inter state freight were merked with a figure 
"4" in chalk and were calied Jour-spots. 

Appellee testified that avout 10330 on the night 
of March 30, 1916, the switching crew coupled on to a string 
of cars on the receiving track and pushed them in on track 
No. 6. Appellee further testified that he attempted to mount 
the end car which was designated as a "four snot"; that he 
had a lantern in one hand and a brake club in the other and 
juet as he wae getting uyon top of the car, the engineer 
having stopped his engine, the string of cere came to a sud- 
den stop with a jerk which threw nim around in front of the 
¢ar; thet he held for a woment with his hand end then fell 
to the ground, alighting on his feet and falling fopward on 


his hands. The top of the car was about thirteen feet from 
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the ground. 

Appellee worked the balance of the night and was 
working the next night until about four o'clock in the morning; 
he then discovered he had a swelling on his right side or 
@roin; he wee visited by appellant's physician who examined 
him on April ist, ssying he had a rupture or 4 sprain and 
ordered him to Chicago to the Chief Surgeon, who operated on 
him for hernia. Appellee further testified he wasc in the 
hospital at Chicago for about three weeks and that shortly 
after he returned home ne suffered with a looseness of the 
boweis which»developed to such an extent that he could not 
control them, and that he was unable to cmtinve his usual 
employment because of such trouble and the consequent loss 
of strength. He further testified that prior to the accident 
he had been a strong alee bodied man and had passed, in 1912, 
1915 and in March 1916, the physical exemination required by 
appellant Company. 

The principal grounds relied upon for ea reversal of 
this judgment are the court's rulings on the evidence, and 
inetructions and it is further contended that the verdict is 
against the manifest weight of the evidence. The only evi- 
dence in tie record with reference to show the injury occurred 
is that of appellee. there wae no corroborating evidence other 
than the testimony of certain employees of appellant, Hail- 
road, who were allowed over the objection of appellant to 
testify that at other times they had had difficulty with 
the automatic couplers in that they were not always able 
to iift thepin without going in between the care, and that 
when this occurred, if the engineer in switching would stop 
his engine, it would cause a sudden, severe jerk, especially 


in the car farthest from the engine, if there were any number 
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of cags being switched, 

We think the court erred in permitting witnesses 
to testify as to what occurred at times other than the oe- 
Casion in question. One of the cuestions in the case wae 
whether the hernia which appellee suffered and the condition 
with reference to hie bowels was the result of bis being 
thrown from the car. Dr. Stokes, the only »hysician to 
testify on behalf of sanpellee hed never examined him until 
about two weeks before the trial. This witness testified 
that “he had never had any acquaintance with Crant i). Newport, 
until about two weeks aro, I think, I hae ocension to examine 
him. I found a relaxed condition of the rectum. The wails 
of the bowele were very relaxed." Thiec witness was then 
asked the following question: "©". “Doctor, if s man was 
thrown from the side of a box car on the 3Cth of sarch,1916, 
resulting in a fall of some ten feet to the ground below, 
and lighting on his feet and falling forward that produced a 
hernia, and sfter he wae operated on for the hernia there 
was a looseness of the bowels, which cortinued, and later on 
thie prolapsis developed, which still exists as you saw it, 
what would you eay, from your experience ae 2 shysician, as 
to whether or not the prolarsie wae ceured by the fail?” 
This question wes objected to on the ground thet there waen't 
any prolapsie shown to have been develored until February 
1917. Zhe question wae then amended by chenging the words 
"later on® to "¥ebrueary 1917". The queection wae further 
objected to for the reason it etstes that the fall produced 
thie hernia. The court over-ruled the objection and the wit- 
ness anewered. "A", "I think the same fall that would produce 
a hernia, might heve produced the prolangis.”" ‘This ruling of 


the court ig assigned as error. 
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One of the contested questions in the case is as 
to whether the hernia in question was the result of appellee's 
fall. lr. Isemann, the physician who performed the operation 
teetified that tne hernia he found on dbpelice wee not, in 
his judgment, the result of a traumatic injury; that said 
hernia is wie t is known as indirect iio wkend hernia, being 
one which developed in the groin; that that kind of a hernia 
ie usually contained in a aeck. He further testified that in 
this opération the sack was adherent to all the structure 
around it; that it had grown to it, and that that would indi- 
cate it had been there for quite a while,-- for at least 
eix weeks. The operation had been performed only about four 
or five days after appellee fell from the car. Another phy- 
sician who testified on behalf of appellant and who saw ap- 
pellee soon after he fell and who had directed him to the 
physicien in Chicago testified that a hernia of this charac- 
ter was not the result of a traumatic injury. 

lt was therefore a controverted question in thie 
Case as to whether or not the hernia’ suffered by sapnpellee 
was the result of his fall from the car. It was, therefore, 
error ior the court to allow counsel for appellee to assume 
in etating his question that the hernia resulted from this 
fall as that was a question for the jury. lmasmuch as the 
only expert testimony in the record which in any way attempts 
to connect the bowel trouble or prolapses alleged to be suf- 
fered by appellee with his fall is the testimony of Dr.Stokes, 
the error in permitting him to answer 2 hypothetical question 
which agsumed that the hernie in question was caused by his 
fall ie of -o seriocue a nature se to recuire 2 revereol of 


the case. C. & A. KR. BR. Co. v. &. & NH. ¥. R. Re Co. 67 111,142; 
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Pyle v. Fyle, 158 Ill. 289; Keefe v. Armour & Co. 258 111.28; 


Horst v. St-L.#1.Ter.Ry.Co. 199 Anp.169. 


The ense of Fisgong v. Willerd, decided in the 


Appellate Court of the Third District on the 19th day of 


April 1918, is a case in point 


on the pronocition that the 


injury muet be shown to have caused the damyrer alleged to 


have been suffered. The court 


in its opinion cays: "We do 


not find any evidence in the record showing thet the neuras- 


thenic condition of appellee resvited from or =s caused or 


agerevated by the collision and ehe ie not entitled to re- 


cover for euch condition without ecome proof tending to con- 


nect such condition with the alleged injury. 


Appellee con- 


cedee thet no evidence wae offered of expert vitnegeser to show 


thet e condition, similar to that of sppellee nearly twe years 


after the collision, would result from such an accident or 


such ean injury as wae received 


It is aleo contended 


by appellee." 


by appellant that the court 


erred in giving the third inetruction given on behalf of 


appellee. 
eerioue cbjections thereto. 
the same. 


It ie alse contended 


We have exsmined these instructions and find no 


The court did not err in giving 


by appellant that the court 


erred in refusing to give the one refused instruction on the 


part of appellant. 
also examined the inetructions 
and are of the opinion that in 
were given it was not crror to 
to. 

It ie also contended 


ie not sufficient to show that 


= fe 


We have examined this inetruction and 


given on behalf of appellant 
view of the inetructions that 
yefuee the instruction referred 
by apnellant that the evidence 


anpellant was engaged in inter- 
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. _ atate commerce at the time of the alleged injury. ‘he record ae 
s | diseloges that classificetion track lio. 6 is the track on che 


S ata 
a 


“which the cars thot were to ve sen’ gouth of the Ohio river 
a pleced and that the car on wideh appellee wae climbing a 
ws the time he was thrown from the yun was a car known as 
; a "four spot" car, 20 we are of the opinion that the evidence 


wae sufficient for the jury to find thet both appellant and 





* 
appellee at the time of the injury were engaged in inter. . 
% ; a 
state cominerce. Steley v. 1. C, BR. Re Co. 268 111.356-358; A 
C. hm. 1. & P. Ry. v. Industrial Board, 273 111.528-b30; oa 
ss Mitchell v. Loudievilie & Haehville B. Co.194 App+7%. G 
. For the ressone above set forth the judgment of | 
the trial court will be reversed and the cause will be . 
remanded, 
Reverzedx and Remanded. * 
= Not to be reported in full. , 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand.and affixed the o Meu 


at Mt. Le Peres 2h 5 Co ane Lhe.) Ried se OD fn 








Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of April A.D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinojs, an OPINION in the words and figures following: 
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Term No. 2. In the Appellate Court, Agenda Wo, 2 
Yourth District. 
October Term, 1915. 


Mary Bender, 2 1 o con, 6 93 


Appellee. 
ve. Appeal from Cireuit 
Court of Madison 
ast Gide Levee & Sanitary County, ill. 
Dietrict, and Cleveland, Cineinnati, 


Chicago & Ut-Lovis Kailway Ca., 


a ee el et ee, 


Appellant. 
iweb ride, a e*. 


Upon the trial of thie cease in the Circuit Court a 
judgment wae rendered in favor of the appellee and against 
appellants for $3083.55, to reverse which thie appeal is 
prosecuted. 

It appears from the resord that in sbvout the year 
1963 the anpellant Kailroad Company constructed a railroad 
extending through the lands of appellee, entering the east 
half of section 12 at about a quarter of a mile weet of the 
north east corner of said Section and extending ciagonally 
through said section to the southwest at en angle of about 
forty-five degrees and paseing ovt of said aection at about 
@ querter of a mile enet of the southwest corner of the 
section; and that at the time of the construction of said 
railroad it built an enbankment of the height cf four te 
five feet upon which the railrosd wee placed. frior to 
1910 the appellant Levee & Sanitery Dietrict obtained a char- 
ter authorizing it to construct a canal from Cahokia Creek 
west the distance of about four and one-helf miles to the 
Mississippi river. In about the years 1910 and 1911 the canal 


wae conetructed and passed along the south side and adjoining 
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Das lain 


appellee's lands wiich were located principally in the west 
half of section twelve, Township four North, Kange nine west 
of the Third Principal Meridian, in Madison County, Illinois. 
This canal when constructed was of the width of about one 
hundred fifty feet and embankments were thrown upon either 
side of the canal and that the univenibennn’ upon the north 
side and next to appellee's land wae of the width of about 
fifty feet at the bottom and about ten feet at the top and 
of the height of about ten feet, Thie cansl and these em- 
bankments Crossed the appellant's railroad right of way 
about twelve hundred feet west of the southweet corner of 
apnellee's land. Thereupon the appellant railroad raised 
its embankment about five feet higher end joined it on to 
the embankment made by the Levee & Drainage District. At 
about  _—s_—_sfeet eart of the place where the two embank- 
mente united the appellee Drainage & Levee bietrict placed a 
twenty-four inch pipe through the north levee or embankment. 
Thie pipe, or intake, was equipped with a valve operated by 
@ means of a screw upon one side and upon the other it had 

a flap walve designed to operate automatically by water 
pressure. Thies appears to have been the only outlet or means 
of permitting the weter to escape elther to the south or 
west near the point where the two embenkment« united, and 
was at the time of the injury complained of closed. it an- 
peare that some distance northwest from thie the railroad 
had an opening in ite embankment but it was not at a place 
to relieve the preseure at or near the junction of the two 
embankments. It further appears from the evidence that the 
lande of appellee in the main sloped and drained to the 
gouth while some of them drained immediately to the north- 


west but eventually returned to the south. uring the years 
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1912 and 1915 respectively, heavy rain falle occurred and in 
each year the water was collected upon appellee's land te 

a depth of about two and one-half to three feet and was 
held upon the lande in 1912 for a period of about ten days 


and in 1915 for a period of about two weeks and destroyed 


appellee's crops, washed out the surface of several acres of 


land and deposited a lot of chat, cinders end other substances 
upon the eaid lands injuring them. At the time that the 
waters were standing upon appellee's land at the depth of 
about two and one-hali to three feet the water next to the 
embankment® of appellanta and at the place where the embank- 
mente were joined together wae of the depth of about five 
feet and so remained during the respective periods above 
mentioned. 

| The judgment wes rendered in thie ease againet the 
eppeliants for the loes of the crope and the injury to the 
dande as above described. 

The declaration, after alleging the natural flow 

of the waters fron annpellee's land and deecribing the em- 
bankwente above referred to and erected by the appellants 
respectively, charges that in the construction and mainte- 
nence of said levees and embankment the said defendante failed 
and neglected to exercise reasonable care to provide and 
maintain proper and adequate openings or outlets through 
said levees or embankments for the waters flowing and coming 
upon plaintiff's said lands and premises to ercape and then 
avers that by reagon of the rain falls above described that 
large amounts of water were eceunulated upon anpellee's lands 
‘by reason of the immroner maintenanee of the esxid embankments 


and injured the crops and lands as above set forth. 
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The principal error assigned and argued by the 
appellants is that there ie no joint liability of the appel- 
lantes to the appellee. It is claimed by ennrellants that 
even though admitting that the ergetion of the embankment 
caused the obstruction of waters from flowing from appellee's 
lands, that the erecting of the embankwente were separaté 
and independent acts of the appellants rezpectively and 
that there was no concert of action between them and for that 
Treason there could be no joint liability. it is probably 
true that if the acts are separate and independent and do net 
combine td produce the injury end no duty devolved upon both 
defendants to repair the negligent acts comlsined of, that 
@ joint iiability would not exist. It appears to ue from 
the reading of thie record that when the apneliants joined 
' their cmbankmente and thereby formed a2 pocket in which waters 
might coliest that they should have seen te it that proper 
openings or outlets were made in these embankments to permit 
euch watere to pases through them me would have passed that 
wey in a state of nature and having failed so to do a joint 
liability exists. Heference is made by appellants to the 
Case of Yeazel ve. Alexander, 68 I11., 254 but this care 
only amnounees the general ruie without reference to any 
combinations to give effect to the independent acts and we 
do mot regard it as controling. In the case of Bquitebdle 
Powder Mfg. Co., va. C.C.0.& St.L.H.R.Co., 155 Apn., 272, 

80 strongly insisted upon by counsel for appellants, we do 
not believe that it ie controling for the reagon that it 
appears to us from the reading of this case that the inde- 
pendent acts had not conetituted a combination. Where the 
reparate and independent acts caxibine to preduce an injury, 
whether the acts were comuitted at the same time or not, if 
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they are continuing acts and by their combination produce 

an injury te another we ean cee no reason why both parties 
are not liable either jointly or severally for the injury 
committed. It ie said by our Supreme Court, where different 
perrons owe the eame duty and their acts naturally tend to 
the eame breach of that duty the wrong may be regarded as 
joint end both he held liable. “The evidence showed the 
common duty owing by both of the cefendants to the public, 


. resulting from the situation end proximity of the wires and 


the use of the dangerous agent by the economy Light and 
Power Compeny. The evidence tended to show a concurrent 
neglect of the common duty which rested upon both the defen- 
dante, and the negligence wage joint in ite character.* 
Reonomy Light and Power Co., va. Hiller, 203 Iil., Sao, 
And thie samg doctrine is announced and sustained in the case 
of Nordhaus vs. Vandalia &. HK. Co., 242 I1ll., 166. 

What ie the situation in this case’ The appellant 
Levee and Drainage District throwed up an embankment thet 
obstructed the flow of the water to the south; thereupon the 
Railroad Company built its embankment about five feet higher 
and the two embankments were joined together and formed e 
continuous exbankment on the south and west, preventing the 
water from flowing in its netural course, without any open- 
inge or outlets for the water to escape except ea twenty-four 
inch pipe located in the south embankment, a short dietance 
eact from the junction whieh proved to be wholly insufficient 
to permit the waters to escape. At least it should have 
appeared to the appellants, and each of them, at the time of 
the joining of their ewbenkments thet thig would create an 
obatruction to the flow of the waters south and west, and it 


became their duty and the cuty of each of them to see to it 
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that proper outlets were made in the embankments to permit 
the water to flew off in a state of nature. here a duty 
Peste upon two or more persons to repair, a failure te do so 
is a common neglect of duty and voeth will ve liable either 
jointly or seversily to one vho ig injured in consequence 
of euch neglect. City of feoria vs. Jimpeon, 116 111., 204. 
hg is next insisted by coumsel for appellant that 
the condemnation proceedings and the deed to a small strip 
of land executed to the appellant Drainage District, and the 
right of way obtained by the appellant Kailroad Company bar 
the appellee from any recovery against the annellant herein. 
The argument and suthorities cited by councel for appellant 
upon this question are upon the nrinciple that where ® perma. 
nent structure has been erected under condemnation proceed- 
ings or otherwise, thet all of the domagee and liabilities 
acerue at the time of the erection of said permanent strue- 
ture and wust be asvesged at that time, and bare a further 
recovery. in this case it must be borne in mind, however, 
that property acquired for public use, even though condemna- 
tion may be had and compensation paid for the property, that 
it is implied that the structure will be properly erected 
and without negligence in ite construction. In the condemna- 
tion proceedings the land owner is awarded such damages to 
hie land not taken as necessarily resulte from the proper 
construction of the road and no more. Miller ve. ©, & H. I. 
R.H.Ce.,60 Anpp.,51. Shere, for example, 2 railroad company 
acquires property over * depression in land under euch con- 
dition, "the law requires that then an embankment ise laid 
eeroee a depression in land, suitable and reasonable open- 


ings ehall be made to permit the escape of accumulating 
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waters, and this condition is implied in the assessment of 
demages. Qhio & i. R. i. Co. vs. Wachter, 123 111.,440; 
Ohio & M. KR. HK, Co. vs. Thillman, 143 111.127." Willer ve. 
CC. & BH. 1. Re. KH. Co. Supra. 

it wili be observed that thie is an action for an 
improper construction ond mainta@mance of the reenective em- 
bankwente. if the embankments were improperly constructed 
or conetructed without sufficient outlete for the natural 
flow of water, then a continuing liability exists and the 
fomer recovery by way of condeuination or otherwise would not 
be a bar to the right of action. ‘The Supreme Court has 
gaid, in the case of Sanitary Dietrict of Chicago va. Ray, 
199 ili., 66, "This action was bared on negligence in con- 
struction and fimintenance, wiereby the land wee caused to 
overflow, a cause of action which the Lend owner could not 
anticipate and could not recover for in the condemnation pro- 
Ceedings. it arose subsequently to the condemnation. We are 
unable to agree with appellant that appellee ie barred by 
the judgment in the concemnation suit. Chin & Miesissippi 
Railway Co. ve. Wachter, 123 111., 440." Ye do not believe 
that the condemnation proceedinge or the acquisition of the 
property by deed bare the appellee of a right to recover 
for the improper construction of the embankments. 

it is next ineisted that there is no liability be- 
Cause the rain falls were unprecedented and it therefore came 
within the rule of being an act of Cod and excusing the ap- 
pellants from liability. ‘The evidence tends te show that 
there was a very heavy rain fall, in the month of July 1912 
and in Auguet 1915, and some of tne ewidence tends to show 
that there was a rain fall in August of as much ae eight and 


onej7half inches. The evidence further tends to show that on 
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occasions prior to this there had been heavy rain falls in 
(1859, 7.83 inehee within a period of thirty hours, and in 
1848 within a period of five houre there was a rain fall of 
6.17 inches, together with «a statement of Witnesses that in 
former yenre rain falle equaled the ones im question. Te 
eay the least of it the evideneé upon this guection ware some- 
what conilicting and was certainly a question »roper for the 
Rdieaiedition of the jury, and with the evidence for appellant 
tending to show it was unprecedented and the evidence of 
appellee tending to show that eueh rain falls had oceurred 
@t several timer prior to thie, we do not feel called upon 
to determine that this rein fall wes unvrecedented, at least 
to that extent that it would relicve the appellants from 
liability. ven though a rain fall may be more than ordinary 
yet if it be such ae has oceagionally occurred and may occur 
at irregular intervele it is to ve foreseen that it will oe- 
cur again and it ie the duty of those restraining the flow of 
water to provide against the consequences that will result 
fron it. "in any event thie was solely a question for the 
jury and if they were correctly instructed on that point 
this court caniot interfere". €. fF. & St.1..Ky.ve. Reuter, 
223 lil., 3237. Thies identical question and these particular 
rain falle have been before this court wpen cther occasions 
and we have in cach instance contented outselves with the 
verdict of the jury upon that question end we ree no rearon 
for chang ing it and we cannot say thet this would be any 
reason vhy the judgment should be reversed. 

The next point argued by counsel for appellant is, 
“That this record dieclover so far ap the apnellent Senitary 


District particularly is concerned that its entire works con- 
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EREMERXER stituted one lawful permanent structure for or 

on account of which there esn be put one recovery". This point 
wae fully considered under « former objection urged by appel- 
lants and heretofore paczed unon in this opinion. We cannot 
see that there is any difference between the rights of a 
Drainage District and the righte of the Kailroad Company in 
this respect, as the appellee is not seeking to recover on 
account oi the permanency cf the structure but on account of 
the ineufficient and defective conetruction of the eubankment 
in question. 

It is next urged that the court erred in giving 
appellee's Third inetruction ae to the meseurse of damages for 
iajuries to tne realty. “he injury complained of here was not 
Contemplated or covid not have been at the time of the al- 
leged condemnation proceedings and wae eansed, ag found by 
the verdict of the jury, by the negligent construction of the 
embankment in question, end being so we can see no reaeon 
why the instruetion should have been refused. 

he objection made to the fourth instruction given 
on behalf of apreliee, which is to the effect that the court 
érred in directing the jury not to consider the evidence of- 
fered ag to damages paid to appelleé in the condemnation 
proceedings; thie inetruction is in harmony with the views 
herein avove expressed and we see mo reason vhy it should not 
have veen given, 

it ie next insisted that appellee's sixth inetrue. 
tion should not have bveen given, which tells the jury, in 
part, that appellants were under the duty to so construct the 
levee with regsomabvle openings or other reseansblie vrovisions 
to permit the free passage of the water from the land of the 


plaintiff in its natural course. in the criticiem offered 
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and in quoting the inetruction the words “in its natural 
course” are omitted; and it is said that one of the theories 
of defendant was that there was an unprecedented rain fall 
and that this instruction ignores thisc defense. We do not 
believe that thie instruction is subject te the criticism 
that it ignores the defense of extraardinary or unprecedented 
Pain falls as it limite the rights to recovery for obstructing 
the flow of watere in its natural couree, and has no refer- 
ence to extraordinary rain falls. “he jury were fully in- 
structed ion the question as to the effect thet should be 
given to unprecedented rain falle. 

Gbjection is made to the refusal of arpellant's 
instructions Numbered from one to seven inclusive. The first 
four of these instructions were given, in substance, by other 
instructions and the remainder of the refused instructions 
were, in our judgment, properly reiused forwvensons set forth 
in the opinion. 

it ig next urged that the covrt exred in admitting 
the texetimony of the witness Gillham «ith reference to a 
bridge that had been constructed by the Wabesh hailroad 
years prior to thie time. Ye do not believe that this tes- 
timony wae waterial to the iseve tried but co not think it 
wae Of such importance ae to require a revereal of thie ease. 

The evidence in this care when considered together 
tends to prove that the nature] flow of the water from off of 
appellee's lande was chetructeé by there embankments, that her 
crops were destroyed, and the jury heving found that this 
destruction of cropr was caused by the negligent acts of the 
appelilante we cannot eey thet their verdict ie wanifeetly 
against the weight of the evidence or that the court committed 
any reversible error in the trial of the case, end the judg- 


ment of the lower court ie eifirmed. Judgment affirmed. 
_ Hot to be reported in full. «10+ 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed py pe Court 
GY Mt Vernon, Chis... nih fo ie Rey Slee ee Yi ax 
A. D. 191.7%. y ic 


=e Clerk Othe Tisai. Court 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 


Hon. Harry Higbee, Presiding Justice. i Hon. J. C. Eagleton 
(appointed April 4th 1919) 
GRANT HOLCOMB, Sheriff 











Hon. Franklin H. Boggs, Justice 
CHARLES C. JOHNSON, Clerk. 


And afterwards, to-wit; On the twelth da } of April A. D. 1919, there was filed in the 
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Term No. 15. in the Appellate Court Agenda No. 23 
Fourth District. 
October Term A, D. 1918. 


The National State Bank of 
Metropolis, Ill. 


"Defendant in error 21 STA. 693 
a) 
| 


vs. Error to the Circuit Court of 
Waeeac County, Ill. 
}. Aa. Korte impleaded with 
D. 5. Klutts, W. R. Cromeens 
¥. W. Bormann, 
Plaintiff in irror. 


Lebride, J. 


This writ of error is prececuted to set aside a judg- 
ment rendered in favor of defendant in error and against the 
plaintiff in error, et al, by default in the Circuit Court of 
Maseac County, on January 20, 1916, for the reason that the 
declaration is insufficient to swport the judgment rendered. 

The declaration set forth in the pleadings and ab- 
stract is as follows: “State of Jllinoiec, Massac County, 8. 
in the Circuit Court to the January Term A. 0. 1916. The 
National State Sank of Metropolis, Plaintiff, ty F. A. Evans, 
its attorney, complains of D. B. Klutts, +. h. Korte, W. R. 
Cromeens, ¥. W. Boreman, defendants of 2 plea of trespass on 
the cage on promiser; for that whereas one Pennett Borman 
brick & Tile Company a corporation organized and doing busi- 
ness under and ty virtue of the iaws of the State of lllinois, 
on etc., being indebted to plaintiff in the eum of $9997.00, 
mage and executec its promissory note in said smount and 
thereby then and there promised to pay pleintiff on demand 
the said sum of $9997.00, with interest thereon 2t the rate 


of seven per cent per annum after the date thereof and 
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delivered its said note to the plaintiif; and thereupon it 
afterwards bee aning derirous to demand the vayment of the 
seid note and the indebtedness therein mentioned, the plain- 
tiff asked payment thereof unless said note should be further 
gueranteed by the defendants, and thereupon in consideration 
that the plaintiff at the request of tne defendants would 
not demand immediate payment of the said note and the in- 
debtedness therein mentioned but would give further time 
thereon to the seid Bennett Sorman brick & Tile Company for 
the payment thereof, the defendants by their separate en- 
dorsement on ssid note then and there guaranteed the payment 
of the said sum of money and promised the piaintiff to pay it 
the same according to the tenor and effect of the said note, 
if the said Lennett forman brick & Tile Company chould not 
pay the same. And the pisintiff avers that thereupon it, 
confiding in the said undertaking of the deitendants, then 
and there forbore in its demand ior the immediate payment of 
the said note and the indebtednese therein wentioned, and 
then and there gave extended time to said bennett sorman 
Brick & Tile Company for the payment thereof; and although 
the day of payment in the said note specified has elapeed, 
and the payment of the -sid note heving been demanded of the 
eaid Bennett Borman Brick & Tile Commany, it did not and would 
not pay the same but refused so to do; whereof the defendants 
on the day laet aforesaid there had notice. Yet the defen- 
dants have not paid to the plaintiff tne amount of the said 
note or any port thereof but refuse so to do; to the damage 
of the plaintiff in the sum of $10600,00, and therefore it 
brings suit." 

The plaintiif in error in the original brief con- 


tended that it appeared from the return of tne Sheriff that 
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delivered its said note to the Plaintiff; and thereupon it 
afterwards bec aing desirous to demand the payment of the 
seid note end the indebtedness therein mentioned, the plain. 
tiff asked payment thereof unlees said note should be further 
eueranteed by the defendants, and thereupon in consideration 
that the plaintiff at the request of the defendants would 
not demand immediate payment of the said note and the in- 
debtedness therein mentioned but would give further time 
thereon to the said Bennett Borman Grick & Tile Company for 
the payment thereof, the defendants by their separate en- 
dorsement on esid note then and there guaranteed the payment 
of the said sim of money and promised the plaintiff to pay it 
the same according to the tenor and eizect of the said note, 
if the said Bennett Borman Brick & tiie Company should not 
pay the seme. And the plaintiff avers that thereupon it, 
confiding in the said undertaking of the delendants, then 
and there forbore in its daneand for the immediate payment of 
the said note and the indebtednese therein mentioned, and 
then and there gave extended time to said bennett Jorman 
brick & Tile Company for the payment thereof; and although 
the day of payment in the said note specified has elapsed, 
and the payment of the said note heving been demanded of the 
said Bennett Borman Brick & Tile Company, it did not and would 
not pay the same but refused so to do; whereof the defendants 
on the dey lagt aforesaid there had notice. Yet the defen- 
Gants have not paid to the plaintiff the amount of the said 
note or any part thereof but refuse 80 to do; to the damage 
of the plaintiff in the sw of $10500,00, and therefore it 
brings suit.” 

The plaintiif in error in the original brief con- 


tended that it appeared from the return of the Sheriff that 
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there wes not proper service of process but after the writ. 
of error wat issued proceedings were hed in the Cireuit | 
Court whereby the return of the Gheriii wae amended go as to 
meke the weturn regular, and tiis»error ware tuen abandoned 
and other errore pesigned. (The first of which ie that any 
person who signe his name upen the beck of a note under the. 
present etatute incurs liability of an endorser only and.ie 
not liable upon the uete if payavie on demand, 9 thie note 
Was, unless the note is presented tothe maker ior payment... 
Within a reasonable time aiter its issue and payment is ree. 
fused, and unless notice, of, euch dishonor.is given to the © 
endorser that the instrument is dishonored, and then contends 
that mot,one of these facts is alleged in the declaration. .- 
et ol yo. 2h Gm :true (that, the declaration does not ellege the 
time that payment of the note woe demanded wut it does al- + 
lege that payment,.of the note was demanded and refused and 
that plaintiff in error hed ondiies on ‘that very day of the. 
refusal of the maker to make payweni.«. it wos not necessary 
that eny definite time should jiave ween Jixed for the exten- 
Sion if it de understood that the debtor shall be and is 
indulged for a reapnonable time. , Namacken wa. Jetford, 197 
lake B4that an the dee Lag ¢ 
o ah} appeare irom the record in this case that evi- 

dence was heard but there is no bill of exceptions prerer ving 
the. evidence and we must presime that ihe time of the exten- 
si.0n wae shova to be reagonsvle god that vayment were demanded 
within @ reagonable time. it was certainly competent under 
this aeclaration to show the date the contract cf extension 
Was made and payment demanded and irom this the court could 


determine if it was reasonable or otherwice. - 
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there was not proper service of procese but after the writ 
of error wae issued proceedings were head in the Circuit 
Court whereby the return of the Sheriiti wags amended so as to 
make the return regular, and thie error war then abandoned 
and other errore aesigned. ‘The firet of which ie that any 
person who signe bis name upon the back of a note under the 
present eiatute incurs iiebility of an endorser only and ig 
not liable vpon the mote if payavie on demand, as this note 
Was, unless the note is presented to the maker for payment 
Within a réasonable time after its issue and payment is re- 
fused, and unless notice cf euch cishonor is given to the 
endorser that the instrument is dishonored, and then contends 
that not one of these facts is alleged in the declaration. 

It is true that the declaration does not ellege the 
time that payment of the note was demanded vut it does al- 
lege that payment of the note was demanded ard refused and 
that plaintiff in error hac ‘atten on that very dsy of the 
refusal of the maker to make payment. it woes not necessary 
that any definite time should have been Jixed for the exten- 

‘gion if it im understood that the debtor ehall be and is 
indulged for a reascnable time. Memicken ws. Gefford, 197 
Lil. 540, 

it appeare irom the record in this case that evi- 
dence was heard but there is no bill of exceptions prererving 
the evidence and we must preemme that ihe time of the exten- 
sion was chown to be reasonsble sad that payment was demanded 
within a reasonable time. it was certainly competent under 
this declaration to show the date the conirect cf extension 
was made and payment demanded and from thie the court could 


Getermine if it was reasonable or ctherwice. 
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it is next insirtec that the declaration does not 
ehow any consideration for the extension and does not show 
any agreement to forbear the demand. We cannot agree with 
counsel in this view. ‘The declaration alleges that defen- 
Gant in error was desirous of demending immediate payment of 
the note unless its payment was guaranteed and that defendant 
in error at the request of the plaintiff in error and his 
aceociates did postpone the demand of immediate payment and 
thet the plaintiff in error did guarantee the payment of the 
note. We think this allegation sufficient end that it chows 
a veludbie ¢ neidarati on for the extension. ‘he effect of 
thie ic to show an sagreement to forbear followed by an actual 
forbearance and thie is a sufficient congideration. MeKicken 
et al ve. Safford, 100 App. 192. 

The fact that a negotiable instrument is described 
in the declaration and that it is therein alleged thet the 
piaintiff in error became a party to the instrument imports 
& valuable consideration for the instrument and veluable to 
those becoming a party thereto. Hurds lievised Statute, 

Chap. 9&8, See. 42. 

it is next insisted by coujgel for plaintiff in 
error that as the declaration alleges that the defendants by 
their separate indorsement gusranteed the payment of the 
note that thie did not create a joint liability and that it 
was error to recover judgment against two of them. This 
declaration shows that the agreement was made with all of the 
endorsers and at their shania ih and while the word separately 
is used in describing them it doubtless refers to the fact 
that the endorsement was made by them in their individual 


capacity and not as a firm, but the declaration when taken as 
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a whole shows that they were acting jointly in the under. 
taking and that under the lew it wae a joint and several con- 
tract. The statute upon negotiable inetruments warrante the 
bringing of suits against any and #1] persone liable unen 
negotiable instruments in the same action. We can see no 
reason on this account ior setting aside the judgment. 

We are of the opinion that there is no merit in 
the errors assigned, other than the one relating to the 
service ol process, which hae been amended to slow proper 

therefore 
service, and the judgment of the lower court ie/affirmed. 

As the amendment of the return of process was 
mede aiter the writ of error wae iseved herein it is ordered 


that each party pay one-hali of the costs of thie guit. 


JUDGHENT AFFIRMED. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv office. 


IN TESTIMONY WHEREOF, I have set my A. and affixed the seal of gee Court 
N = Nn = 
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~ Visa SOR 


Clerk_of-the Appellate Court 


JPINION 


Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 


Present: 









Hon. Harry Higbee, Presiding Justice. * Hon. J. C. Eagleton 
' (appointed April 4th 1919) 


GRANT HOLCOMB, Sheriff 


Hon. Franklin H. Boggs, Justice 
CHARLES C. JOHNSON, Clerk. 


And ajterwards, to-wit; On the twelth day of A ) 


gril A.D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OPE ION in the words and figures following: 
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ferm Ho, 23. in the Appellate Court, Agenda o,35 
Yourth bistrict,. 
October Term A. D. 1918. 

i, ©. Gerke, Administrator of the 

estate of James B. Reilly, deceesea 1 5 1 as 6 9 4 
Appellant. | ary 

ve. } Appeal from the City 
Court of Alton, 


) 
The J. A. Ware Construction Company, ) Madiron County. 
Appellee. ) 


kebrice, J. 


it appeare from the record in thie csee that short. 
ly prior to September 16, 1913, The J.A.Ware Construction 
Company entered into a contract with the Woodriver Drainage 
& Levee District to build and conetruet a drain or canal 
for enid drainege district in Kedison County, Illinois, and 
that on about the 10th of September 1913 the said J. A. Ware 
Construction Company sub-let the digging of this drain or 
Canal to the firm of Ware & Heilly. Ware & Heilly then 
entered into the following egreement, "Gt. Lovis, “Wo., 
Septonbder 16, 1913. Thies ie te certify that as The J. A, 
Ware Construction Vompany has sub-let to Ware & Neilly 
a firs composed of J. A. Ware and J. B. Keilly, all the work 
at woodriver, illinois, drainage district, which the said 
J. A. Gare Conetruction Company hae a contract with said 
Voodriver Drainage District for cowpleting, and said J. A. 
Yare and J. &. Reilly are to shnre in egual parts, thet is 
One-half of the preofite or one-half of the loss, if any*. 
in purevance of tiie contract Ware & Reilly entered upon the 
construction of enid drain and complete? it at some time 
prior to February 3, 1915. The exact date of completion is 


not shown. It further anpeare that on the 9th day of arch 
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J. B. Reilly lost his life in » fire which destroyed the 
building of the Missouri Athletic Club in st. Louie, No, 
That thereafter the Woodriver Drainage District made esti- 
mates and ascertained that there Wee due the J. A. Ware 
Conetruction Company $2,596.69. J, G. Reilly left a will 
which was admitted to probate in the Frobate Court of the 
Gity of St. Louie on April 9, 1914, and letters of adminis. 
tration with will annexed were issued to tielis 1. Priest on 
the same day. On March 16, 1914, letters of administration 
were iesued by the Probate Court of Yedison County, Illinosis, 
to Henry C. Gerke, Public Administrator, in the vetition for 
which letters it wae recited thet Reilly died intestate. It 
further anpeare that under the lawe of Kigsouri it wae nee- 
eveary that the eurviving pertner aleo take out letters of 
administration and give bond, which waa done by J.A.Ware,. 

it further appears that the firm of Ware & Reilly 
owned wagons, plows, scrmepers and other implements uved in 
their business of the value of ($1,442.25. That shortly after 
the death of Keilly, J.A.Ware the curviving partner took 
poseeerion of all of wanid implements; he being alco the 
treasurer of The J,A.Vare Conetruction Company, and sought to 
Collect the $2,596.69 from the drainage district and Gerke 
Publie Administrator protested sgainst the payment of said 
money to said Company and protested against exid J. A. Ware 
taking charge of and removing the eaid personal property. 
Owing to the protests that hed been made the Yoocriver 
Drainage & Levee Dietrict filed em interplecder in the Alton 
City Court of Alten, Illinois, on Yebruary 3, 1915, and The 
J. A. Ware Conetruetion Company and Gerke, Public Adminie- 
trator, were made parties to thie bill. The J.A.Sare Con- 


etruction Comany answered admitting that the work was sub- 
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let to Ware & Reilly, Coepartners of St. Louis; admits the 
death of Reilly ond cleime that it alone is entitled to the 
seid funds. Gerke, Public Adminigtrator, ae aforesaid, 
anewered admitting the eontract between said Drainage Dis- 
trict and the Ware Company wut sayr it war understood and 
agreed between J.A.Ware and J.8.Meilly that esid contract 
was to be taken in the name of snid Company but for the 
mutual benefit of said individuals only, and elsiming that 
one-half of the said fund and sueh portion of the cther one- 
half as was necessary to eoupensate for the property taken 
posession of by J. A. Ware should be paid to him ae euch 
administrator out of waid fund. Om kay 6, 1916, Gerke as 
euch adminietrator, filed e croes-bili in said ecauege asking 
that the defendante Yore & Company and J. A. Ware be required 
to make an accounting; e@lleges thet eaid eontract was per- 
formed by the firm of Ware & Heilly and that the balance due 
as etated in eeid interpleeder belonge to esid firm; and al- 
leging that J. A. Ware had been recuerted te xceount to Gerke 
for a share of the proceeds of said contrect and that he had 
refueed so to do. That enid Were & Company is a foreign 
corporation and out of the jurisdiction of thie court. Also 
alleges that at the time cof Heilly's death a large amount of 
personal property consisting of grading and camping outfit 
was located in Ksdison County and used in eaid work by said 
Co-pertners and that the same ware removed from thie state by 
3. A. Ware end ie now in his possession, and that he hae re+ 
qgueeted the return of svaid property by the eaid Ware and an 
accounting therefor but he hae refused eo to do, or to recoge 
nize the Probate Court of Iisdicen County or ite orders in any 
reepect. That claims have been filed and allowed against the 
extate of said Keilly in Madison County, Lllinois, but e#aid 
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administrator has no agsete with which to pay eaid claime; 
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then prays for an accounting and degree ordering the amount 
due Reilly's estate paid to Gerke. J,.A. Ware was cerved by 
a Copy of this croa#-bill out made no anewer to the cross 
bill and wae defaulted. The Ware dbwany filed ean anewer 
te the crose-bill denying that Gerke was lawfully ecting ar 
such staindetweter, mileging that Reilly waa «= resident of 
St. Louis at the time of hie death and denies that Gerke has 
any right or interest in said fund, 

This eause wae referred to the master in chancery 
te take the testimony and he made s report recommending that 
thie fund be paid to the J. A. Ware Conetruction Company and 
that the crogs-bill_ filed herein be diemiered. The eourt 
adopted the report of the master, diemissed the ersesebill 


and ordered the payment of said fund to the J. A. Ware Con- 


etruction Company, end directed that the costs be paid out of 


this fund. Gerke as euch administrator prosecuter this ap- 
peal ond seeks to reveree the orders of the court. 

The appellee complaing that the court erred in re- 
quiring the costs to be veid ovt of this fund and assigne 
Croce error oe to that part of said order. 

The appellant contends that inasmuch as thie fund 
wae due and owing from # resident of illinois and that in- 
aemuch ae the personal property above set forth wae in 
Illinois at the time of the death of Leilly nd that there- 
after debte were allowed by the Probate Court of Jadiron 
County, Jllincis qainet seid estate that appellant had the 
right te one-half of the fund above referred to and to the 
poseecrion and control of the implements and canmping outfit 
above mentioned. Appeliant admits that thie fund war payable 
to The Ware Construction Company but insists that as the 
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principal eteck of the ware Conetruction Company was owned 
by J. A. Ware and that as he wae one of the persons who 
constructed the drain that the fund could and should be 
treated in equity ss being payable to Ware ond Keilly, part. 
ners, etc., and cites in support of thie contention the enge 
of Geymour ve, ‘oodetock Traction Co., 281 111,,54, We do 
not believe that thie case ie controling in the instant cage 
an there the stock holders and officere were the seane in the 
corporation and the partnership. in this case Keilly ovned 
no part of the ateek of the corporation. And in that case 
they were not dealing with a surviving partner, which we 
think makes a material cifference, ‘“e think the proof showe 
in this cage that Keilly at the time of and srior to his | 
death wae a resident of the State of Niesouri. It is true 
that where a resident of another estate dies leaving property 
in this state lettere of administration may be taken out in 
this state for the purpose of sdminietering wpon euch prop- 
erty: and if thie property had belonged to Reilly alone 2 
different question would arise than the one snpesring from 
thie record. The statute dees not provide, and we do not 
think is sueceptible of the conptruction that an adminirstra- 
tor may be appointed to take poeserrion ond contrel of part- 
nership property. Our etatute provides that in case of the 
death of one partner the surviving partners shall proceed to 
inventory the partnership estate, together with the liabili- 
ties of said partnerehip. Section 87, Chap. 3 of the lllinois 
Statutes provides that he ehell also make a return of euch 
inventory and liabilities together with an apnr&aisement. If, 
however, the surviving partner happens te be a non-resident w 
do not understand that any one hae the right to take the 


partnership property out of his possession. it ie hie duty 
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to settle the partnership business and after the same has 
been settled to pay over to the representatives of the de- 
ceased such part of the profite ag he is entitled to receive. 
The surviving partner hae a lien upon all of the partnership 
property for the purpose of having it apply in discharge of 
the debte of the firm, and also a lien upon the eurplus 
assets to heve them apply im payment of what may be due to 
the sivtucre respectively ofter deducting whet many be due fran 
them as partners to the firm. Lindley on Partnership, Vol. 2, 
Page 697. The suriving partner taker the exclusive legal 
title for the peyment of the partnershin debte and if any 
acsets remain in his hands, after peying #11 lisbilities, he 
should account for euch to the administretor of the de- 
cessed. Killer ve. Jones, 39 111.,54. 

The crores-bill in thie case alleges that J.A.Vare 
refused to account to appellant, had failed to file an in- 
ventory in the dadison County Court, and had refused to 
submit himgelf to the jurisdiction of said court, and for 
these rensons the appellant had the right to take charge of 
the property. We do not believe thet euch facte could con- 
stitute = cause for appellant taking charge of this property. 
it is said by the Gupreme Court of Illinois, “in enee the 
surviving partner is guilty of laches or bed faith in cios- 
ing up the concerns of the partnership, it ie the duty of the 
administrator to file @ bill in equity te enjoin him from 
dieposing of the property, and receiving the outstanding 
Gebtse, and have the effects of the partnerehip pliaced in the 
hende of a receiver for final adjustment and dietribution’. 
The People ve. Yhite, et al, 11 113., 35°. ‘There ie nothing 
in the crogsebill filed by appellant, or in the proof, that 


in our judgment would even warrant the court in taking charge 
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of the property and appointing a receiver therefor and ad- 
minietering through a receiver, much less to turn the part- 
nerehip property over to eppelient. if the court ordered 
the partnership property to be turmed over to the appellant 
then he would have the right to administer upon that property 
and di gpose of it and uce the proceeds there@$ towards the 
payment of the individual deots of Heilly which had been al- 
lowed againet hie eetate. This would be manifeetly unjust 
for the sumiving partner J. A. Ware, ae individual credi- 
tors have a right only to week payment of their detts out of 
the surplue of the partnership efiecte aiter the satisefae- 
tion of the partnership liabilities. Wiel ve. Jaeger, 73 
App., 271; Greene vs. Casey, et al, 86 App.,523; ‘viel ve. 
Jaeger, 174 111.,133. 

We do not telieve that the facts alleged in the 
croes-bill ae shown by the evidence are sufficient to war- 
rant the court in directing the tintevests of the deceaged 
partner in this property to be turned over to sppeliant. The 
law does not authorize him to sdminister upon partnerehip 
property. The debt is payable by the Drainsge Distriet to 
the Ware Conetruction Company and no sufficient recrson is 
shown why it should be diverted from payment in aecordance 
with the terms of the contract. Jt does not appear from 
thie record that the debts and liabilities of the partner- 
ship heve been discharged or that there i# any surplus or 
profite seeruing from said partnership; and it further ap- 
pears that J. A. Ware hae given bond for the faithful per- 
formance of nis duty to the Frobete Court of St. Lovie and 
that he is being controled by said court in the settlement 
of the partnership matters, and we can see no reason why & 


court of chancery of this state should interpose and turn 
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this property over to the appellant, ss is sought te do in 
this cage. 

The judgment of the lewer court in dismissing the 
Croer-bill and denying the right of appellent to thie fund 
ig evetained. 

We think, however, the court erred in requiring 
all of the costes of thie suit to be paid ovt of thie fund 
and that the court should heve reovired the arpnellant in due 
course of adminietration te pay ell of the covets oceasioned 
by the filing and hearing of the croge-bill, snd the decree 
ig accordingly modified so ae to provide that sppellant pay 
the cost occasioned by the filing and hesring on the cross 
bill alli other costs to be paid as provided in said decree, 
and that the decree ac modified be affirmed. 


DECREE AYPINBED AS MODIVIND, 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set mp hand and affixed the seal of said Court 





at Mt. Vernon, this... pee Sea LNB Ae Tonten!. day of... ULL... 
A. D. 191.20 iS ae rae 
? GAL 


“= €lerk-of-the\ Appellate Court 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth T. uesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousdnd nine hundred and nineteen. 


Present: 
Hon. Harry Higbee, Presiding Justice. 4 Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice ; (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. }GRANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of April A.D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an ORINION in the words and figures following: 
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Term No. 33. in the Appellate Court. Agenda No. 32 
Fourth Dietrict. 
October Term, A, D. 1918. 
B. G. Waggoner, Administrator 
of the Eertate of 


Maye Wilton, deceased, 
Appellee. 


31.A. 694 


Appeal from the Circuit 
Court of Madison County 


ve. 


Alton, Granite & St. Louis Traction 


) 
fe 
| 
} 


Company, : 
Appellant. 
kiebride, J . 


Maye Wilton, now deceased, recovered a judgment 
in the Circuit Court of Madison County agninet the appellant 
for seven thousand dollars, which judgment it is sought to 
reverre by thie apnesl. After the appeal was perfected, the 
@eath of the plaintiff below was suggested in this court 
ana the cause proceeded in the name of 5B. G. Waggoner, ad- 
ministrator of the estate of Maye Wilton, decessed as anpel- 
lee, 

It appeare from the record in thie case that on 
December 1, 1916, appellant was operating an electric car 
line over a track which ran nearly north and eouth through 
the village of Woodriver and extended frem Bast St.Louis to 
Alton, lllinois. ‘This electric road wae paralleled by two 
or three railroad tracks immediately adjacent to and east of 
it. All of these tracks were crossed at an angle by the 
lllinois Terminal treck which also paralleled the tracks 
southerly for some distance from the crossing. An inter- 
locking tower was placed east of all of the railroad tracks 
except the illinoie Terminal, deraile were operated and sig- 
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the tracks, designed to avoid collisions. About two o'clock 
in the afternoon of December let a train consisting of two 
cars, called a limited train, wae coming north on appellant's 
track, <A pay car on the lilinois Terminal wished to cross 
over and the tower man set the brakes and signals to permit 
this, thereby opening ea derail in appellant's track about 
five hundred feet south of the crossing. 

It further appears from the evidence that the danger 
signal was displayed on appellant's track and the derail 
opened at a time when appellant's car was at a ezreat distance 
below the derail and in time to have storped the cer before 
reaching the derail. The motorman did not observe the signal 
until within three or four hundred feet of the derail when it 
was too late to stop the car and avoid being ditched. He 
slowed dow his car from the higher rate of epeed at which it 
had been running, to sdout twenty or twenty-five miles per 
hour when he struck the derail and ran forty or fifty feet 
on the ties and the car in which appellees was riding wags 
turned over on its side toe an angle of about forty-five de- 
grees vhen appellee and others where thrown from their places 
down on the floor of the car, at which time apnellee claims 
she was struck in the back by 2 chair or some heavy object 
and received the injuries for which this suit wee brought. 

The evidence tends to show that she suffered very 
much eas the result of thie injury and expended a considerable 
anount of money in endeavoring to be cured. it aleo appears 
that the injury received was permanent unlees it could be re- 
lieved by a surgical operation. it further appeare from the 
evidence that annellee ae | at Godfrey, Tllinoie, and that 
on the day before she had gone to East St.Louis on a business 


trip and had purchased a round trip ticket and at the time of 
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her injury wae returning home at the hour of about two 
o'clock in the afternoon of December 1, 1916. The evidence 
tends to show that the day wae clear and that the signals 
could hseye been readily seen by the use of proper care. The 
appellant doee not deny that it was negligent in the regpect 
complained of but insists thet its negligence was not the 
Cause of the injury and that appellee was not injured to the 
extent complained of. 

The deceleration charges that it was the duty of de- 
fendant to use dve care to carry the plaintiff with safety 
and without injury but that the defendant did not regard ite 
duty in that behalf but so carelessly and negligently operated 
its said car as to cause said car to run off of the track and 
over-turn, or partially eo, wWereby the plaintiff then in the 
exercise of due care for her own safety was thrown with great 
force and violence from the seat in which she was riding to 
and upon the floor and injured. 

There is no complaint by appellant ae to the suffi- 
ciency of the declaration. 

it appears from the evidence introduced by appellee 
that the danger signel wae dropped by the operator at the 
crossing vhen the car in question wae one thousand feet or 
more away from the derail, and that the motorman paid no ate 
tention to the signel and ran his car into en onen derail and 
caused the car to leave the track turn over on its side to an 
angle of ahout forty-five degreee and by reason thereof ap- 
pellee was injured. it is true that the sotormen denies that 
the danger vignal was dropped at the distance claimed from the 
croesing but insists that the car was within three hundred 
or four hundred feet before the signal was displayed and that 
he did not then have time to stop the car before reaching 


the derail. 
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The evidence of appellee seems to preponderate 
upon thie question and the negligence of the appellant is 
proven. Indeed, the appellant does mot deny that the nepzli- 
gence of appellant is shown by the evidence but bases its 
Claim for reversal, upon an errongous inetruction given for 
appellee upon the meneure of damages. It ie urged by appel- 
lant that this instruction is misleading in, that it does 
not confine the jury to the pecuniary lose suffered by plain- 
tiff. Ae we read the instruction it does confine the jury to 
e fair compensation for the injuries sustained as shown by 
the evidence and alleged in the declaration. ‘The jury could 
not have been misled by this instruction a¢ sppellant'« tenth 
instruction advisers the jury thet plaintiff covld be allowed 
only pecuniary loses or damage. This inetruction seems to be 
@ literal copy of an instruction approved by the Sunreme Court 
in the care of Cicero Street Ay. Co. vs. Brown, 193 111.,274. 
We do not regard the criticiem as well taken. 

It ie next urged that the court erred in sustain- 
ing an objection to a quesrtion mut by counsel for appellant 
to appellee upon her cross-examination, wherein she was asked 
if she would be willing to permit a physician selected by 
appellant, and anproved by the court, to examine her to de- 
termine the extent, nature and cause of her disability. To 
thie counsel for appellee objected and the objeetion was 
sustained. It is claimed that in sustaining this objection 
in the presence of the jury it would be calculated to leave 
the impression upon the minds of the jury that appellant wae 
ecting improperly in asking the question; counsel knew before 
asking the cuestian that ernellee wae not reouired under the 
law to submit to euch an examination and knew that counsel 


for appellee were iiable to object to euch a question, and if 


~4e 


—_— 


ES ae ee Ce ee Bee ee TIE aes Ca ee eS Oe ee oe ee, ee eee eee ON 


.. 





















“Sh tuwtiogae aft Yo. vonegtlyon vaiininsibiabi 
«tinen of ditt yhob dec ecb sna fheqge eit ybeobar Gaoventy 
RAE aeend tint comedies ond Yt manure ll 2 





Tor novia nottowetent awositorm me nom 4 L Wavlbacaes:’ 
tort of bowen ot FT seshine’ X6° orimabie oath nti O8EtA = 
- geeb Pt west it suhaetate ar mnbabinsent ahah dalt _ 
sntnia yd boretive nsol yxstauver ont of yemt too 90H" 


Ly 
A ¢ 


of TOR, ott outtnon ves of neltomttelt SHO bAOR BHA. ~ | 
US Rwods Bs bentateve vetiutat sit eebeenrenceee 
vasabeiana ad? .doitedefeab etd mh | 
Mitot elimi isque oo aoisourtunt = hit bask inte ona 
beret od bivos Phtvatnty teat wet oat seadvne aelksed ‘ca a 
92 03 swner wisourent ett .oyamed to ied 
a eo Dev otggw ands otttent x0 ko Yon Lat 
fT GOL: reed cay 10D .vK desade ctentO 26 Stas’ 
novat [lew sa m togtiao site betaget ton 6s & 
-tikadewn mt Sette txu0> sel tact Pipes teen of F2> | 
tnallegep tot [sequen yd tue aoliseip © of ROL tto ovate a 
boiler wae oily ainvod’ ,nbtsontinnesnedte cad nde Of fsqqn OF 
YS Rotsoton patiddylg » thee of gethtiw od “hfitiw wie OE? i 
-o6 of ‘Tos #Htmaxs oF tines edt ve hovorqat Sas” Yanttsdge” 
of .ytilidasth 19d Yo aaee bme onihha: iplveener ids ohana 
aow motiasteo off bre Betostds ost teqqa et featiod eae” — 
hotdootdo vii) gnantstege nt foay bomtete af tt. Benavene? 
eves! of betstuoten od bluow f¥ “aul odd Bé @odeeeto odd A” 
GOW Familie. » sudt yout oft To w Beer od nogy ‘noldedtqat ‘ay 4 ; 
BYO'ted Went focnuod jnotteewp oo) gatiies m2 ylteqetqal gairas” tk 
ent taba bertucet taw cow agifeonna daft Aabdedun off Garten © 
feenwos Jat? vert bar sobtanimes os dowd oe Sima eres oO 
Th one (rottesup se dour o¢ sootde oF earariliann temas tcistes 3 


—Liprtebh wat 


=b- 





appellant desired to make such an examination it should have 
ascertained privately as to her willingness or have excluded 
the jury until her wishes could have been ascertoined, if he 
desired to avoid any bad effect from the refusal of such a 
question. ‘There was nothing calculated to prejudice the an- 
pellant in the objection or wfusal by the court to nermit the 
guection to be anewered. The jury was inetructed on behalf 
of anpellant that the effect of thie objection and the ruling 
of the court wae a refugal by plaintiff topermit such an ex- 
amination. In the case of the City of Chiceso ve. NeNally, 
227 111.,20, it ie gaid, “We have held in a great many cases 
that the plaintiff in an action of this kind cannot be re- 
quired to submit to a physical examination a2 to his or her 
injuries". And cites in eupport of thie the caces of, Perker 
Ve. Enslow, 102 111.,272; Peoria, Decatur & Kvaneville Ry.Co., 
ve. Rice, 144 111,,227. This court ie also committed to the 
same doctrine in the case of Cole vs. Haet St.louig, 158 
App.,501. We see no error in this ruling. 

Shortly after the accident appellee’s husband 
called upon appellent and advised it of the injury thet hie 
wife hed received and thereupon the appellent vent Doctor 
Warden, a physician in its employ, to see appellee and after 
eob$aining her permission made such an examination of her 
pereon age he desired to and obtained from her a statement as 
to her injury. After detailing hie convergestion vith her he 
was asked by counsel for appellee, upon ecrogs-examination, if 
he had not made a report to the company and recommended a 
settlement, which was objected to and the objection sustained. 

Cbhjection is also made to the refusal of the court 
to permit appellant to ask the witness, Mrs. Jemond, as to 


appellee's physicial condition in 1914 and 1915. ‘The record 
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shows that the objection was sustained to these questions 
because they were leading and suggestive and that the same 
matters were afterwards testified to by this witness. 

Objection is also made to the question asked by 
counsel for appellee of Ur. Wright as to his compensation for 
attendance upon the trial. Appellee had the right to ascer- 
tain the doctor's conpensation, if any, for the purpose of 
showing his interest, if any he hed, in the suit. 

An objection is aleo urged to the crose-examination 
of the motorman. We do net find sny merit in any of these 
objections. 

The principal complaint of appellant is as to the 
cause and extent of appellee's injuries and the amount of the 
judgment rendered. We regard thie ae the crucial question in 
thie case, and not without ite difficulties. Appellant con- 
tends that appellee suffered no subetantial or meterial in- 
jury as the result of her fall from the dersiling of the car. 
the testimony discloses that when the car turned upon its 
side that the appellee was violently thrown to the floor and 
across the car and that she was struck upon the back by a 
chair, suit case or some other heavy object. the testifies 
that she wae taken with a severe pain in the back and that on 
the next morning she had a hemorrhagic diecherge but that her 
menses were not due fer about two weeks; that she has never 
been free from pain since the wreck; that the hemorrhage con- 
tinued every two weeks all the next summer, that the flow or 
diecharge was cuite profuse and that in July, August and 
September foliowing she wage confined to her bed for about nine 
weeks and that unon every ocension of discharge she hae been 
confined to her bed for two or three days. That she obtained 


medicine from Dr. leGrand of East St. Louie and in about 
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three weeks began trentment with Dr. Beard of Godfrey and 

has been treated by him constantly since that time and that 
she has had consulting physicians in connection with Dr. 
Beard, That she hes had a nuree much of the time and other 
help. That she Ras paid out and expended veveral hundred 
dollare in doctor bille and for nurees and other help. That 
during all of the time she has been in constent pain. She 

ie corroborated in most of these etatements by other witnesses 
It further appears from her testimony, and that of other 
witnesses, that prior to this injury she wee a etrong healthy 
woman, wae the mother of several children and able to do and 
did her own house work. 1t also anpears that about one week 
before the wreck she was procuring some eye glacsee and at 
the request of her optician she was examined by her physician, 
Dr. leGrand, who says, “I made 2 complete physical examina. 
tion of her on that occasion. I found her physical eondition 
to be good at that time, that was about five days before the 
accident". Dr. Beard says that after the injury he treated 
her and that she had these homorrhages two or three months 
almost continucuely. Then she would average a week, two 
weeks, sometimes three or four dsye, of f and on. That the 
character of the flew would be just like an ordinary menetrual 
flow only three or four times heavier than usual. He further 
says that he examined her but could not say wheat was the 
cause of her suffering; found that the womb wae porsibly 
twice as large as it ought to be and perfectly smooth, and 
tipped up a little but to one side; and says that the diffi- 
culties that he had described ag to the derangement of the 
womb could have been caused by the wreck, her fall and some 
heavy object striking her in the emnii of the back. He is 


corroborated by other physiciane that examined her, 
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The appellant sovght to show that the injury com- 
plained of wae not the result of the accident but whe have 
been attributable to some other cause as tertified toa by 
Doctore Fiegenbaum, Tauesig, Warden and Wright to whom a 

otheticsl question was propounded and answered by them. 
The question propounded and put to these doctors, in gsub- 
stance, contained the following facts, her age, size, birth 
of her children, the wreck, that she was caveed to etrike or 
fall from her chair and etruck in the back with a chair or 
suit enge; that she wae helped from the cear, rode home and 
the next morning euffered a hemorrhage from the vagina which 
occurred from time to time, confinement; that the womb early 
in 1917 kad an internal depth of seven end = half to eight 
inches, that the walls of the uterus were hard and dense, 
uterus slightly tipped, 211 substantially ae described by an- 
pellee's witmesses, except as hereinafter noted. To which 
queetion the doctors answered that the wreck could not have 
been the cause of the hemorrhage. ‘They say that the uterus is 
eo protected by the pelvis that it ie not liable to be af- 
fected by a blow of thie character. ‘ome of them easy that 
it might result from a menopause, the change of life, but the 
evicence tends to show that in change of life the uterus 
becomes emailer while in this case it became larger, and the 
evidence further tenda to show that it was too early in life 
with apnellee for menopause. They also say that it may have 
been a fibroid growth but the evidence of the physicians who 
examined her tende to show that no euch growth was present in 
her case. These physicians were unable to give the cause of 
the excessive hemorrhage and pains. Doctor Taussig says, 
"The bleeding did not occur at once but oceurred such as we 


often find after an unusual fright". Counsel for appellee 


mo .P 



















~noo yiutet ant tot vous of Miyube’ deat teqya ware HeRh 
we eb meinen: seca abi tigeiasctaiabaeiiailils te 
) i anit on sed fare ae See ae ee 
we ER ar: > | 
AGERE yoete® Sgr ren. AEROS Te 
Wee wAbtte 6% bosuie sew ons. 88 _ | vm 
rc nessa sfaouicssadiel ‘wow 





ibesedtin oe mort atyattromart er arene , 
Yano dmw sat 168 pdesocitnes ,emtd 0% Smbkt . 4 
 HbgtBLOF Nhaki a dae Wages. ko: dtqwb Lomo tnt ws bind VR: beh a 
Lot yeenes bro Brad otae mutety. add 20 sh 4ar 9c nid oeetomt 
an ee bawtrocoh ws ULCALtnadedus Clo deqett Uedattersurore | 
© tention 0%) sBesen todtantered on tqnoxe cvenondiw 4 eeLtDG) 
overt ton Bises Aserw ocd sent Sovewescs erotveh odf mokseoup! — 

et ehrstw edt text yee yd! . syadrromed af? to exuso. Saitohbad a 
2a od Ot OSES For at Ot Fadd sbwTas aed yo poreasong we! 

tadt yo, moti Io emo | .aetoerado w BIS Te welt yo betost” , 
on? tue (ettt te oxtbet 4ct .onveconem o ceodtt Monet Sayte et” 
evtety aft StLf To aynsso mt tect worth oF ened sonesteé” 

sit Ose ,xegTet embed f) geno ebrtit af etiw gettene eomosed! 












a aa 


ettl mt yluss oot caw $4 tact work ot shod wartrHt eonédive’ “See 
hoe 

oved yaw fi Sade yee oats yan” . sedaqonem te? Gelleqca Atte” Be: 
a 

otty eapioteyiq oft to sonsbive vat tod dtworg btotdlt a aged’ ‘ie 
ae « 

ai Jnosoxg eat diwong dows om fadt wode of abned ted bontanxs” 5a 


ee 
Lb ie 


a 


* 
a 


20 eon oft svin of sideny eter eneiotaydiq ened?  Jeeao ten 
<Bune alesur” tooo §6. endo Due onedrromsd evieéeoxe 6d?’ 

of Qn Apue beitwoos tus sono Te toda son BED grt boetd ext 
Belleqas tot Lnanved ."tihyitt Saweuny se aes te bald nerto> 


ee 4 


athe 





Criticise, and as we think justly so, the hypothetical 
question esked by appellant, in this, that it failed to in- 
corporate the elements of a violent fall ond immediate and 
econtingous pain in the back suffered by the appellee. One of 
the physiciane for appellant says, “Ii an accicent that would 
ceuse any displacement it would be attended by pain at that 
time, and if there was any internal injury, by bleeding at 
that time ‘and not later on; by that time I mean within twelve 
houre". It ie evident that the queetione of the violence of 
the blow and pain at thet time were inmediate frctors. 

We are unable to say that the verdict of the jury 
ae to the cause and extent of the injury was menifestly 
againet the weight of the evidence and are not disposed to 
disturb it om that account. While the judgment is large it 
muet be borne in mind thet the injuries suffered were also 
great and we have no sha to disturb the amount of the ver- 
dict unlege we can gay that it is manifestly against the 
weight of the evidence as to the extent of the injury or was 
the reeult of passion or prejudice. it ig the province of 
the jury to aecsess the amount of the damages sustained and 
its finding should not be lightly disturbed. “he North 
Chicsgo Street K. R. Co., ve. Zeiger, 182 111.,9. 

Ye are unezble to say that the court committed any 
reversible error on the trial of the care or that the ver- 
dict is manifestly against the weight of the evidence, and 
the judgment of the lower court is affirmed. 
GHENT AFFIRMED 





Not to be reported in full. 
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. CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set fas han and affixed the seal of § d Court 
at Mt. Vernon, this... et aed Lawn 4 ios ii Bh AIS, dav ee Se 





Cie 3 he ee poiaie Court 


JPINION 


Mero, rd / ) ae 
f - J Y af 
f i | eee f io 

/ tod { 2 


Opinion of the Appellate Court 
AT AN APPELLATE COURT, Begunand held at Mt. Vernon, Illinois, on the Fourth Tuesday 


in the month of March in the year of our Lord, one thousand nine hundred and nineteen the same 
being the 25th day of March in the vear of our Lord, one thousand nine hundred and nineteen. 





Present: 
Hon. Harry Higbee, Presiding Justice. Hon. J. C. Eagleton 
Hon. Franklin H. Boggs, Justice (appointed April 4th 1919) 
CHARLES C. JOHNSON, Clerk. GRANT HOLCOMB, Sheriff 


And afterwards, to-wit; On the twelth day of Appl A. D. 1919, there was filed in the 
office of the Clerk of said Court. at Mt. Vernon, Illinois, an OP} ION in the words and figures following: 
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fem No. 35. in the Appellate Court, Agenda No.14 
Fourth District, 
Cetober Term A. Db. 1818. 


Alexander Deeubber, 


Appellee ) 1.0! 694 
ve. ! Appeal from the Circuit Court 
) 


of Williemeen County. 
Crab Orchard Coal Company, 
* ee 


Rebride, Js, 

The appellee recovered a judgment in the Cirewit 
Court of Wil dango County for £3600.00, which judgment ape 
pellant seeks to reverse by this eppenl. 

it apyveare from the evidence in thie case that 
appellant's mine ie situated about three-fourths of a mile 
eouth «f Johnetom City, in Williameon County, illinois, and 
that the Chicago & Enetern illinois Kailroad extende from 
north of Johneton City south past appellant's mine ond on 
the weet eide thereof. That there in « highway extending 
irom appellant's mine slong the eaet gide of aa#id railroad 
the dietance of about one-fourth of a mile where it crooves 
the railroad at right angles end extends about forty feet 
weet of the raiiresd, when it again turne north and paceser 
into Johnston City along the weet side of the railrond. 

it further sppeare that on or about September 1, 
1917, John Burnett, Jr., wae driving en automobile for the 
defendant upon and along the highway sbeve described and 
that about the time that he crogsed the railrord at enid 
erossing annellee enme on to the highwey weet of the railroad 


and near where the highway turne north after ereesing the 
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railroad. The evidence of appeliant tends to show that at 
about the time the automobile eroegsed the railroad Burnett 
the driver obecerved appellee in the highway troveling weet 
and that he blew the horn and that aprellee turned his head 
and ecw the mechine approach him. ‘That st the time aprellee 
caw the machine he wee about twelve or fifteen feet weet of 
it and thet apreliee then stepped to the left to sillow the 
mechine to pase upon the right but the driver of the aute- 
mobile «leo turned the machine to the left ond imsedintely 
thereniter the appellee etepped to the right and the driver 
then turned the machine te the right and then apyeliee 
stepped to the left and the drivexy turned the machine to the 
left and struck the plaintiff with the machine and injured 
him. uring thie time the driver eet the breaker once or 
twice and slowed up the machine but did not etop. it fur- 
ther appenre that the atepe above taken by apnellee and the 
turne made by the driver were at about the same time: the 
appellee endenvoring te get out of the way of the machine 
and the driver endeavoring to pare around him. ‘The machine 
wee being opernted ot a rate of speed from eight to twelve 
miles per hour, and the svidence shows the brake» were in 
good order and thet the driver stopped the machine within 
a diectance of two and one-half feet, “The machine truck 
appellee anc broke both boner of hie leg just below the 
knee. “he banes were badly crushed and beenuse of their 
condition the physicians were unrble to secure a periect 
setting of the limb and by reneon of thie injury appellee 
appears by the evidence to have been permanently injured. 
The declaration contained eix counts, one original 
and five edditional counts. ‘he fifth sdditional count was 


dismissed out of the cave at the clove of plaintifft evidence. 
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The firet count was generol and charged thet the appellant 
by ite enid servant negligently snd improperly drove end 
propelled enid car. The first additional count charged that 
the sutomotile war epersted st a dengerour and reckless 
rate of speed. The second additional count chergee a failure 
to gound the horn upon the car or give any other warning of 
approach. The third count charged that the enid servant 
recklessly and cerelerely rem and opersted esid automobile 
ou tad de of the well beaten path of the public highway and 
outside of the highway. The fourth additional count cherged 
that the driver of the sutomobile aid not exereive ordinary 
end rernsonnble care to keep 2» proper look-out shead for 
pereong in the public highway and along and on the same, in- 
Cluding the plnintif?f. 

To thie declaration the defendant filed the plea 
of gemerel issue. 

The appellant claime thet the court erred in re- 
fueing to peremptorily inetruct the jury to return a verdiet 
in favor of the appellant. 

| While many other errore were aepigned the questions 
urged hy appellant were that there wee no evidence to eus- 
tain the charge ef negligence of appellant and the evidence 
showed thet appellee wae not in the exercise of due core 
for hie own safety. That the verdict ef the jury wee ex- 
cereive and thet improper inetructions were given for 
appellee and proper instructions refused appellant, 

The real questions xmiummt to which most of the 
argument hag been devoted is ae to the negligence of appel~ 
lant and the went of due eare of appellee, 

Among other things it ie ineisted that the eppeliant 
Gannot be found guilty of negligence tecause it cloime that 
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the driver did all he could do to avoid the injury. it 
appeors from the testimony of appellant's witneeres that 
the driver sew eppelice in the highway at the distance of 
twelve or fifteen feet in frontof the automobile. Thet an. 
peliece tried to get out of the wey of the mechine by firet 
turning to the left and then epparentiy seeing the machine 
turn to the left he turned to the right end seeing that the 
machine also turned to the right he then agnin turned te tha 
left and about thie time the mechine turned to the left and 
caught and injured him. Yhe machine wae not being driven at 
@ very great rate of speed. The driver applied the breaker 
enc checked the machine at two different times in thie die- 
tance and wae able to stop the mechine within the distenee of 
two and oneshalf feet but did not do ac, He enys, “He cer- 
tainly saw me, i was not watehing his eyes 1 war watching to 
eee which way he stepped but he evidently saw me beenuse he 
made a wery great effort to get out of the way.” 

Again, the witness Burnett saye, "On turning to 
the left hie next to the last step he glanced at me thinking 
i wae coming se i had turned tut seeing that the distence 
between him wae leesening ond my chance of mivahg him wae 
better 4f i turned to the right i did we. He beenme con+ 
fused. I wae sbout five feet from him then and he wheeled 
"and put both hands upon by front fender placing his left 
feot forward the cer running over sie foot". 

Again, the same witnees guys, “Could not say on 
which side i had the moet roan; noticed that I could clear 
my car quicker by turning to the right and more chence of 
enving him, except ae Il said he wae on the left hand of the 
center of my cnr and there wee more chance te clesr him if ¢ 


turned to the right”. 
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Ae we view it, Ur. burnett, the driver of the mache 
ine, wev able, if he had chosen to do ec, to wtep the machine 
within the distance of two or three feet. That he saw and 
knew in tine to stop the machine that the appellee was con. 
fused and wae trying to get out of the wey and while the 
driver was trying to avoid strikin, the eppellee he wae 
attempting to do thie without stopping hiv mechine for he 
seys theat’he could not see on which side he had the moet room 
but that he cleared hig osr quicker by turning to the right 
and more chance of saving him. He knew snd appreciated 
thet there woe danger of striking the aprellee but otwith- 
atanding thet knowledge and notwithetending hie ability 
to etop the car, and knowing that appelice wae confused, he 
continued on without etopping. if he had etepred hie machine 
instead of taking o chance in paseing him no injury could 
heave happened to the sppeliee. ‘hen he saw the danger sap- 
pellee wee in he head no right te take any chenee on injurying 
him. The apyellant had no superior righte over appellee 
upon the highway, "The pedertrian hae juet ee much right on 
the highway ae the sutomobile and the driver of the auto- 
mobile must pay attention to pedestrians who sre on the 
highway, and if it aeeumes the taking the riek of a pedec. 
trian who is creszing the highway getting out of ite course 
and the pedestrian dees not increase hie speed after the 
blowing of the bern or any cther signal but keeps on his 
apeed it ie the duty of the sutomobile to slacken hie speed 
and take mo risk of the pedestrian increasing hie speed". 
ieamone ve. Cowlee, 174 Federal, S71. "What haprened wee 
confusion of minds of the parties. tach wee trying to 
avoid the other but exch wee getting in the way of the other 
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and as a result the collision took plece. ‘The negligence of 
the defendant consisted in hie failure to reeognise the 
erent danger thet would accrue to the plaintiff from the eol- 
lision; he had no right, it seeme te ue, after he vaw the 
eonfurion of minds which ware taking place between him and 

the plaintiff te continue sigzageing in the street at the 
eminent bazard of colliding with the pedestrian. Grester 
care wae encumbent upan him vy reason of the dendliness of 
the machiné he was »ropelling along the highway”. Nell ve. 
Kreutzer, 134 FKy.,663. And in thie cage when the driver of 
the automobile eaw the confusion and the danger of trying 

to pase around the appellee and had the ability to etop hie 
machine, he should have done go ot once. We are unevle to 
gay thet the jury wae not warrented in finding that the ap- 
pellant wee guilty of negiigence in not doing vo. Automobiles 
are powerful and dangerous meochines and when driven upon the 
highway the greatest care should be exercised to see that no 
one ie injured by them. ‘he automobile driver har oo right 
to eeoume that he hae any greater right vron the highway than 
the pedestrian. “here the driver of an automobile hae it in 
hie power te check hie m chine snd avoid injury to another he 
Wurt do 20. Keesler ve. Washburn, 167 App.,$32; Jonneton 

ve. Coey, 237 111., 88. 

Again it ie ineieted thet the eppelliee war not ex 
ercising due care for hie om sefety. it appeere that appel- 
lee endeavored to get out of the way of the cnr, That he 
turned outeide of the path of the car fer that purpeve and 
that when he saw that the car wae liable to strike him after 
making that turn he turned again and again te avoid it and 
the driver of the automobile himeelf eays, “That the sppellee 


made guite an effort to get out of my way". 
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The quentiony of negligence and of due care were 
questions of fect for the jury to determine and under the 
evidence ae appesare from this record we are unable to pay 
that the finding of the jury wee manifestly sgainet the 
weight of the evidenes. 

. it is next insisted that the verdict of the jury is 
excearive. From an examination of this record we eee nothing 
that is calculated to prejudice the minds of the jury against 
the appellant or to heve exeited any undue sympathy for the 
appellee or any cause why the verdict is excescive, end coun. 
eel] in their argument have sot attempted to point out any 
particular matter that wae in eny manner oriculeted to pre- 
Judice the jury in this ease. The “upreme Court of thir 
State hae repeatedly held that unless something of thie charre- 
eter ie developed upon the trial that a court of review has 
no right to disturs the msmount fixed vy the jury, snd we see 
no resagon for disturbing it im this caee. The annellee aen- 
pears to have been badly injured and ae the physiciene etate 
his injury ig permenent. The fractured end cf the bone if 
eut of position and the bone seems to havé been somewhat 
Grushed end failed to knit properly, ond it slso sepeare that 
an infection hed taken place and that the injury wae serious. 

it is next urged that the court crred in giving 
appellee's fifth inetruction, whieh conteines thie cleuse, 

"if you further find from the greeter weight of the evidence 
that at ond immediately pricr te the alleged injury to the 
plaintiff the vaid John Burnett, Jr., negligently and care. 
leanly failed to keep a proper lookout ahend for the plaintiff 
ae alleged and that by reason or on secount of euch negligenee, 


if any the said Burnett ran against and over the pisintiff" 
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and that at the time of and imsediately before the alleged 
injury the plaintiff wae in the exercine of ordinary care and 
enution for hie own safety and that plaintiff wee injured 
end damaged in consequence of the defendant's negligence, 
then you will find for the plaintiff. ‘he criticiom upon 
teis inetruction is thet there is ug evidence in the reeord 
upon which to base the instruction. The. evidence elesrly 
shows the acte of the parties prior to and at the time of 
the injury ond from whet we heve heretofore stented, we are 
of opinion the gueetion of negligence upon thie vroof was 
for the jury to determine and the evidence was sufficient in 
our judgment to form a bepie for the instruction. 

The eppellee's aixth ingtruction telle the jury 
that if plaintiff in the exercise of due care wan traveling 
slong and upon the side of the public highway and outeide 
of the main traveled road, end defendent's servante negii- 
gently and csrelessly ren outside of the traveled way and 
injured plaintiff that he ie entitled to reeover. The 
eriticieus upon thie inetruction sre that there wae se 
evidence upon which to base it and thet there ean be no 
recovery rolely because 4 yercon may drive on automobile 
outeide of the traveled way. Ape to the first eriticien, 
the evidence of piaintiff tends to ahow that he wae cutside 
of the traveled way at the time he wae etruck. Ae to the 
other criticiem the inetruction doe not direet s verdict 
because the automobile may have been traveling outeide of 
the traveled highway but limite euch te megiigentiy and 
earelegsly +o traveling and injurying sppeliee while he was 
in the exercise of due care. We do not believe that the 
instruction ie susceptible of the interpretation sought to 


be placed upon it by couneel. 
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The criticiom uwoon the reventh inetruection is 
that ae the plaintiff enw the automobile before he was 
etruck the failure to sound the horn could not be the 
proximate cause of the injury a¢ he had notice of ite ap- 
proach, and that it was error to inetruct the jury that a 
imilure te sound the sorm could be *% bagis of recovery. 
it will be observed that before the plaintiff is entitled 
to recover under thie inetruction it must appear that a fail 
ure to sound the horn wae the cause of the injury. “hile 
it appears frem the evidence that apreliee enw the ear yet 
it was witin twelve or fifteen feet of him when he fivet 
observed it. if the eax wae #9 close upon him at the time 
he noticed it as to cauze the econfurion of mind chow by 
the proofs to have porrerseg appellee, and to heve alee 
been communicnted to appellant's servant driving the car, 
then it wae for the jury to eay whether or not the said 
confueion end the rerultant injury would have been » voided 
by a eounding of the bern in resronable time, 

After a careful examination of this record we 
are unable to say that the verdict of the jury war manifestly 
agninet the weight of the evidenee, orthat the court com. 
mitted any revergible error in itsruling, and the judgement 
of the lower court ia affirmed. 

JULGHERT AYP IRKED. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of is Court 
at Mt. Vernon, this........5............. IV hacer a Se day GA MEAG. 
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Begun ‘and held at Ottawa, on Tuesdayg the first day of October, 


in the year of our Lord one thousand nine hundred and eight- 


| 4 
een, Within and for the Second D@strict of the State of 


Illinois: 
4 


Present--The Hon. DORRANCE DIBELL, ;Presiding Justice. 


\ Hon. DUANE J. CARNES,/ Justice. 
Hon. JOHN M. NIEHAUS Justice. 
% 
Clerk. 


CHRISTOPHER C. DUFFY 


E.\M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
the Clerk’s office of said Court,-in the words and figures 


following, to-wit: 
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Gen. No. 6586 3 613 1.A. 694 


The People @c. Deft. in error. 
va Error to Co. Ot. MeHenry 


Ben Silver, Pitf in errors 


Dibvell, P. J. 

Ben Silver, hereinafter called the defendant, sued out 
this writ of error to revisw a julgment of the county court 
of MoHenry County. Rule 15 of this court (137 Ill. App. 635) 
Tsquires the party bringing a oause to this court to tile a 
printed avatract of the record, which shall state in a concise 
form so much 43 may be necessary of the pleadings, interlocutory 
orders and judgment, as well as the evidencsy. Defendant filed 
an abstract of the testimony and get out therein the instruce 
tions. Hs did not abstract the common law resord. hat part 
of the abstract is only an index. It tells us that on certain 
péges we will fina an information, an amendment thereto and 
another amendment, a verdict finding defendant guilty under the 
50th. S5lst. and 53nd. counts of the information, and that on 
& certain other page we will find the judgment. No part of 
the information is set out, and the abstract does not advise 
us of the nature of the charge. No part of the judgment is 
set out. True, the bili of exoeptions recites the judgment, 
but that is only the oertiricate of the judge and is not a 
judgment. The bill of exceptions cannot be resorted to for 
an execution. Defendant claims that a motion he made to quash 
the information should have been sustained as to said 50th. 
5Sist. and 53nd. counts, and his abstract does not set them out 
at all. We must hold that the failure to abstract them has 
waived that point. We are also of opinion that because o< 
the detects in the abstract, we are not required to pass 


upon any questions presented, Our view of thie abstaact is 
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shown in Martin & Co. v McMurray, 74 Ill. App. 44, Mayer v 
Schneider, 113 Ill App. 628, and other cages. he view of 

such an abstract taken by the supreme sgourt is shown in Laird 
v Diokirson, 341 Ill. 380, and other cages. However, defendant 
is so ineistent that his rights have been sacrificed by the 
verdict and the judgment that we deem it proper to discuss the 
case somewhat further. The information contained one hundred 
counts, and defendant says that it went to the jury under 
eighty gma nine of those counts, but which ones he does not 
tell us. We have examined some of them and find them to be under 
sections 6 and 6% of the Dram Shop Act. They charge in different 
counts that defendant unlawfully sold to or unlawfully pro- 
cured or unlawfully aided in prochring intoxicating liquor fer 
Stenley Schappel or William Sampkin, they each being persons 
who were in the habit of getting intoxicated. The three counts 
under which conviotiom was had charged cértain unlawful sales 
to Sampkin on different dates. 

Defendant's chief contention is that he so impeached 

Sam Kaplan, a witness for the People, that the jury should not 
have believed him, and that with his evidence rejeoted, sales 
to Sampkin are not proved. If the evidence introduced by 
defendant is believed, defendant did show that Kaplan had a 
grievance against dsfendant, and wae acting under motives 
of revenge in seeking to have him prosecuted in this case, 
and unsuccessfully tried to brike witnesses against defendant, 
and changed his own testimony on matters mostly immaterial. 

It does not follow that his own testimony was necessarily false. 

The jury believed him. The trial judge approved their finding. 
We are unable to say that the jury should have rejeoted his 
testimony. There was other testimony supporting the verdict. 
The People introduced in evidence the testimony of defendant 


at a previous trial of this kkmd@ or some other cases 
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Defendant also testified in this case. His evidence is suffi- 
Gient to make a case, except on one point. He proved that 
he kept in his house larve quantities of whiskey, which he 
@iso called brandy, and larse quantities of beer; that Schappel 
and Sempkin were in his employ; that if they were at hia table, 
the liquor wae there for them to drink; that if they were not 
at his table, they knew where the liquor was kept and were 
wetome to drink from it at any time anid that they did so 
drink. He testified that this wae purcly «& gift. Other testi-g 
mony introduced ” py the People showed that as to each of 
these employees, he had a slip of paper fastened to the wall, 
on which he charged egainst each an every drink he had and 
on each Saturday night deducted the charges from that man's pay. 
There was proof by several disintercsted vitnesses that Schappel 
and Sampkin were in the habit of getting intoxicated and es- 
pecially every Saturday night, and that Sampkin went to church 
drunk and had to ove removed. There was proof that this drinking 
was frequent and constant. Defendant wes a junk dealer. The 
jury might well have doubted that defendant made a gift te hia 
hired man of ail the whiskey, brandy and beer they wished to 
arink, end may well have believed that he jJeducted it from 
their wages. He admitted having ordered a barrel of beer for 
one of hie men and having let the man pay for it afterwards. 
But defendant argues that the proof? does not show 
thet he kept a dram shép. According to defendants own testi- 
mony, coupled with the proof that he deducted the cost of 
the drinks from the wages of his men, it wes a dram shop es to 
his hired men, #nd we are of opinion the case ices not come 
within the early decisions cited, where it was held that the 
Dram Shop Act does not apply to the case of a man giving a 


drink of liquor to a guest in his house. 
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Defendant argues that this judgment cannot stand beoause he 
Was previously convicted of the same offense. We find no evidence 
in the abstract of any such conviction. The evidence joes show 
that there had been a previous trial of this or another case, 

“but that trial may have ended in a disagreement of the jury for 
all that here appearé. 

Defendant oontends that the judgment should be reversed 
because of he giving of the 4the instruction for the people. 
Among other things, that inetructiom said that if defendant 
within a certain tive limited sold to or procured or aiding 
in procuréng intoxicating liquor for Schappel or Sampkin, 

and if they were then persons in the habit of getting intox- 
iceted, the jury should find the defendant guilty. This in-= 
struction stated the law correctly, as far as it went, but 

it did not tell the jury under what counts there could be such 
a@ conviction. If defendant interprets this instruction to 
mean that the jury should find the defendant cuilty under 

every count of the information, then it did not influence the 
jury, for they acquifed the defendant under eighty six counts. 
Instructions given for defendant very fully and carefully 
supplied the deficiencies in the fourth instructiom for the 
People, and the jury could not have been misled. 

Defendant complains of the rulings of the court upon 

the testimony. Where defendant wae prevented from obtaining 
an aenewer to a question by euch rulings, the form of the guestion 
wag usually incorrect and he usually obtained the evidence 
later from the witness. The court was exceedingly patient 
with counsel for defendant and permitted him to introducer 
‘much evidence foreign to the case. Agnes Schappel was a witness 
for the People and called herself the wife of Stanley Schappel 


and Schappel testified that he wae married to her fifteen years 
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before in the old country. Very much of the time of the trial 
-was taken in an effort by defendant to prove that a few years 
befors this £«xkka& trial she was living with another man 
#3 his wife in a mining town in southern Illinois. This svi- 
_ dence wag incompetent for impeachment, under Dimick v Downs 

83 Til. 570, and People v Goodrich, 351 Ill. 558. 
The judgment is affirmed. 
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: I, CurtstopHeR C. DUFFY, Clerk of the Appellate Court, in 


SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 
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AT A TERM OF THE APPELLATE COURT, 


ak 
Begun and held at Ottawa, on Tuesday, fthe first day of October, 


in the year of our Lord one thousahd nine hundred and eight- 


een, within and for the Second Dif strict of the State of 


Illinois: ; 
Present--The Hon.”DORRANCE DIBELL, Bresiding Justice. 


Hon. DUANE J. CARNES, Pistice. 
° 
aaa 


Hon. JOHN M. NIEHAUS, 
CHRISTOPHER C. DUFFY, Clerk. 
¥ 


E. M&% DAVIS, Sheriff. 











BE IT REMEMBERED, that'afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Anton Paulack, ; ~ 1 3 T.A. 6 9 
Plaintiff in Error, 
@JSe- 
Error to Bureau. 
Chicago, Ottawa & Peoria 
Ry. fo?, ‘ 
Defendant in Error. 


*% 


Dibell, Ps Je 


Paulack owned a horse which was loose upon the streets in 
the night time in the city of Spring Valley in August, 1913. It 
was struck by an interurban car operated by the Chicag, Ottawa 
& Peoria Railway Company and was so badly injured that it was neces- 
sary to kill the animal. Paulack sued the railway company be fore 
a justice of the peace in bureau county to recover for the loss of 
said horse. Defendant did not appear and plaintiff Md a judgment 
for $200. from which the compny appealed. In thecircnit court on 
@ jury trial defendant had a verdict and a judgment thereon, and 


plaintiff prosecutes this writ of error to review said judgment. 


Plaintiff introduced in evidence an ordiname of the city 
of Spring Valley, which made it unlawful for a railroad company to 
propel a car across a street within th limits of said city ata 
speed greater than ten miles per hour. He introduced proof tending 
to show that this car, at the time it struck the horse, and just 
before that, was runnin at a greater rate of speed than ten miles 
per hour. Defendant introduced evidence tendim to show that the 
speed of the car was less than ten miles per hour at that time. 
Defendant introduced in evidence an ordinance of said city which 
forbade a person turning 2 horse loose in any street or to permit it 
to pass through any street without a driver. Paulack had testified 
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that at six o'clock that evening he left this animal in his barn 
with the barn door closed, and no one testified that he did not so 
leave it, and he argues that the introduction of this last named 
ordinance was therefore prejudicial error. Witnesses did testify 
that. they saw thig*horse running loose in the street without any 
halter shortly before the accident. hile plaintiff testified tmt 
at six o'clock that evening he left the horse shut up ina barn, 
it did not necessarily follow that the jury were bound to believe 
him. (Kennedy yv.Modern Woodmen, 243 111. 560, on pages 568, 569, 
and cases there cited; Stephens v.Hoffman, 275 Ill. 497.) He 

was cross examined and gave testimony tending to throw doubt upon 
his veracity. It was for the jury to say whether they believed 
him, and their verdict implies that they did not. If they believed 
him, then this ordinance did not mislead them. We are of opinion 
that the court did not err in edmitting said ordinance. It was 
compe tent in case the jury did not believe the testimony of plaintiff 
on that subject. 


Three instructions given for defendant ended by saying that 
under the circumstances stated in that instruction, if they found 
them to be true, they should find the defendant not guilty. No 
fault is found with said instructions, except that the court should 
not so many times have directed them jury to find the defendant not 
guilty. We think this objection untenable. Complaint is mde of 
the 7th instruction given fordfendant, because it concludes that. 
no presumption that defendant was negligent arises from the mere fact 
that the accident happened. ie conclude the jury would understand 
that to mean "from the mere fact that the injury happened! It is 


argued that instruction Noll, given for: efendant, was erroneous 
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because it was not restricted to the issues material to the action. 
If that be a defect, at least three instructions requested by 
plaintiff and given, contain the save defect, Complaint is mde 
that the court refused plaintiff's instruction No. 13. In the main 
it is the same as No. 3, giwen for plaintiff. I1t contained the 
additional clement that it made no difference from which side 
evidence came, but that was the spirit of various given instructions, 
and we think the omission of that language was not erroneous. 
Plaintiff's instruction No. 14 was properly refused because it was 
argumentative. It was taken from language used by the supreme 
court in argument in an opinion. Plaintiff's refused instruction 
No. 15 stated the presumption of negligence raised by statute where 
a speed ordinance is violated, and then said if defemant claims 

it was not negligent the burden is upon it to prove that it was not 
negligent. Defendant denied that it violated the speed ordinance, 
but it had not claimed, so far as appears, that it was not negligent 
if it did violate the speed ordinance and if that violation caused 
the injury. That instruction sought to submit to the jury an issue 


not raised. 


We deem it unnecessary torecite the evidence of the different 
witnesses, but think it sufficient to say that the questions whether 
this horse was running loose upon the street by the permission of 
the owner,and whether defendantwas running its car at a speed greater 
than that permitted by ordinance, and whe ther the motoman could have 
stopped his car after he discovered the andael «head of him or near 
the line of the street car, were questions of fact which mst be 
considered as determined by the verdict of the jury, approved by the 
trial judge. 

The judgment is therefore affirmed. 
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STATE OF ILLINOIS, {ss 
SECOND DISTRICT. i 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CurisropHEr C. Durry, Clerk of the Appellate Court, in 
DO 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 





day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE serecfans COURT, 


Begun. and held at Ottawa, on ang | be first day, of Octeber, 
in the year of our Lord one ook, nine hundred and eight- 
een, Within and for the Second ie of the State of 


Illinois: 


sa 


Present--The. Hon. DORRANCE DIBELL, ie Justice. 
é 
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Hon. DUANE J. CARNES, eae 


Hon. JOHN M. NIEHAUS, Justice. 






CHRISTOPHER C. DUFFY, 


E. M. RAVIS, Sheriff § 








BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Joe W. Fox, 
Appellee, 
-vs- Appeal from Boone. 


+ dawes L. Pursley, 


Appe llant. 


Dibell, P. Ja 


Fox sued Pursley before a justice of the peace on June ll, 
1917, upon a promissory note. Defendant did not appear and 
plaintiff had judgment. Defendant filed an appeal bond before the 
justice, which was approved. On Februery 28, 1918, the cause 
was called for trial in the circuit court on said appeal and a 
jury was empanneled, and plaintiff introduced his evidence. The 
suit was upon a note dated dune 17,1915, payable six months after 
date, for $132.64, with interest at seven per cent per annum, 
signed by Pursley and payable to his order, upon the back of which 
was his endorsement and the endorseuent of T.N.Childs. Plantiff 
introduced the note and proved the amount of the principal and 
interest then due, and rested. Defendant then called the cashier 
of a bank in Belvidere, by whom it was proved that the bank dis- 
counted this note for Childs before mturity for nearly the . mount 
thereof, and that Childs was acting for the Peoria Life Insurance 
Company, and that the bank sold this note to Fox on December 4, 
1916. Pursley was then sworn and testified that on the day of the 
date of the note Childs applied to him to write life insurance 
for him, and that he (Pursley) signed an application for life 
insurance in two places, one near the center and the other probably 
near the bottom of the paper. Pursley was then asked if he 


Signed this note, and the court susteined an objection onthe 
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ground that the defendant had not denied the execution of the 


instrument under oath by an affidavit, as required by statute. 


It is conceded that that ruling was correct. Nef endant's 


attorney then stated that he would like to have time to make 


an affidavit, and aftervards entered a motion for leave to file 
instanter an affidavit denying the execution of the note. The 
court denied the motion. Defendant then asked leave to withdraw 
a juror. The wurt denied the motion. Defendant then rested, 
and the covrt, at the instance of plaintiff, directed the jury 

to find for plaintiff for $158.19, which was the amount of the 
computation testified to by a witness. Sucha verdict was 
returned. Defendant moved for a new trial and filed an affidavit 
sworn to liarch 26, 1918, by defendant's attorney, stating that the 
court refused to give him leave to file instanter an affidavit 
denying the execution of the note and denied his application for 


leave to withdraw a juror. 


That the court properly admitted the mote in evidence and 


that if made a prima facie case for pJzintii{ is shown by many 


cases, among which is llewton V.Clark, 235 Ill. 530. ‘There are 
in Illinois a long line of cases wherein trial courts have been 
justified in refusing to pemit mterial amendments to pleadings 
during the trial. It is claiued that the course the court 
pursued was an abuse of discretion, under Defosse y.Kendall, 
283 111.301. That case, however, recognizes the rule that to 
permit such additional defense to be made, not revealed till 
after plaintiff has closed his case, defendant must have been 
guilty of no culpable negligence in asking for such leave. Here 
the law was entirely clear that defendant could not be permitted 
to deny his signature to this note without first filing an 
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affidavit to that effect. The note was dated in June, 1917, 
and was twice described in the transcript of the justice. 
Defendant filed his appeal bond with the justice and would ; 
naturally have somé curiosity to Imow for what he had been sued 
and the transcript would have shown that. ‘here is no cenial 
but that defendant knew at that time that he was sued upona 
note. his testimony as giwen makes it entirely probable that 
he did not intend to say that this sigmture was not in his 
handwriting, but that he was not sonscious that he had placed 
that upon a notes This would have involved an investigation 
of all the circumstances attending his application for life 
insurance. The insurance company was at Peoria and there is 
nothing tending to show that Childs was in the vicinity of 
this trial. It is obvious tht to permit the affidavit to 

be filed at that time wuld have compelled the plaintiif to ask 
for a continuance and thus lose a trial at that, the second term 
of the court since the appeal had been taken. The attorney 
for defen ant in his affidavit for a new trial does not claim 
that he did not know the law on the subject, or the facts relied 
upon by his client, that ohly that he was so msy that he forgot 
to file an affidavit. The bill of exceptions shows that he asked 
leave to file such an affidavit instanter. If he had such an 
affidavit present, it should have been presented to the court 
and set out in the bill of exceptions. ic may well assume 
that it was not presented because it was not sufficient in form 
and allegation. The motion for a new trial was heard about one 
month later. Defendant had ample time to prepare and present 
an affidavit denying that he signed this note. No suche {fidavit 
was mde. The court has no means of knowing that he ever will 
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testify, denying that this is his signature. if the defense 


he really wished to inter pose was frewi and circumvention 


in obtaining hs signature, it is by no means certain that he would 


state such « condition of iacts as would be admissible in this 
suit by a subsequent endorsee, where the original transfer of the 
note was in due course of business for value before m turity. 

It is worthy of note that while counsel proposed to file an 
affidavit denying the signature of the note, nothing was offered 
concerning the signature of the defendant as endorser, appearing 
apon the back of the note. ihile we are of opinion that if 
defendant had asked a short time to prepare mch an affidavit 
for presentation, that might very properly mve been accorded 
him, yet, upon the whole record, we are of opinion the judgue nt 
is right and should be affirned. 


The judgment is affirmed. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. : 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
* the above entitled cause, of record in my office. 
Ix Testimony Wuerror, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 


I, CuristorHer C. Durry, Clerk of the Appellate Court, in 





thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 





MM ttg0D ain! rf 
OG jormse 


: 


Hb 10k) oy 


ait xiio by di 


eae ete tel | 


sao biol igo Wy, - 
4 { mw 









fis | 
y Pas ‘ aH alowhiae , 10. a 
tal ryan 0 Asnaoremn) 5] ‘ TOLAT EL 
ot tonaqead Dee 2ibailid to ‘svase art) ts tora] baoaed | bine 
to aoinigo ad} Yo vqoo ard’ a ai galoveqo? odd Jacls YHTHaO, 


oto ica of bieps' jo FURY holaitess 
Ish soma WW ynoweaT xf 


Asaf 


HO) ateliiqyA bina edt to Inox 
to tah 


Dae bs (oops aaa bnaspedty 





2131.4. 695 


AT A TERM OF THE APPELLATE COURT, 


f 


Begun and held at Ottawa, on Tugsday, the first day of October, 





in the year of our Lord one 
een, within and for the seogna District Of the Stat@.of 
Fllinois: 

Present--The Lae nee DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 







\ Hon. JOHN M. NIEHAUS , Justiee, 
\, _ CHRISTOPHER C. DUFFY, Chernk. 


\ H. M. DAVIS, Shepif?. 


mMhousand nine hundred and eight- 











BE IT REMEMBERED , thaw afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
% y A 
the Clerk’s office ofsaid Court, in the words and figures 


following, to-wit: 
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Gen. No. 6618 9131.A. 695 


Charles Brett, appelles 
vs Appeal from Ogle. 
John C. Babcock, appellant. 


Dibelil, P. J, 
The abstract in this case joes not comply with our 

rules. As to the common law reoord it is merely an index. 
It does not show who succeeded in the justice court, what the 
verdict of the jury was in the circuit court, who asked for 
@ new trial, whom the circuit court judgment wae ageinet, nor 
who obtained an appeal to this court. It is @ proper abstract 
only as to the bill of exceptions. We might properly refuse 
to consider the case because of this defect. We have, however 
turned to the reoord and find that it is a suit by Charles Brett 
against John C. Baboock, begun before a justice ot the peace 
and tried there by a jury, who rendered a verdict in favor of 
plaintiff for $50. that defendant aopealed to the circuit court 
where the case was again tried by a jury and plaintiff again 
had a verdict for $50; that a motion for a new trial by 
defendant was denied, plaintiff had judgment on the verdict 
and defendant appeals to thie court. There were numerous rulings 
on evidence and instructions, but only two questions are argued. 
The cattle of defendant broke through a fence into plaintiff's 
corn field and did damage, considerably more than the amount 
of the verdict. Thex cattle got through a fence which it 
was plaintiff's duty to maintain. Plaintiff contends that 

he had such a fence as the statute requires and that certain 
of defendant's cattle were breachy and would break through 
or go over any ordinary fence and that the rest of defendant's 


cattle would follow. Defendant contends that the fence was 
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tes 


not sufficient under the statute andi that his cattle were 
not breachy, There was evidence tending to support each 


contention. Two juries have decided those contentions in 


favor of pleintiff. The trial judge has approved that finding 


We cannot demonstrate that the last jury should have found 


the other Way or that another jury sksuk would so find. 


Defendant contends that the fence was not sufficient as 

against sheep and hoge, but the issue here involved cattle 
onlys and we think it unnecessary to discuss the evidence 
on thatsubject. ’ 


va 
The judgment is affirmed. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. { SS. I, CurisropHmR C. DUFFY, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





in the year of our Lord one 





day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 





se Tite 


OD deuit ? 
i 1 he, 
~  . BEIOD 
sift ails bina ’ 9 : 
* 
, hillace A 
| 
J he 





i | Monta 
ei uniduerel ody ede 






ayet 1 inset] bron 
a ee a’ 
Cri ¢ 


O ’ a 
. 
es! 
(diet 
. 
j 


2131.A. 695 
AT A TERM OF THE APPELGATE COURT, 


Begun and held at Ottawa, on Tuesday,#the first day of October, 
imine year, of our Lord: one thousapd nine hundred and eight- 


GEN ; within and for the Second Digtrict of the State of 






EDLinoe is: \ 


Present--The Hon. DORRANCE DIBELL, 
Hon. DUANE J. CARNES, 

\ 4 

on \ JOHN M. NIEHAUS, Mustice. 


CHRISTOPHER C. DUFFY,/ Clerk. 


Bae Me davis, sherireg 


* 











BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Minnie Hipkins , 9131.A. 6995 


appellee, 
-Vs- Appeal. from Rock Island. 


Carl A.Blomgren, 
Appellant. 


Dibell, Ped. 


Mrs. Minnie Hipkins, wife of a carpenter, lived with her 
husband and three children in 2 home on 35th Street in Rock Island. 
Carl A. Blomgren,-a widower, a professor in Augustana Theological 
Seminary and a clergywan, lived in the next house north with two 
daughters. There was quite a spece between the two houses and a 
fence was being erected on the line. An altercation arose between th 
in that open space and lirs. Hipkins claims that Blomgren struck 
fier over the head with a saw which he held in his hand, and that 
her head was cut by the teeth of the saw, and that her nervous sys- 
tem was seriously and permanently injured. She brought this action 
in trespass and filed the ordinary declaration for an assault and 
battery vi et armis. Blomgren filed a plea of not guilty, and a 
special plea which was not in justification, for it did not admit 
the striking. Replications were filed. The controversy occurred 
jn September, 1914. ‘The case was tried in February,1918, There 
was a verdict for pleintiff for $1170, ami a judgment thereon, from 


which defendant appeals. 


Plaintiff's versinn of the event was that defenant ap- 
proached her with the saw in his han, as she stood in this open 


space, and that he saif@ that le was going to kill her, and tmt 
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he struck her three or four times over the head with this saw, 

and that the teeth of it cut her head. Defendant's account was 
that plaintiff was loudly abusing his daughters, or one of then, 
while the latter was talking with a young wan in front of the 
house; that defendant went up to her and asked her to please be 
quiet and go into the house; tht she set a neighbor's dog on him 
and the dog set his teeth in defeniant's leg and hung on; that 

her little boy got a piece of board and pounded defencant on the 
shins; and thet the result of the dog's teeth and the pounding 

on the shins was that defendant had to keep his leg bandaged 

for more than a year thereafter; tht the defendant tried to guard 
himself from the dog «nd the boy with his leit lend; that 
plaintiff came at him with her fists doubled and arms raised as if 
to attack him, and called hima hypocrif and various am profane 
and other epithets; that he threw up his right lend, in which he 
held the saw, to guard himself from her blows and that she hit 
him or his saw very hardemd Imocked the saw out of his bends; 
that he did not strike her or_threaten to kill her. Plaintiff 
introduced evidence denying defendant's account of the transaction. 
The evidence was nearly evenly balanced. If anytning, it appeared 
to preponderate in favor of the defendant. Plaintiff's injuries 
were proven only by herself. She did not call the physic ian 


to whom she went next day, nor account for his absence. 


The court gave an instruction at the request of the 
plaintiff, authorizing exemplary damages under certain circumstances. 
Defendant contends that this instruction was erroneous, because 
the words "Wilful” or “wanton” were not inthe declaration. The 


rule contended for is applicable to an action on the case for 
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negligence, but the words used in this ordinary form of a 


declaration in trespass for assault and battery imply malice. 
Malice is the gist of the action for assault and battery. In Re 
Murphy, 109 111.31; In Re Mullin, 118 111.551. In numerous 
such actions punitive damages heve been held proper where mlice 
or wanton recklessness or wilful disregard of the rights of the 
plaintiff appeared, and though in those cases the precise form 
of the declaration is not stated, there is no suggestion that 
those words, not»in the customry forms, must appear in the de- 
claration to authorize punitive damages. Among these cases 
are Foote v.Nichols, #£k 28 111.486; Hawk v.Ridgeway, JS Ill. 
473; Donnelly v.Harfis, 41 111. 126; Drohn v.Brewer, 77 111.280; 
and Harrison v.Ely, 120 Ill. 83. ut although the state of the 
évidence required the court to give the instruction, we are of 
opinion that the evidence wasso close, both on the matter of the 
propriety of allowing vindictive damages and on the question 
whether defendant was the aggressor, that the award of danages ought 
not to stand, but that those questions should be submitted to 
another jury. 


The court sustained an objection to an offer by defendant 
to prove that from the middle of May until carly in September, 
plaintiff had threatened defendant and his family and used abusive 
language and swear words to them, and that nearly a month before 
the present controversy plaintiff had set a large dog upon him and 
urged him on. MWe conclude the court ruled correctly, under 
Murphy v.licGrath, 79 111. 594; Summins v.Crawford, suprx 980 I11. 
312; and Forbes v.Snyder, 94 111. 374. In Cummins v.Crawford, 


supra, such evidence was offered in mitigation of exemplary damages 
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but the court held that it was not competent, and said: "Unless 

the threats which it is proposed to prove are so recent as to 

become a part of the transaction being investigated, such testi- 
mony is not admissible under any lmown rule of evidence for any 
purpose." he court would have fowd it necessary to permit 
plaintiff to deny or explain the previous events and would have 

been led thereby into the trial of immaterial is:ves. The former 
events were not a part of the alleged assault here bang investigated. 
It would only have tended to show prior ill feeling between the 
parties. This could not have justified an assaukt. je hold the 


offer as made was properly rejected. 


Defenflant's complaint of the first instruction given for 
plantiff cannot be considered, os it was not included in his 
written motion for a new trial. Plaintiff's third instruction was 
erroneous in two respects. It related to the weasure of damages, and 
permitted plaintiff to recover such sum 2s the jury considered would 
be a fair compensation to plaintiff for her inability to work, 
if any, on account of such injuries. Pkax Defendant contends 
that there was no proof of her inability to work. Plaintiff con- 
tends that there was such proof. Taking the latter view, there 
was no proof what her services were reasonably worth, and that was 
a matter susceptible of proof, This instruction permitted the 
jury to guess how much of the time following the injury she was 
unable to work, and also what the services of such a woman, 
Situated as she was, were worth. The instruction also authorized 
her to recover all moneys she necessarily expened or became liable 


for for doctor's bills while being treated for her injuries. She 
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testified that she did empléy a doctor and had paid doctor's bills 
because of that injury, but did not state the amount of his charges, 
nor the extent of the services he rendered, nor what would be the 
reasonable and customary charge for such services. We disapproved 
of instructions allowing such a recovery under such evidence in 
Moore veA.E.& C.R.C.Co., 150 Ill.App. 484, and Steeve v.Smith, 

153 I1l.App.630. To the same effect is Schmitt v.Kurrus, 234 
111.578, and other cases. Plaintiff suggests that this instruction 
only allows what is claimed in the declaration, and that the de- 
claration limited the claim for doctor's bills to $25. and that this 


error could be cured by a remittitur of that amount. The in- 


‘struction did not tell the jury that there was such a limit, 


and wé do not know that they had the declaration befo-e them in the 
jury room. Still, if that were the only error, perhaps it might 
be cured in that way. 


Defendant complains of the refusal of six instructions 
requested by him. Without discussion we think it sufficientto say 
of the first five that they were clearly bad for various reasons. 
Refused ingtructiond No.6 rejects the mmber of witnesses testifying 
to a particular fact as an clement to be considered. This in- 
struction was held improper in E.J.% E.Ry.Co.,veLawlor, 229 111.621, 
but it was there said that it was not reversible error if the number 
of witnesses was not important. It has never been approved by a 
court of review in this state, so far as we are advised. It is 
never crror to refuse it. The party offering it can very readily 
make it a good instruction by incorporating the number of witnesses 
as one of the elenemts to be considered. 

For the reasons above stated the judguent is reversed and 


the cause remanded. ade 
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STATE OF ILLINOIS, { ss 
SECOND DISTRICT. i; 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHerR C. DUFFY, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 





seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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Begun and held at Ottawa, on Tuesdayf the first day of October, 
in the year of our Lord one thous@nd nine hundred and eight- 


een, within and for the Second District of the State of 
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Illinois: ve 
Present--The Hon. DORRANCE DIBELL,g Presiding Justice. 


Hon. DUANE J. CARNES¥ Justice. 


Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


4 # 
E. My DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6641 


Ae Jd. Korzilius, appellce 2 1 me L.A. 6 9 5 


vs Appeal from Will. 
Fred Pistella, appellant 


Dibell, P. J. 

Korzilius appellee, sued Pistella, appellant herein, 
before a justice of the peace in the city of Joliet and, 
on a contested trial in which the same attorneys appeared as 
in this court, had a judgment for $200 and costs on October 
83, 1917. Appellant filed an appeal bond, which was avvrove d 
on November 7, 1917, in the presence of the attorneys for 
each party, and on that date *he justice lodged so transcript 
and.other papers with the circuit clerk. The fee required to 
be paid to the clerk of the circuit court upon such a-peal 
was $5.00 and is required to be paid in advance by Section 
14 of the Fees and Salary Act. Appellant did not pay said fees 
and the circuit clerk therefore did not file the -apers. 
The November term of the circuit court convened on November 19th. 
so that these pupers were lodged with the circuit clerk in 
time for the case to have gone upon the iocket of said November 
term if appellant had paid the fee as required by law. The 
November term, 1917, and the January term, 1918, passed without 
said fee being paid. In the latter part of the March term 
appellee advanced the fee and had the case docketed and toox 
& rule on avpsellant to refund said fee within five days. This 
wee not done, and at the May term and after the expiration 
ot said time the court dismissed the appeal and allowed a vro= 
cedendo. Some days thereafter at said May term defendant moved 
to vacate the order of dismissal and to recall the procedendo. 
Thereafter said motion was heard and denied, ani this is an 
appeal by defendant beZlow from said order refusing to vacate 


the digmissal and recall the procedendo. 
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This record does not preserve for our review the 
questions argued. Recitals in the regord, written by the 
clerk, and suggestions of counsel in the orief, that certain 
rulings were made on motions supported by affidavits, do 
not entitle parties to a decision by this court thereon. 

Such motions and rulinge must be inoorporated in a vill of 
exceptions and signed by the judge of the lower court before 
they become a part of the record. The clerk's statement 

of such matters in the record is no part of the reoord. 

They must be embodied in the bill of exceptions before they 
are reviewable here. People v Ellsworth 261 Ill. 375; People 
Ge: re v Cowen 283 Ill. 308. This is also heid in many other 
cases, and in some of them it is also held that the proof 
heard by the court upon the motion must be so preserved. 
There is @ bill of exceptions in this record. It contains 

the motion of appellee to dismiss the appeal and the affidavit 
in support thereof and a notice by appellant's attorney to 
appellee that he would make a motion to vacate said order. 
It contains no motion to vacate the order. It contains an 
affidavit in support of a supposed motion to vacate the order 
and an affidavit against it. It dose not show that these 

were all the proofs heard upon said motions, and does not 

show the decision of the court on either of them, and 
therefore does not comply with the foregoing rule. If 

the questions argued were before usa it is clear that appellant 
was required to show two things; First: That he had acted with 
due diligence to protect his rights, in which respect the 
negligence of the attorney is imputed to his client; andi se= 
cond: that he had a meritoriaous defense. These affidavits 
show that appellee's attorney notified appellant and his 
attorney some six times that it was his duty to pay this 


clerk's fee and that if he did not do so, appellee's attorney 
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would pay them and take a rule on him to refund the money 

or have the appeal dismissed. In each instance appellee's 
attornsy was told by appellant or by his attorney that 
appellant would not pay the costs. These refusals are 

not denied in the affidavit, ani this proof is not overcome 

by appellant's statement in his affidavit that he had 

always been ready to pay the costs. These requests by 
appellee's attorney and refusals by appellant or his attorney 
extended over three terms of court. Appellant therefore showed 
no hiaisence. As to the merits, appellant's affidavit is merely 
@ statement of conclusions without the facts. He stated that 
he made a contract with appellee by which for $805 appellee 
agreed to make certain changes and do some building on apnpel- 
lant's house; that appellee did the work in part but not up 

to the standard called for by the contract, and that appellee 
also did some extra work for appellant, and that the work 
which he did was so insufficient that appellant was obliged 

to employ other contractors to erect and complete it, for 
which he paid $117.86. He did not state what the contract 

Was, 680 that the court could see what appellee was required 

to do. He did not state the condition of the work which 

je says wae unsatisfactory, so that the court could see 
whether it did or did not fulfidl the contract, and he did 

not state what extra work was done nor what work was done by 
the other contraotors. In all matters material to the question 
whether appellant hae a defense to the claim no faots are stzted 
by which the court could ascertain whether he had such a 
defense, but only appellant's own conclusions. 

Therefore a meritorious defense was not stated. 


The judgment is a°firmed. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. i 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 


I, CuristopHerR OC. DUFFY, Clerk of the Appellate Court, in 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 








day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 


at Ottawa, on Tuesday, oe day of October, 


, in the year of our Lord one thousand nine hundred and eight- 
iY 


and for the Second Disg#grict of the State of 


Begun and held 


een, within 


Illinois: 





Present'--The Hon. DORRANCE DIBELL, esiding Justie¢e. 


Hon. DUANE J.VCARNES , Be ice. 
Hon. JOHN M. NIEHAUS, Justice. 


CHRISTOPHER C. sch) iia 


E. M. DAVIS, Sheriffs 








BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opini m of the Court was filed in 


bne Clerks office of saidé Court, in the words and figures 


following, to-wit: 
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Error to City Court Sterling. 


va bed 
Frank Detweiiler, ° 


Carnes, J. 

Samuel Wetzell held the promissory note of Frank Detweiler, 
and under a power of attorney annexed thereto procured a judgment 
to be entered theses by confession in the city court of Sterling 
for $549.86. Detweiler moved the court to vacate the judgment 
and permit him to plead to the declaration, which motion was 
denied, and he prosecutes this writ of error. 

Though counter-affidavits on questions affeoting the 
merite should not have been heard or cons: dered (Moyses v 
Schendorf, 338 Ill. 333 ; Blake v State Bank of Freeport 178 
Til. 188; Gilchrist Trans Co. v North Grain Co. 304 Ill. 510; 
Kloepher v Osborne 187 Ill. App. 384; Murphy v Schoch, 135 
Ill. App. 550; Dionne v Matzenbaugh, 49 Ill. App. 537) the 
motion was so heard, and it appeared without contradiction that 
Detweiler was endeavoring to adjust a business matter between 
himself and Wetzell in which Wetzell was indebted to him; that 
Wetzelil said he had no property except as half interest in a 
tract of land in Texas; that he would convey that interest to 
him in adjustment of that deal if he would give him his note 
for $500 and would try to dispose of the land within ninety 
days ata price that would net Detweiler $1600; that the 
proposal was socepted and the note in question given for no 
other consideration, and Wetsell delivered to Detweiler a 
writing theretofore signed and acknowleiged by himself and 
wife- in the form of an ordianry quit claim deed except that 


no grantee was named therein; that the paper had been drawn 
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and executed in that way for convenience if a purchaser should 
be found. Detweiler, consented to the transaction in that form 
and probably b th parties presumed it was valid. Wetzell failed 
to find a purchassr for the land. There is a controversy 
Wukxes whether Wetzell positively agreed to find a purchaser 

or only to try to find one, and also whether at the time in 
Guestion Wetzell had any interest in the land described in the 
deed. 

The paper was not at common law a deed, and undsr the 
facts above stoted wags inoperative. If Wetzell had an interest 
in the land the writing iid not convey it. (Chase v Palmer 
89 Ill. 506, citing Second Biackstones Commentaries, peg 238 
Osby v Reynolds, 360 Til. 576.) The defendant in error does 
not here claim that it did, and only attempts to argue that 
feature of the case by saying that it is common knoveldge 
among attorneys that deeds are often so made and delivered, 
and that neither party knew that it made any difference, and 
Wetzell was guiity of no fraud in representing that such a 
writing would oonvey the title. We do not think the praoctiee 
is usual or common in this state. The law has been too long 
settled to leave lawyers here ignorant of the effect of auch 
an attempted conveyance. It may be true that in other juris- 
dietions it has to some extent prevailed. There is conflict 
in authority notes in Osby vs Reynolds, supra, as to the 
effect of such a conveyanos. There is no effort in this 
reoord to show-that it might be recognized in the state of 
Texas, and no sucgeestion in appellee's argument to that effect. 
In the ebsenoe of any showing of that kim, we oannot assume 
that the writing was effective under the lawe of Texas. 
(Juillard & Co. v May 130 Ill. 87; Shannon v Wolf, 173 Ill. 353; 
Forsyth v Barnes, 228 Ill. 336.) 


It therefore appears that there was no consideration 

















| ne reeeiom tl some tnevaon tot yaw a seeioene & 
ae todd int ite tpawha¥d ait of beta MOL OG 
beftet Cleste¥ .bilav cow +t bomwestg “aottrag wise? ty ns 


% Of 7 
ysteyomsmoo « al etecT .baal ode 288  apeadto nig: a 


seeadomy 2 batt ot bests ylevitteog LlesteW tedtedw 


wt eae 
“mk ontt edit te aedtody egia bas, emo batt ot yxt of vino” 


Beh): 


edt mt Dedtxoesh bnel sd? Renn Lfoatel aot _ . 


taWoq 4 ze 


~ 12 eo RAI 


Gs RIG a? tie a peexexn? peretna 


tieelaetinsticdadatieals i ik nial te. tom saw i eG OEE oe 
fueretms ga ban Liests! 21 evityreqont eam Petote vvoda ego 
temf£st v vectd) . Sh NOTRE MERGED de Ene. 
S88 qq <aettetayesod. a f 
seob sorte mi tasbcetel edT (892 .LfT 088 gsr ype vy - 
tedt-eugre ot etqmetts vino foe ybth tt tat “atato,oxod 3 
)s/agbleroad: sommoe et: th tadt. gatyse yd esse od q 20.8F | 


ereviten bas, ekem.oe astto ess ebeph bo  , ota pm Bir _ i 
bos ,eoners tiff yas ebem ?t stadt Wead Wires, Fotgten ft gt r : ae: 
 & dove ted? gatraeestger at busti om to Xtitug, al oe ye! oy 


eettearg edt saldt..tom ob. of «8 ldtt edt pevace bis corto fib mS > 


god oot ased aad mal ont .etate etdd a2 mommoo se. Layau oy 
fous to toette edt to tastomgt era preywal Pt ot Pst fon e 
ay: ¥ 

~eim{ tedto ni tadt eurt ed yan ¢1 + 2ORaYOVROO eonayevaoo Letqme qmet te ia 


& 
RAs Aa 


a0 - to fee vs lc 
tetitaoo ei siscT .balisyeiq tnatxe enoa 2 of aad 03 enctteth ens 


ect of -e St ailonved av ydeO at eston ytt a ck 

* sta  eblonyed av yded mt eetoa ¥ Rory aehy ae 

td? ot -t20%% T v . 
8 nt t1o%.e om af etecT .eonsyovneo s ¢ doue to toatiea 


to eteta oft ob bestonocet ed t4atm tt ¢t-wores ot brooer 
3 at Aaa he av Lesteaee 

efoette ted? ct tne: ' Leqz bas 
ra) edt ct taemugte é*oeelleqcs at Sottmepgye of bas seam 


emyers foncao ev ,. mid ted to gatwode vas to. /Segees pet me 


o@ex0T eo owel sat t8ebsmy evitosiie. eaw Se 
(OSH £1 ONL BLOM y connd® gVS -L£LT OBL yal v ood & , pratt itiwt) 
(.08 .ff[I 886 ,eented v dtyexoT 


MAREE tenor om ean stoit tadt ateeqqe etotetedt #1 ea? ee 


Upeter ty, 
i 





supporting the promise to pay in the note; therefore, without 
considering other reasons sucgested by counsel, we conclude 
the court erred in not granting the motion to open the judg- 
ment and permit the defendant to plead. On the trial the 
material facts oan be determined. If Wetzell had title and 
under the lawa of Texas the writing was effective to convey 
it, that can be shown. 

It appears from an examination of the reoord that 
the judgment had been assigned by Wetzell to the First National 
Bank of Sterling. It seems to be assumed by counsel on both 
sides that this in no way affeets the question here. We 
presume it does not. A judgment is not assignable. Only an 
equitable title can be transferred. The assignee is not a 
party to this proceeding. If there are equities to be adjusted 
they may be enforced in some other proceeding. (Schmidt v Shafer 
198 Ill. 108; Hossack v Underwood, 55 Ill. 133.) 

The court erred in not granting the motion and in not 
opening up the judgment and allowing the defense. The 
judgment of the court below is therefore reversed and the 
cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, ss F 
; I, Curistopuper C. DUFFY, Clerk of the Appellate Court, in 


SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Ix Testimony Wuerror, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE on i COURT, 


Begun and held at Ottawa, on tuesday, [Ane first, day of October, 
‘in the year of our Lord one oe nine hundred and eightr- 
een, within and for the Second Digtrict of the State of 


i j 


Present--The Hon. DORRANCE DIBELL, frosiding Justice. 
Hon. DUANE J.YCARNES, , Justice. 
\ Hon. JOHN M. NIEHAUS, Pee 
‘CHRISTOPHER C. oe 


ES M. DAVIS, sheritty 
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BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 








‘ 






» aia .O9fteal gabbtipor? 
ei 89h dau! 
ey or me 


sol tag 


/ligate sonsaitoa ig 
paman, “ sma -a08 





ae } Pte £0 


ie Be aor ; ¥ ry . y eee al 

va bi 

et f 

My x yr FR. oe a ‘ee A P. Like 

a0 istiweoh .ebvewted 
at bolit asw txyo0. odd do motargo’ edd 
aetiati bos ebrow edt ni .senad bise Yo ebditto aa 

itiw-ot 
a . 

) ‘Oy, 

eX om 

UA, co hoe 

Wee Yes: pA oo RSS 


Gen. No. 6596. agenda No. 9. 
Joe Koritkowski, a minor, b 
Marion Koritkotski, his next ae e ee 696 
€ 9 
Appellee, 
~vs- Appeal from Rock Island. 


Chicago, liilwaukee & St Paul 
Railway hoon og a corporation; 
and Davenport,Rock Island and 
Northwestern Railway Company, 

a corporation, « 
Appe Lllants. 


Caynes, J» 

Joe Koritkowski, the appellee, a boy then five days less 
than seven years old, lost his arm June 12, 1913, in the city of 
Moline at or near 16th street by coming in contact witha long, 
moving freight train passing west through that city. He, by his 
next friend, brought this action on the case against the two ap- 
péllant railway companies. The controverted charges of negli- 
gence causing the injyry are,(1) that the defendants carelessly 
and improperly managed the train; (2), that they were running the 
train within the city limits in excess of six miles an hour contrary 
to the provisions of a city ordinance; (3) that they were driving 
the locomotive up to and across 16th street in said city without 
ringing the bell, as required by the city ordinance; and (4) ,that 
in approaching and crossing l6th street they allowed hudge volumes 
of dense vapor and steam to escape from the locomotive. There is 
no charge or claim of wilful and wanton negligence. Nome of the 
train crew knew of the accident until they were far distant from 
. the city. Each defendant plead the general issue. There was a 
general verdict for the plaintiff of $2500. ona jury trial in 1918, 
accompanied by a special finding in answer to an interrogatory sub- 
mitted by the defendants that the plaintiff was not climbing or 
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attempting to climb on the moving train at the time of his injury. 
The court had, at the close of the evidence, refused to direct a 
verdict for the defeniants. heir motion for a new trial was over~ 
ruled, and judgment entered on the verdict, from which this sppea} 
is prosecuted. We learn from reading the evidence that there had 
been a former trial, but the result is not disclosed in the record. 
We are asked to reverse the judguent solely on the ground that t he 
verdict is manifestly against the weight of the evidence. fhe 
only error of law suggested is the refusal of the wurt to direct 
the verdict. lo complaint is made of rulings on the evidence or 
instructions to the jury; and no question that both defendants are 
liable, if either is, or that the verdict is exonesi ve if the plain- 


tiff , under the evidence, was entitled to recover. 


The controvesy is entirely confined to the question whether 
the one or the other of the entirely contradictory statements of 
facts appearing in the evidence is entitled to credence. It ap- 
pears without dispute that the railroad extends easterly and we ster- 
ly, and is crossed at right angles by 16th street, and again one 
plock west by 15th street; that the boy was injured by a long 
freight train passing west over those two streets; that hewas 
picked up at or near 15#h street after having been dragged some 
distance; that his arm was lacerated so as to require amputation, 
and he was otherwise wruised and injured. After this point the 
testimony of the respective perties is in direct conflict. The 
plaintiff testified that he was on 16th street north of the rail- 
road right of way looking at the river,and walking backwards; that 
he heard no train approaching,but was enveloped in steam; that 


something on the engine or car caught in his clothing. He called 
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am adult witness, who testified that he was at the time walking on 
the right of way east of l6th street; tht he did not hear but 

did see a train approaching from the east going about twenty miles 
an hour; that he saw the boy on l6th street looking north to 

the river, and backing across the railroad tracks; that there was 

a big wind and steam and smoke, and comething ona car, he thinks 
the front wheel, caught the boy, but he lost sight of him in the 
steam; saw him just before the engine reached him, and he did not 
see him again because of the steam and smoke until he was being 
dragged along the side of the track. It looked like hisclothing was 
caught; that he was finally throm out from the side of the car in 
15th street; and another adult witness who said he was at the time 
walking on 16th street towards the river about one hundred feet 
from the engine when it passed the boy; that the boy was looking at 
the river and walking towards the track; that when the engine 
passed the steam,or front part of the engine mocked the boy dow; 
that he was caught by the second or third car or something like that 
and dragged a little way, when some men came and picked him up; 
that he was caught by his am or his clothes on his am; that he saw 
the train coming when it was about one hundred yards from l6th 
street; the whistle was not blown and the bell did not ring, and 

the train was going about sixteen or seventeen miles am, when it 
reached sixteenth street. Uounsel do not deny that this evidence, 
if believed, makes a case for the plaintiff. It is therefore evi- 
dent that the court did not err in re fusing to direct a verdict 

for the defendants. tut the defendants offered evidence that the 
train was approaching 16th street running less than six miles an 
hour with the engine bell ringing (it is not claiued that it rang 
automatically) and other evidence that the boy was not on l6th street 
ml 
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bat om the right of way between 16th and 15th street, where he at- 
tempted to jump on the moving train and im that way received his 
injury. ‘They cite pertinent authority in support of their 
contention that under those assumed facts there was no liability. 
They argue thet t he plaintiff's evidence should not be believed 
because of the immture years of the boy; because his two witnesses 
are his same nationality, and there are some seeming inconsistencies 
in their statements, but mainly because a greater number of wit- 
nesses testified in support of the defendants’ theory of the facts 
than of the plaintiff's. There is mech force in their contention, 
and were we required or permitted to determine from s reading of 

_ the record what the conclusion of fact should be, we might incline 
to the defendants's view of the weight of the testimony. kut the 
court in Simmons v.Commonwealth Edison Co., 203 I1l. App. 367, well 
said that it is not the province of an appellate ourt to weigh 

the testimony except insofer as it is necessary in determining 


whether the verdict is contrary to the mnifest weig it of the evidence. 


The testimony preserved in. the bill of exceptions covers 
490 pages of the record. 1t would unduly extend this opinion to enter 
into a careful analysis and discussion of what is there shown. A 
controlling question is whether the boy was a trespasser at the 
time of the injury. The jury in answer to the special interrogatory 
found that he was not attempting to climb or jump on the train, and 
the court at the instance of the defendants instructed them that if 
the plaintiff was on the defeniants’ right of way off from the street 
when he received the injury, he could not recover. ‘They believed 
he was on the street. and while it is true that there was positive 
contradictory evidence that at first thought might seem to outweigh 
the plaintiff's evidence on that question, muuch can be said even 
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from the reading of the record in support of t!e jury's finding. 

The boy, notwithstanding his immture years, very wekk Imew whether 
he was crossing the street or playing on the right of way between 

the two streets at the time of the accident. tHe was taken to the 
hospital at the time of the injury, and if he ever made any other 

or different statements in the five years intervening betweem the 
injury and this trial it was not shown. If he was not on the street 
when injured there is no escape fran the conclusion that he and his 
two witnesses above mentioned deliberately committed perjury. It 
is peculiarly a case for the application of tlh oft repeated 
statement in opinions of courts that great weight should be given 
the fact that the jury and the trial court saw the witnesses and 
heard them testify. There is almost as much reason for saying that 
the defemniants's witnesses were guilty of deliberate perjury if the 
boy was on the street when he was caught by the train, though some 
room for suggestion that they might hve been mistaken or might have 
forgotten. The situation called for an accurate judgment of the 
credibility of witnesses, and was one where a man that did not see and 
hear them would hesitate to put his opinion egainst that of another 
man that hd tmt opportunity. 


As to the speed of the train and whether the bell was ringing 
those questions are so often in dispute in trials of this kind 
that it would be a surprise to find an agreement in the evidence. 
In tis case there was a preponderance in number of the witnesses 
testifying on those questions for the defendants. If the jury had 
found against the plaintiff on either or both, their conclusion should 


have been accepted by the court; but there was no such preponderance 
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for the defendants as to require the trial wurt to grant a new 
trial, or this court to reverse the judgment on that ground. 


Under our view of the respective duties of the jury, the trial 
court and this court in passing on controverted facts expressed in 
Schneeweisz v.lllinois Central R.Co., 196 I11l. App. 248, to which we 
adhere, the trial court did not err in refusing the defendants! 


motion for a new trial. 


The court gave for the defendants fifteen instructions 
drawn with much ingemity and calculated to impress the jury with 
a full sense of their duty to the defendants. lIvery controverted 
fact was clearly and fairly submitted. The jury are presumed from 
their varied acquaintance with men to be capable of intelligently 
passing on the credibility of witnesses. he trial court is not 
allowed to reject their conclusion merely because in his judgment 
it is not correct. We are not required or permitted to substitute 
our conclusions,reached by reading the record,for theirs, unless 
we are able to say not only that the verdict seems to us wrong, 
but also that it is mmifestly against the weight of the evidence. 
We think on this record, entirely free from errors of law, we 
should ccept the finding of the jury ender sed by the trial gudge. 
The judgment is affirmed. 


A ffirmed . 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. ; 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, Curistopner C. Dourry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuerror, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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Begun and held at Ottawa, on Tuesday, the First day of October, 


in the year of our Lord one thousand nfne hundred and eight- 


een, within and for the Second Distrigt of the State of 


t f 
Illinois: } 


Present--The Hon. DORRANCE DIBELL, Presfiding Justice. 


‘Hon. DUANE fT et Justice. 
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Hon. JOHN M. NIEHAUS, Jugtice. 
CHRISTOPHER C. DUFFY, Clerk. 


1 
E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 


the Clerk”s office of said Court, in the words and figures 


following, to-wit: 
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Gen. Neo. 8609 


Giles S$. Fermer, Trustee, &c. 2 ie 
et al. appellees. . 21 3 [.A. 69 0 
vs ~ Appeal from Lake. 

Mary E. Fowler and Frank T. 


Fowler. s appellants. 


Carnes, Je 

Thia case is between the same parties as Gen. No. 6608 
and involves the game questions. The records are the same 
except that the loan was in this case $3700 instead of $3500 
the land conveyed not the same, and the solicitor's fee allowed 
was $400 instead of $350. In all matters touching the questions 
presented ‘or review, except thie difference of amount in 
solicitor's fees, the records are literally the same. They 
were made up on different days, but for the most part are 
identical copies. The briefs and abatracts are, for the most 
part, literally the same. | 

For the reasons stated in the former case the decree is 
affirmed. 

Affirmed. 


Dibell, P. J. I dissent ‘or the reasons stated by me in Gen. 
No. 6608. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. { Ss. I, CurisropHer C. DvuFFY, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereror, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 








day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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BE IT REMEMBERED, that afterwards, to-wit: on 
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February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 
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Gen. No. 6615. 


Roy E. Keye, a minor by his next 21 2 Tun, 69 6 


friend Edward Keye, appellee 

vs Appeal from Peoria. 
James D. Roszell, doing business 
under the name of Roszell Ice 


Cream Company. appellant. 


Varnes, J. 

Roy E. Keye, a boy about ten years old, was with two 
other boys playing on or near a public street in the city of 
Peoria, A larce, heavily loaded power £xusk driven truck be- 
longing to Jamee D. Roszell, the appellant, operated by one 
of his employees, stopped in the street to deliver ice cream 
and take on empty containers. While so stopping, and while the 
driver and hia helper were away from the truck, the three boys 
climbed on, Roy at the side, the two other boys at the rear. 
After the truck started Roy in getting off attempted to reach 
the iron step with hie bare foot, missed it, cot his foot into 
@ moving driving chain, and was injured. He, by his father 
&8 his next friend, brought this action, charging wilful and 
wanton conduct of the driver as the ceuse of the injury, and 
had & judgment on a verdict for {3000., from whioh the defendant 
appeals. The oase was tried on what is termed the fifth 
amended deolaration which charges only wilful and wanton 
conduct. We do not understand appellee to claim that appellant 
owed Roy any duty not to wilfully injure him. It is there- 
fore unnecessary to discuss Illinois cases cited by appellant 
holding that under similar circumstances the owner of the 
vehicle was not liable for the mere neglicent conduct of his 
Griver. There ig no doubt that Roy was a trespasser on appele- 


lant's property/ 
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Roy testified to the injury as above stated; also that 
he thought the driver saw him on the truck before it started 
and said nothing to him until he had started and was running 
at a speed of fifteen to twenty milea anhour when he suidenly 
told him to get off, waving his arms and frightening him so 
that in his attempt he missed the step. One of the other boys 
testified that he could not from the rear of the truck see 
the driver, but heard him say "get off the truck" when they 
were running fifteen to twenty miles an hour. The driver 
testified that he did not see the boys at all and did not 
know they were on the truck or that anything had happened 
until some cry of a bystander warned him that someone was hurt. 
that he then stopped, went bavk and inquired of the boy about 
the injury, and was told that he was trying to get on while 
the truck was in motion, and missed the step, and got his 
foot in the chain. These were ail the witnesses called as to 
the manner of the accident. The helper was a transient that 
only worked for appellant that day, and his whereabouts were 
Scomn at the time of the trial. The other of the three boys 
was not available as a witness. 

Appellants main contention is that the evidence ices 
not warrant a verdict for the plaintiff; and in answering 
that question we disregard the evidence of the driver as to 
where Roy got on the truok and assume that he got @fZ% on and 
off as he says he did. We are inclined to the opinion that 
the jury might be warranted in finding wilful and wanton conduct 
of the driver if the truck was at the time running at a speed 
of fifteen to twenty miles an hour, as testified to by the 
two boys, although the injury was one that might heve happ- 
ened at whatever speed the truck was running if the boy 


in attempting to alight missed the step and got his bare foot 


at 
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in the moving chain. The driver testified that the road was 
muddy and that he was running onlow, and at no time after 


he left the store over three or four miles an hour; that the 


accident happened within one block of the place where the boys 


say they climbed on; that he was about to turn a corner, and 
in the condition of the road and of his machine hs could 

not run much faster than that. The evidence leaves no doubt 
thet the streetwas unpaved, rough ani slippery from the ef- 
fect of rain; though there is some conflict whcther it was 
raining at the time. It is also proven and entirely uncone 
tradicted that there was a governor or controller on the 
engine that limited the extrems speed to twelve miles an hour. 
We conolude, therefore, that-.the testimony of the two boys 
&s to the rate of speed is entirely unworthy of credit; that 
there is no evidence in the record from whioh it can be 
Teasonably concluded that the truck was running at a speed 
that would make it apparently dangerous for the boys to alight 
while it was moving. An entirely different question would 
arise if Roy had been a passenger or helper, or under cir- 
cumstances and conditions that charged appellant with a duty 
to safely carry him. But we think under the facts, as they 
exist, even assuming that the driver ordered the boy to get 
off the oar while it was in motion, there is no reasonable 
ground for saying that he wag guilty of wilfully and wantonly 
injuring him. There is no question of attractive nuisanee 
involved. We therefore conolude that the evidence entirely 
faile to fix a liability upon appellant. And assuming that 
another trial would not result in materially changing the 
evidence of faots as here assumed, the judgment is reversed 
without remanding the cause. 

Finding of Facts. We find that the defendant was not guilty 


of any negligence charged in the declaration. Reversed. 
Niehana 17. t00k no vart. 
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STATE OF ILLINOIS, t ss 
SECOND DISTRICT. : 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CurisropHer C. DUFFY, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this——W— 


day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 





a "Te S. 
ps ¢ 
# 
Dose 
. 
¥ Ls F 
a” fy 4 - 
: : : 
> 4 BAG oat Pe ot 
7 
¥ 
' 
ac f 
a ) : f Q ARIES 
cf “) lo.onslD reat] Hari rversn) <] es = Bhs 
: ‘Tor 4s 


Lela 


fi Pie) ody! 


ond xii 1g 


——— ate 


eto baa 1m So thd, * ¥ 


- = 


‘ F 
ee a POP OMtoritel oot bewenirs 


a a — a ‘ 
Srp shalige oh Vo dei is ; 
5 vt -” “ “* j 





no” pEndnoR of 


ata old ta toi te 


' | 
\ ul Sela a ho Of % Tow Wt mw Bt Y ORT \ 
4 BOlORSTOl! ax Jeti) TU 
° 
se “90 “Lorn fies W RS 
hy aie { nxig , I to a 
: 
eiliJ t Ft pe TOD lili 


* 
- i. 


" 


bes pad ae ae - 


a is ; ae 


ae. t 
/ / F 
4 ; } f } we 
fro, fr “pom ff 

f ai 

2131.A. 696 
AT A TERM OF THE APPELLATE COURT, 

a 
Begun and held at Ottawa, on Tueode the £irst day of October, 


in the year of our Lord one tht ‘ai nine hundred and eight- 
Distriet, of the State of 


een, within and for the Second 
e 
Illinois: ¢ 
& 

z 


» Presiding Justice. 









Present--The Hon. eae oe 
Hon. DUANE J.V CARNES, Justice. 
‘Hon. JOHN M. NIEHAUS, Justice. 


CHRISTOPHER C. DUBFY, Clerk. 


E.\\M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6633. 


Sears ,Roebuck & Company, y) 1 3 I Pes 6G 9 6 


appellee 


/ 
> 
-~ 
t/ 


ve Appeal from Co. Ct. Kankakes. 
O. B. Englisch, appellant. | 





Sears Roebuck & Company, the appellee, sued 0. B, 
Engliskh, the appellant, nefare a justice of the peace on an 
account for m-rehaniise sold and delivered, and had a 

judgment there, from which the defendant appealed to the county 
court, where, on a trial by the court without a jury, there 

was a judgment for the plaintiff for $164.84 from which the 
dJefeniant proseoutes this appeal. 

Appellant in his statement of the case here says there 
ig no evidence of any goods sold or furnished by the appellee 
to him; out on the contrary it is clear and conclusive that 
the goods in question were sold and delivered to the Unifile 
Manufaoturing Company, a corporation, of which he is president, 
and therefore that there is an ontire absence of evidence to 
support the judgment. 

The bill of exceptions shows no exoeption to the judgment 
and appellees only answer to appellants contention is that in 
a trial before the court without a jury, if no exception to 
the judgment is taken, the sufficiency of the evidenoe is not 
before the appellate court for review. Such was the rule be- 
fore the amendment of section 81 of the Practice Act, designed 
to avoid the necessity of formal exceptions to rulings of the 
court. (Miller v Anderson, 369 Ill. 608, 602.) In oity 
ot Lewistown v Harrison, 282 Ill. 461, 466, the court summarized 
the holding in Miller v Anderson, supre, as follows- "that the 
incorporating of formal exceptions into the reoord in order 
to preserve the ruling of the trial court for review is un 


necessary, and that this applies to the requirements for 
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@n exception as to the entry of the judgment." 
The facts disclosed by the record evidence fully 
warrant appellant's atatement of the cagé6é, leaving no ground 
* for controversy on that: and, as we have before said, it is 
not controverted. We are of the Opinion that the only point 
madeby appellee that there was no exception to the judgment 
is fully enawered by the authorities above noted; therefore 
the judgment should be reversed and the cause remanded. 
Finding of fact: 
We find thet appellant, 0. B. Fnglisch, was 
not indebted to appellee, Sears Roebuck & 
Company, in any amount. 


Roversed. 
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STATE OF ILLINOIS, ss : 
: I, CurisropHer C. DvurFry, Clerk of the Appellate Court, In 


SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In TEsTIMONY Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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Present--The Hon. DORRANCE DIBELL, 
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BE IT REMEMBERED, that atherwards , to-wit: on 


February 8, 1919, the ‘opinigh of the Court was filed in 


the Clerk’s office of sad Court, in the words and figures 


following, to-wit: 
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Gen. No. 6626. Agenda No.4l. October Term,1918. 


Re He Hatheway, mm 37.4. 690 


Appellee, 
~VS- Appeal from County Court, 
Peoria County. 
Peoria Railway Compawy, 
Appellant. 

Qarnes, Je : 

About four or five o'clock in the afternoon of December 
7, 1916, appellee, R. H. Hatheway, backed a Ford an tomobile 
from the place where it had been standing at the sideof a public 
street in Peoria towards the center of the street about thir ty 
feet distant and on to the street car track there of the appellant 
railway company, where it was hit by an approaching street car 
and damaged. He brought this action in the county wurt of Peoria 
county and charged in different counts of his declaration careless 
and negligent management of the street car as the cause of the 
injury, in one count alleging that it occurred while he was riding 
Finding along the street, and in another that it was while his 
- authomobile was stalled wpon the track and he was unable to start 
it, alleging in each count due care on his part. He had a judgment 
on a verdict for $200.,from which the defendant appeals. 


There is no question but at the street side where the 
automobile was standing and from there back to appellant's track 
there was a clear view in the direction from which the street car 
was approaching for two city blocks, and it could have been geen 
by appellee had he looked. He did not look after he eranked his 
car to back out, although he was some considerble time in getting 
on to the track because he stopped to exchange a word with a 
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bystander. It was a one line track and cars habitually ran 
only in the direction from which this cag was approaching. 
Appellee kmew and had long kmowm that fact. The automobile was 
struck as he was about to turn from his straight backward course, 
and when it was, according to histestimony, just barely on the 
track. Three of the defendant's witnesses testified without 
contradiction that the street enitfabae he turned only twenty 

or thirty feet away. The street car had made a right angled turn 
on to the street two blocks before the point in question. The 
testimony is in conflict as to how fast it was approaching, but it 
could hardly have been running at a very high speed under those 
conditions. Appellee testified that his car was spitting as he 
furned on reaching the track, but he does not say and there is no 
evidence that it was disabled so that he could not keep it out of 
damger if he had seen the approaching car. The automobile had been 
run about fifteen thousand miles, and the estimtesof various 
witnesses as to the damage were from $29,00 to $239.50. Ap- 
péllant's counsel suggest that $200. is more than a second nd 
Ford automobile of that description was at that time worth, and 
that there is no claim that it wis made worthless by the injury; 
therefore the verdict is excessive. While there is much common 
kmowledge of the value cf second hand atomobiles of that make, 
still it has not reached the point where we can take judicial 
notice of those facts. The qmestion is also raised whether the 
car belonged to plaintiff or to his father. But if appellee was 
not himself in the exercise of ordinary care at the time of the 
injury no other point need be considered. Appellee 's counsel 
Cite many cases where courts ve held that the questions of 
négligence of the defendant and due care of the p laintiff are 
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for the jury and therefore mst not be decided by the trial 
court as mtter of law except under certain specified conditions 
of the proof. It is assigned for error in this case that the 
court erred in overruling the motion of the defendant at the close 
of the evidence to direct a verdict in its favor. Those au- 
thorities are in point on that assignment. But it is also assigned 
that the court erred in overruling the defendant's motion for a 
new trial because the verdict of the jury is contrary to the evidence. 
In consideration whether the verdict is clearly and samifestly 
against the weight of the evidence we will assume that the qnestion 
of the plaintiff's care was properly submitted to the jury. We do 
not see how they could reasonably conclude that he was in the 
exercise of the required degree of care. While a failure to look 
and listen is not as matter of law negligence under the holdings 
in our state; yet, it my be as matter of fact such negligence 
under given circumstances that no recovery should be permitted. 
There is no doubt on this record that had the plaintiff given 
any at#ention whatever to the fact that the street car might be 
approading he could and he would have avoided the accident. 
The street car operators sould have avoided the accident by 
assuming that appellee, in plain sight of the approaching car, — 
would back on to the track entirely oblivious of his danger; 
and we my assim, without holding, that it was within the province ; 
of the jury to find them negligent; but the jury in determining 
the question of negligence were required to use the standard of 
the ordinarily prudent man acting under the same or similar cir- 
cumstances, and to say that they could so measure the street car 
operators and find them below the standard, and then apply the 
same rule to the plaintiff am find that he measured up to the 
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“requirenents seems to us little less than absurd. It is true that 
each warty had equal rights in the street, but each was equally 
bound to respect the rights of the other. Similar cases mve 

been before thr appellate courts, and the doctrine is so familiar 
that it need not be here enlarged upon. See Lee v.Chicago City Ry. 
Coe, 127 111. App.510; Hawk v.Peoria Railway Company, 154 I1l.App. 
473; and the late case of Dillon v.Peoria Ry.Co.,- not rep rted- 
decided by this court, opinion filed August 7, 1917. We conclude 
that in any view of the testimony appellee was not in the exercise 
of due care for his own safety, am that his negligence contributed 
to the injury; therefore he cannot recover. The judguwent will be 
reversed and the cause not remanded. 


Reversed. 

Finding of Facts: We find that appellee was not at the time in 
question in the exercise of due care for his own 
safety; that he was then negligent, md his 
negligence was a contributing cause of the 


injury complained of. 
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STATE OF ILLINOIS, ss : 
: I, CuristopHeR ©. Durry, Clerk of the Appellate Court, in 


SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HIEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Ix Testimony WuHeEreEorF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, ‘the first, day,of October’, 
in the year of our Lord one thousam 


eén, within and for the Second DisA 
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February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6827. Agenda No.42. | October Term,1918. 


Tigeph F.Doubet, 21 31.A. 69% 


Appe Llee 
-Vs- i : Appeal from Peoria. 


Peoria Railway Company, 
Appellant . 


Carnes, Jo ” 


In May 1915, appellee, Joseph F.Doubet, a farmer, thirty- 
nine years old, living near Peoria, Illinois, came from his farm 
to that city with a team of young horses hitched to a wagon upon 
which was a hayrack loaded with baled straw, and while he was 
in the day time driving along a sparsely settled paved street 
he met an electric car of the appellant railway company in charge 
of a conductor and motorman, with no passengers aboard. The 
horses were fightened by the approaching car and got beyond the 
driver's control, running the wheel of the wagon on to the curb 
of the street, throwing him out and geverely injuring hin. 
Apellee's claim is that as tle car approached the motorman at 
quite a distance saw or might have seen tht the team was frighten- 
ed; that he needlessly and continuously sounced the gong and 
disregarded his sign to stop the car; that it was running about 
twenty miles an hour, and that this improper action of the motor- 
man caused the team to get beyond his con'irol. The declaration 

in different counts so averred. The defendant plead the general issue 
7 and its theory of the case is that the car waa approaching slowly, 
the gong was not sounded, end neither the motorman nor conductor 
observed that the horses were frightened. ‘There was a verdict for 
the plaintiff for $5000., upon which judgment was entered, and the 
defendant appeals. 
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It is urged that there is no sufficient evidence of the 
defendant's negligence. This depends upon the testimony of only 
four witnesses. Appellee's son was with him on the load of straw. 
The fatherand son each testified that appellee stopped his team 
when he saw the car ep vroaching; that the horses manifested fright 
by weaving from side to side; tht appellee raised his hand to 
gignal the car to stop; that no attention was paid a him by 
the motorman and conductor; and that the gong was continuously 
and loudly sounded. for several rods before reaching the team. 

The motorman and conductor each testified that they were approaching 
Slowly; that there was no occasion to sound the gong, and it was 
not sounded; and that they were given no signal to stop. ‘There 
was no obstruction of vision. The motorman saw, or wuld have 
geen the team. If it happened as appellee and his son testified 
the defendant is chargeable with gross negligence. 1t need not 
be considered whether it should have stopped its car, because 
to needlessly sound the gong in the manner claimed could lve no 
other effect than to frighten the horses. It is rather a question 
of fact than of law. But appellee cites Galesburg Electric Motor & 
Power Co.,veiianville, 61 111. App. 490; and Wachtel v.Mast St.Louis 
& St.LeElectric Ry.Co., 77 Ill.App.465, as instances where appelbh te 
courts have lad similar conditions under consideration and re ched 
Similar conclusions as to the duty of the motorman. Authorities 
are collected in a note in 21 L.R.A.-N.S.- 285. It has sometimes 
occumed that the act of the motorman was so clearly negligence 
or not that courts have properly assumed the one thing or the 
other in instructions to the jury. In the present case if the 
‘motorman sounded the gong as claimed by appellee and nothing in the 
operation of his car required it, as he himself admits, he was 
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unquestionably guilty of a malicious acts There was a direct 
conflict of testinony with little ground for saying that the 
witnesses on either side were honestly mistaken. If th 
plaintiff's witnesses were believed, the defendant was guilty. 
If the defendant's witnesses were believed, nothing inprope 
oceurred. There is seldom presented a better example of a 
controverted question depending upon the credibality of witness- 


es where the verdict of the jury either way should be accepted. 


appellant suggests that it was negligence to drive 
these young horses on that street. It appears that apye llee 
could have reached his destination by another street. but 
whether that was practicable is not shom. One of the horses 
had been worked about two years, and the other about one ycar. 
One of them had only been driven into the town twice before, but 
they were a work team that had been used generally about the 
farm work. ‘The older one lad been on the city streets three 
or four times, and there was no more reason to presume they would 
become unmanageable than would exist with usual teams of young 
horses. ‘he street was laid out for travel by vehicles as well 
as street cars. There was ample room between the ca track and 
the curb for the wagon to pass, and whether the ordimrily 
prudent farmer would take the same course under the same or 
similar circumstances was a question for the jury. ‘he court 
instructed them if the plaintiff prior to the accident kmew that 
his team was likely to scare at street cars,then he assumed the 
risk of the consequences that might reasomably result from driving 
it where he would likely meet street cars. ie see no reason for 
rejecting their conclusion that appellee was im the exercise of 
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It is urged that the verdict is excessive. Appellee was 
physically well and capabke, operating a farm of about 140 acrés. 
| He was throm under his wagon and severely bruised and injured on 
his head and various parts of his body, suffering mech pain for 
many days, an there was a permanent injury to his arm, so that 
it could not be used in many kinds of farm labor. JHe still suf- 
fers pain in his am and shoulder. It belongs to a class of 
injuries in which the jury find compensation without definite 
evidence of the amount of money loss. It is undisputed tht ap- 
pellee's usefulness is permanently much impdrjed. We think the 


injuries, temporary and permanent, together warranted the verdict. 


It is urged that the court erred in instructions to the 
jury as to the duties of the motorman, and 2.5t.Le& St.L Electric 
Ry.Co., vellachtel, 63 lll.app.18l1, is cited. It is a case where the 
court undertook to define those duties and erred, and the apellate 
court concluded that there was no duty to stop the wr or stop 
sounding the gong merely from the fact that the horses appeared 
frightened; that ordinarily in such cases the driver is able to 
control his horses, and the motetman may so assume. Counsel] 
also cite Joliet R.R.Co.,v.Lich,96 I11l.App.240, where it is 
indicated that the motorman is not begligent unless he sees 
or might see not only that the team was frightened, put that it 
was likely to become unmanageble; and Kankakee Electric Ry.Co., 
veLade, 56 Ill.App.454, holding thet the duty of motormen is to 
‘use reasonable care to avoid damages after discovering there is 
danger. As we have before said, questions presented in such 
cases are usually of fact and not of law. Horses become frightened 
at street cars under a variety of wnditions, and surroundings. 
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No minute, helpful rule of law can be amnounced as to when a 
motorman should or should not stop his ear, and when he should 

or should not sound his gong. Attempts to go much into detail 
and announce rules of that kind encroach upon the provime of 

the jury, The general rule of law is that each party must 
measure up to the standard of ordinarily prudent men under the 
same or similar*cireumstances. It follows safely from that 
that the man in charge of the car is not guilty of negligence if 
there is no perceptible danger. But it is vor the jury to de- 
termine under all the facts md circumstances of each case whether 
the defendant's wervants were acting reasonably and prudently 
measured by acts of reasonable, prudent men under the same or 
Similar conditions. We see no error prejudicial to &ppellant 

in giving or refusing instructions on the questionsof de- 
fendant's duty. Appellee 's 2s instruction was general,telling the 
jury that the defendmt was liable if it performed the acts com- 
plained of(reciting them) when its servants "kmew or might have 
known by the exercise of reasomwable care and caution tht the 
plaintiff's team was likely to become frightened and unmanageable 
thereby, and the plaintiff's team did thereby become frightened and 
unm nageable , and got beyond the plaintiff's control as a direct 
result thereof." They were in other instructions told tht the 
mere fact that the team ran away and the plaintiff was injured 
thereby is not any evidence of negligence or carelessness on the 
part of the defendant; tmt if the plautiff was careless or 
negligent prior to or at the time of the injury, and such care- 
lessness he!ped to bring about the injury, he could not recover; 
that if the injury was the result of a mere accident he could not 
recover; that unless they believed from the evidence the motorman 
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saw, or bythe exercise of reasonable care could have seen 

that the horses ad become unmanageable, and the plaintiff was 
in danger of injury before said street car reached the point where 
it could bave been stopped before it reached the team, then they 
‘should find the defendant not guilty; that even if the motorman 
saw the plaintiff give a signal to stop it did not become his 
duty to do so or slacken speed or refrain from ringing the gong 
unless he saw or by the exercise of reasonable care could have 
seen that plaintiff's horses would thereby become unmanageable, 
or that plaintiff was thereby put in a position of dangerand in- 
jery. We think the instructions on that question, taken as a 


whole, were quite as favorable as defend nt could reasonably ask. 


Plaintiff's instruction on the measure of damages told 
the jury they might consider, auong other things, plaintiffts 
"loss of time and any expenses he may mve reasonbaly incurred 
or money laid out am expended for medical services,medicines or 
otherwise, in and about being healed of such injuries,of which he 
complains in his declaration, or some one count thereof, if any 
are shown by the evidence to be the necessary result thereof." 
Theywere also instructed that in estimating the anount of damages 
"resulting from any permanent injuries which may have been pwven 
it is not necessary that ny witness should have expressed an 
opinion as to the anount of such damages, but the jury may them- 
selves make such estimte from the facts and circumstances in proof 
and by considering them in connection with their om lmowledge, 
observation ani experience in the business affairs of life." 

It is argued that these instructions left the jury to estimte 
- damages from loss of time, which was capable of certain proof 
-6- 
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and for medical attendance, while there was no proof that anything 
had been expended by appellee on that acount. We do not think the 
jury would so understand the instructions. fhe court modified 
the former by inserting the words-"if any are shown by the evi- 
dence", and the latter by confining the damages that they might 
assess without specific evidence of the amount, to “permanent 
injuries." It is true damages assessed on loss of future carn- 
ings should be based on evidence and not on the jury's kmowledge, 
observation and experiencein the ordinary affairs of life in 
casés where the plaintiff is earning a definite sum of money, as 
for instance, a salary that he is deprived of for a definite time. 
There was no proof of value of time lost, or of money expenied for 
medical attendance. here was evidence of entire loss of time 
for a period, ami of medical attendance, but no attempt on the 
trial to show the value of those items. Appellee therefore was 
not entitled to an instruction that the jury might consicer them, 
and had it been given, as offered, it might have been serious 
error. But the court modified it by limiting the right to 
whatever was shown by the evidence, and while the instruction 
should not have incluced items on which there was no evidence, 
still, as the jury were told that they could not eonsider them 
in the absence of evidence, it could wrk little harm. ‘The 

other instruction as to what the jury might cstimate in connection 
with their own knowledge, observation and experience of the busi- 
ness affairs of life, was limited by the modification of the court 
to permanent injuries. This was more favorable to the defendant 
than it could have asked, because thejury might have understood 

it excluced pain and suffering from temporary injuries, and other 
elements that fall within the well recognized rule requiting no 
definite proof of money loss. The instructions literally 
construed did not permit the jury to include in their verdict 
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the value of lost time while appellec was totally disabled, 
or the value of medical services, end we do not think it 
‘reasonable to assume that they did so. Similar questions 
were before the court in North Chic.St.R.R.0o., v.Fitzgibbons, 
180 111.466; and Keokuk Bridge (o., v.Wetzel, 228 111.253. 
We think on the authority of those cases the instructions 
considered cither alone or together should not be held re- 
versible error. ~ Read together the defendant profited quite as 


much as the plaintiff from any error in their statements. 


Error is assigned on the argument to the jury of 
appellee's counsel. It is claimed that it was a deliberate 
attempt to arouse their prejudices and that it comes within 
the condemnation of this court exvressed in Kilers v.Peoria 
Railway °o., 200 I1l.App.487. The entire arguuent is 
presented in the bill of exceptioms, and the part objected - 
to is abstracted. The special points made in appellant's brief 
are that counsel said tmt there was not money ewugh in the 
coffers of the defendant compnay to pay him for the injury if 
it had happened to him. The court sustaine? an ob jection to 
that statement, and said it was nota measure of damages. 
Counsel then made some comuent on the testimony as to the rate 
they were running, am said if they would put more care on 
the street they would not have to run that fast to keep up with 
the schedule. The court sustained an objection to that atate- 
ment, and warned counsel not to go outside of the record. 
Counsel then argued that the conductor's statement of the 
rate of speed was only learned from what the motorman told 
him. There was some ground for that argument, and the court 


Overruled an objection to that statement. ie see no error 
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in the rujings of the court on these questions. Ani while 
the statements that the court sustained objections to were 
clearly improper, there was nothing in those statements, taken 
by themselves of in connection with the whole speech, likely 

to prejudice the jury. The remarks, coupled with the necessary 
rebuke of the court, were more likely to harm than help the 
plaintiff. 


Finding no reversible error in the record, the 
judgment is affimued. 
Affirmed. 


Wiehaus, J. took no part. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. ; 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 


I, CHRISTOPHER C. Durry, Clerk of the Appellate Court, in 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





in the year of our Lord one 





day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 





a 





« 
4 ‘4 
< 
-, 
<a 
oe 
ae 
\ 
vv 
‘ 
. 








a | 
F 
= 
-_ . 
2 5 ‘ ‘ 
- ¥ +z. 
t ie 
At. 5 dd 


oF sive’) sintleqdA arti 
Od oats 


Mee" Oh e 


Mi gaw0'y ateil a a 


exis | foed ven 






> 





"ioe &dt lo ewes 


1O tow qo agit y, 


IAs Min aeved : 105 


we) In vue) Paid oye A 


“od ha 


ww hea} 


rworiraae lr xf 


oct lo [nee 


ix bonedes!s 





nb at NiNogate! ads dedy 


ATO try oc bose do 


wo UB 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, 





in the year of our Lord one thousafid nine hundred and eight- 


{ een, within and as the Second Dip trict of the State of 
| ELLineis.: 1 
Present--The Hon. DORRANCE DIBELL, Presiding’ Justice. 
Hon. DUANE J : ne faustics. 
Hon. JOHN M. NIEHAUS ; Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 
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Willard D. Parker, appellant. 
ve Appeal from Lee. 
Harmon Farmers’ Grain and 


Coal Company, appellees. 


Carnes, J. 

The appellee, Harmon Farmers! Grain and Coal Company 
bought some oats of L. Carl MoWilliams, the tenant on a farm 
owned by Willard D. Parker, the appellant. Appellee knew 
that the grain was raised on demiged premises and therefore 
bought with the knowledge that the landlord might have a lien 
pn the aeme for the payment of the rent. This action on 
the case was brought by the landlord, and a deogleration filed 
containing the necessary alisgations. The generai issue was 
plead. There was a trial by the court without a jury. 

The only defense was that appellant, the landlord, had 
consented to the sale of the grain in question. The tenant 
McWilliams, testified that he talked with appeliant about the 
gale of the grain and asked him if he mauwzax should notify him 
when he threshed, and what hs should do about selling the costs 
that appellant anewered it waa not necessary to notify him 
about threshing because he was paying cash rent and that he 
gave his other tenant the privilege of selling his pats and 
collecting the money for them and he wished to use him, Mo- 
Williams, the same way. The tenant's father testified that he 
met appellant and told him they were coing to thresh in a 
few days and that his son said he, appellant, was giving him 
leave to sell the oate, and appellant answered, yes, sir; 
and the witness told him he was coing to sell them up to the 
elevator, and he answered all right that he gave him permission 


to sell the oats, and he was going to pay $300 of the money 
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and the balance of the rent was to be paid out of the corn. 
Appellant testified that he had no such conversstion with 
either of them. The court apparently believed the two witnesees 
instead of the one, and entered judgment for the defendant. 

We see little if any, ground for contention that ape 
pellant did not consent to the sale of the grain. Counsel 
say the language said to be used by him in talking with the 
tenant Jid not amount to a consent, but wes only the expression 
of a desire on his part to treat his tenants alike. We see 
no ground for this contention. It is also susgested that the 
consent should have been in writing, but counsel find no 
authority supporting or tending to support, that proposition 
and we know of none. Counsel also suggest that.a purchaser 
is not protected in buying grain raised on demised premises 
merely by the fact that the landlord had authorized the tenant 
to séil and receive the proceésds, but it must appear further 
that the purchaser is aware of such authorizatiom at the 
time he boys the grain, and assume that Faith v Taylor 69 
Ill. Appe 419 is authority for that position. It is aaid 
in that case that where the landlord authorizes the tenant 
to sell and receive the proceeds and the purchaeer is aware 
of the fact there can be no recovery. The court wae discussing 
the facts as they appeared in that reoord. There is no ine 
timation in the opinion that the purchaser would be cuilty 
of a wrongful act injurious to the landlord in buying grain 
that the landlord had authorized ses his tenant to sell, 
even though the purchaser did not inquire whether the tenant 
had that authority. No man can aoquire title to the property 
of another by purchase from some one not authorized to sell 
it, and he oan acquire title to another's property by purchase 
from some one authorized +o sell and convey it. Appellant had 


only a limited interest in the grain sold, but if he had the 
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absolute property and right of possession appellee could have 
-eoquired title from any man that appellant had authorized to 
sell the grain and receive the money for it. The question 
is whether the arent had authority and not whether the 
purchaser knew he had authority to sell. This is the general 
principle applicable to sales by one man of the property 

of another man ‘at we know of no reason why it should not be 
applied to @ i¥eposal of the intsrest of a landlord in his 
tenant's grape. 

Acpellant on the trial submitted eleven propos! tions 
of law which were each marked held by the court, and no error 
in any ruling on the evidence is eugecated. We find no error 
in the record; therefore the judgment ie affirmed. 


Affirmed, 
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STATE OF ILLINOIS, t ss 
SECOND DISTRICT. % 


and for said Second District, of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristorHER C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


’ the first day of October, 









Begun and held at Ottawa, on Tuesdayg 


in the year of our Lord one thougand nine hundred and eight- 


een, within and for the Second District of the State of 


Illinois: 
Present--The Hon. DORRANCE DIBELLy Presiding Justice. 
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Hon. JOHN M. NIEHAUG 
CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 
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February 8, 1919, 
in the words and figures 


following, to-wit: 
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Anna R. Keller, 
Appellee, 
-vs- Appeal from Rock Island. 

State Bank of Rock Island, 


Carnes, Je 

Prior to June 4, 1914, Mrs. Pearl I.Hawley, had a savings 
account of $1874.45 in the appellant's bank, and on that day 
she had it changed and a new bank book issued in the name of 
"Pearl I.Hawley or Anna R. Keller." lirs. Keller is the appellee 
and the mother of lirs. Hawley. The fund belonged to lirs.Hawley. 
She feared that her husband might interfere with it and for that 
reason so changed her account. An indentification card was 
signed by both women and left with the bank, and the money was 
subject to withdrawal on the check of cither of then. The 
bank book was retained by lirs. Hawley until April 1915, she 
having, meantime, drawn several small checks against the account, 
which were honored. It was then taken to the bank by appellee 
acting for Mrs.Hawley and left there in charge of the cashier, 
who was then told by appellee that lirs. Hawley did not feel safe 
to have the book around in the opresence of her husband, and 
directed to pay out no money and accept no check against the 
account unless the check was presented personally hy lirs. Hawley 
or lirs. Keller, or except upon a check bearing the signature 
of either of them. This is the sthmemxkx statement of the 
direction found in one part of appellee's brief, and in another 
part counsel assume that the direction was to honor no check 
unless presented in person by one of the drawers, The fact 
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rests on the testimony of appellee and the cashier. Appellee 
testified that she told him that he should not accept any check 
"without my signature or lirs.Hawley's signature, or personally 
her or myself’. Elsewhere in hersame testimony she indicates 
that she directed him not to honor a check unless it was presented 
personally by one of the two women. The cashier denies that 
any direction was given him not to honor a check presented by some 
other party bearing the signature of either of the two women. 
The book probably thereafter remained in the custody of the bank. 
Various small checks were drawn against the account by lirs. Hawley 
and paid, until on January 16, 1917, there was, including in- 
terest, 2 credit balance of $1059.74, which was paid out ona 
check dated January 2, 1917, payable to Ainsworth Savings Bank 
and purporting to be signed "Mirs.Pearl Hawley." She had sometime 
before this date removed to lowa, and was taken sick December 12, 
1916, and died Janvary 18, 1917. 


Appellee after her daughter's death demanded payment of 
appellant, which was refused, and brought this action in as- 
sumpsit to recover the balance of the account, and filed as her 
declaration the sommon counts with an affidavit of claim, stating 
that the demand was for the sum due as the balance of the said 
deposit, which had never been paid by the defendant to either 
irs. Hawley or herself; that Pearl I.Hawley is ow deceased 
and thas is due the plaintiff from the defendant the sum of 
$1066. The defendant filed the general issue and an affidavit 
in which it stated as its only defense that all moneys so 
deposited had been paid out by it to the order of Pearl 1.Hawley 
or Anna R.Keller upon checks duly made and presented by the 
payees thereof. There was a judgment on a verdict for the plaintiff 
for $1059.74, The amount is_gorrect if appellee was entitled 
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to a verdict. 


fhe issue is limited by the affidavits to the question 
whether the bank had pid out the money on checks signed by one 
or the other of the two authorized drawers. It is not denied 
in theaffidavit of defense that appellee had power and authority 
to draw the fund after the death of her daughter, and no question 
is raised as to the ownership of the fund; therefore, it stood 
admitted, as far at least as a default could admit it, that the 
only defense was that the money had theretofore been paid out 
on valid checks, which, when taken in connection with admitted 
facts, means genuine checks drawn bg Mrs.Hawley. Counsel for 
appellee have devoted a considerable part of their brief to 
the citation and discussion of authorities holding that such is 
the effect of an affidavit of defense in limiting the issues. 
Thet position is not seriously denied by appellant. This court 
had occasion to so hold and collect the authorities in Miller v. 
Thomas, 200 11l.ipp.125. 


Appellee admits that she has no valid cause of action if 
the check of January 2, 1917, in favor of Ainsworth Savings Bank 
was geminé; and appellant says "In the fiml analysis of 
this case kt may be noted the only question of fact to be pre-~ 
sented to the jury was whether the check in question was forged." 
Appellee in her brief refers to the above quoted statement of 
appellant and says,"If the check purporting to have been drawn 
by Pearl I.Hawley was in fact drawn by her and the sigature 
thereto was her genuine signature, then when that check was 
paid by appellent it constituted full payment and was a full 
and complete defense to this case.” ut she insists that the 
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jury mst have fbund the check was a forgery and that there was 
evidence sufficient to warrant that finding, and if the evidence 
does not appear in the record it is because the bill of exceptions 
is not complete. We will later consider the contention that 
the bill of exceptions is incomplete. faking up now the 
question whether under the evidence presented in the record there 
wags any reasonable ground for finding the check in question was 
a forgery. At the time in question lirs. Hawley and hr husband 
were living on a farm near Ainsworth, Iowa. The husband 
was called as a witness for appellent and permitted to testify 
as to the signing of the check, omitting any conversation with 
his wife at the time. Ue testified that she signed am the check 
in his presence JT ecember 12,1916, leaving the amount and tle 
name of the payee blank, and mt it in his pocket; that he took 
it to the Ainsworth Savings Bank and some officer of that in- 
stitution from information he gave him undertook to compute 
the amount of the deposit, with interest; that the amount so 
obtained was inserted in the proper blank and the name of the 
Ainsworth Savings Bank inserted as the payee of the check, and 
the check left there for collection. - It was not written ona 
blank furnished by appellant, but on a blank of some other bank 
changed by erasures and interlineations to meet the situation. 
This check in due course through banking institutions reached 
the appellant bank, and payment was refused because the balance 
of the account was slightly less than the sum mamed in the 
check. It was returned by appellant with a statement of the 
exact balance of the account, and the figures changed by an 
officer of the Ainsworth Bank, again forwarded for collection, 
and paid January 16, 1917, two days before irs. Hawley's death. 
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The officer of the Ainsworth Bank had some ImowLe dge of lirs. 
Hawley's signature, ani testified that he thought the signatur 
to this check genuine. But there may be a question whether 

he had technical Imowledge enabling him to identify it. ut 
seven bank officersm experts, testified from a comparison of the 
Signature with the identification card left in the «ppellant 
bank that the signatures were written by the same person. 

Some of them were ctherwise acquainted with Iirs. Hawley's sige 
nature, and able to testify from that acquaintan e that it was 
genuine; therefore, to prove tht the signature isnot genuine 
the testimony of the witness that saw it signed and of seven 
experts must be overcome. This evidence is only met by the 
testimony of appellee herself that "It don't look like her 
Signature." appellee suggests that the jury have made con- 
parisons of signatures in documents that were beforc them 

and thus justified a conclusion that thectheck was not her 
gemuine signature. ilost of these documents are photographe: 
and in the record. We fail to discover by comparison any evi- 
dence of forgery or want of genuineness of the check. We con- 
clude that the proof showed beyond all reasonable doubt that 
the check in question bore the genuine sigmature of lirs. Hawley. 
The only witness to the contrart did not venture to express an 
Opinion that it was not, but limited herself to saying that it 
did mot look like it. hat was all the evidence introduced 
in support of the theory of forgery. fhe case was vigorously 
tried by able counsel for appellee , and we presume they were 
entirely unable to produce any credible evidence in contradiction 
of the mass of testimony offered by appellant that the signature 


was genuine. It my be ponee this connection that a charge 
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of a criminal act can not be sustained ina civil suit by a 
“mere preponderance of the evidence, but we reach our conclusion 


; independent of that consideration. 


Appellee claims that the bill of exceptions does not 
purport to containall the evidence, and invokes the familiar 
rule that befor: an appellate court can consider whether the 
verdict is supported by the evidence it uust eppear that all the 
6vidence is preserved for its examination. It is true there 
is no lifral statement stch as is usually found in bills of 
exceptions that it contains 211 the evidence, but the bill pur- 
ports to be a stenographic report of what occurred from day to 
day in the trial; shows that each party introduced testimony 
and announced that it rested its case. It is quite mimte, 
showing suggestions of counsel, rulings of the court thereon, 
and various adjourmuents from time to time. It is on the facé 
of it exactly what one familiar with mch mtters would expect 
to find in a full, complete stenographic report of a trial made 
by an experienced and competent reporter. It is not imperative 
that there by a literal statemenet that the bill contains all 
the evidence. It may appear in some other way. ( Stickney v. 
Cassell, 1 Gilm.421.) All that the court requires is to be 
satisfied that it has before it all the testimony upon which 
the judgment was to be -redicated. ( Harris v.liinsr, 28 Ill. 
138) The statement "That the testimony here closed” was held 
equivalent to an express averment that the bill of exceptions 
contained «ll the evidence heard in the cause in Marine Bank of 
Chicago veRushmore, 28 Ill. 463. See also Henline v.Bredy, 
110 I1l.App.75; Fisher v.Chicago City Ry.Co., 114 Ill.App.221; 
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“Gipkie v.City of Chicago, 117 Ill.App. 422; Concordia Fire 

Ins. Co., veBowen, 12] I1l.App.38; Hill V.Chicago City Ry. 
Con, 126 111. App. 156, Siegel, Cooper & Co., Vellorton, 

209 Ill. 201. The court in Siegel, Cooper & %o.,v.liorton, 
was discussing the necessity of a literal statement in the bill 
of exceptions that it contained all the instructions given in 
view of prior holdings that it would not consider an assignuent 
of error on the tefusal of an instruction if it did not appear 
in the record and abstract that cll the instructions were set 
out, and sid, "There is nothing appearing in either the record 
or abstract to indicate that they do not contail all the in- 
structions.***** Where the recordand abstract purport to give 
the instructions, it is not necessary to state that no part of 
the connected series has been omitted." We think within the 
rule established by the foregoing mthoritics that the bill 
of exceptions purports to be a complete record of the pro- 
ceedings in court, showing all the evidence and what was done 
and said from day to day. It recites that upon the hearing of 
the cause "the following proceedings were done and had therein. 
**** The plaintiff to maintain the issueson her part offered 
and introduced the following evidence, to-wit:" Then, after 
reciting various proceedings and adjournments, we find ,"\/hereupon 
the plaintiff rested her case in chief.**** Thereupon the de- 
fendant offered and introduced the following evidence, to-wit:" 
And after reciting what it was,"Whereupon the defendant rests 
its case." And,"thereupon the plaintiff offered the following 
evidence in rebuttal. " ‘Then the attorneys for the respective 
parties stated that they had nothing further. 


ie 





















afl stbd100n0) iSS2 oS oe bees Lore spevitd vers . 


Jr: #2. 8G 


Wg HL el Sty a 
.setroliey 1100 8 bie? gene fe A Tih est 
-fotroll.y, 20 2 taqood oe mi duo aft 108 J 
{iid x(t ak droust ste Isretilissto saeeesalses ori 
ai movig emo itouriaai ot fis bemtsdn ov $ 
inoumginas a webienes tom Sisow tt dada; 6 t 
_mpagqs dom bib di ‘2i meitovvient as Yo Loa ania? as 4 ot 
jon ovew eaoitouttemt edt Lie dad? tomrtads tm bide a 
broooy ad? 1adt ie mt yabrsapqs Symi tem ef ered? 9, Brag cn 
ni add Ife Listroo tom of ysdt Judd etsofbal od 
ovig of droqum dosrieds tn sbeoory ed't ered eer “y roids 
to txsq on dadt state of yreneso sn om af di «ait onal 
odtmidtiv Anids off "“.bodtiao need wad editee Bb or 
Sfid. odd tadd eoitirvodd os gaiogetw? ont yd 
-org 9% lo bioser etelques s of of edxoqimg © 
omoh esw taiw bos sonebtve oft Ils -petiwode |34tu0o! be 
to orissed off moquy 3 aft setdesd t1’ a a a8 
-ttoved? bad bos ood oxew ageiievvorg sxiwollotentT's 
heystto tyra wel no roused oft misintom of st easier 
tojiv ,ced? "sdiweot ,eimobivs paiwoflot edd vont oni 
soquored'(”, brit on ,etesummotbs bis’ egetbosdoti amotisy gaitieie) 
-9h ant sogyoreilf ****4yteidbont! caso) ved*pedeoy Bitatel raid we 7 ¥ 
rilveo? joonsdive ginkrol lot aflt! heouborimt Sis Sexertoudiabiiley 
sive: dasbasieh add moqueten",aaw dic gale guttioex redtal Bik 
atiwol{ol ed? berebio Witmisiq edd meqmwered?*, mae Mere "i 
Oviteegeet edd tot eyerrodgeced? molt? “ct at mais 


srsddx ih gmigtom bed Yous tac gnbeyese “7 
lnlG. :-CVeqqdetbh Ohtes 


«Ve 








Appellant urges that in no event had appellee any title 
or ownership in tie find; that it was lirs. Hawley's money, and 
appellee had only a checking interest in it. Appellee pre- 
liminary to this action presented a check signed by herself for 
the balance of the money, which is said to have been properly 
refused because it was presented after the death of the ower 
of the fund. She also had what her counsel claim was an 
assignment of the fund by lirs. Hawley to her wnsisting of a check 
dram in her favor December 1, 1916, specifying the amount as "All 
the money I have in ~-------- Dollars, which is near 13 hundred." 
Appellec also says the bank was warned by lirs.Hawley as to the 
payment of money on the account, and disregarded the warning, 
and appellant says notwithstanding the issues my be narrowed 
by the affidavits as claimed by appellee, still that does not 
prevent it from arguing that the evidence incidentally clearly 
shows no right of recovery. Interesting arguments are presented 
by counsel on the questions so raised. Appellant also complains 
of rulings on the evidence and instructions. As we have before 
seen, these questions only become important if the check of lirs. 
Hawley om which appellant ported with the money is found to be 
a forgery. I1f the eheck is genuine, it is clear that appellee 
is not entitled te a verdict. is we have before said, her 
counsel admit it, and we see no ground for any other contention. 
Whatever directions the owner of the fund may have given 
appe lla nt as to paying it out, she had the legal right to change 
her mind and direct it to be paid in contravention of those 
directions, which she did in the most unequivocal and positive 
way if she signed the check in question. 


Concluding as we do that the evidence shows beyond question 
ben 
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the genuineness of the check of Mrs. Hawley on which appellant 
paid out the balance of the fund in its lands, we must reverse 
| the judgment. And assuming that appellee, herself responsible for 
introducing that issue into this case, produced all the testimony 
she was able to find to sustain her position, and that she could 
not materially strengthen it on another trial, the cause is not 
remanded. 
Reverse de 
Finding of Facts:- We find that the check of January 2, 1917, 
Brew n in favor of \insworth Savings Bank was 
the gemaine check of Pcarl 1. Hawkey duly signed 
and delivered by her. 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. : 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true -copy of the opinion of the said Appellate Court in 


I, CurisropHER OC. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 








day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE 


Present--The Hon. DORRANCE DIBELL, 


t 


Hon. 


at Ottawa, on Tuesday, he first day of. October, 


of our Lord one thousang nine hundred and eight- 


and for the Second Disg$rict of the State of 


Presiding Justice. 


DUANE J. CARNES, 


Hon. JOHN M, 


‘ F 
CHRISTOPHER C. DUFFY, 


E. Mi DAVIS, 
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BE IT REMEMBERED, that a 
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February 8, 1919, the opinion of the Court was filed in 
pueiGlerk’ s. office of said Court, 
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in the words and figures 







ror :tiw od ae. $6 
nt belit esw ¥HOo o n®iafqo sat /81er r 


a9TUNiY bis Bhrow sai “at .srved Bisse ie aottto a3 
:t iw-o3 a 


(| te it 





Gen. No. 6557. agenda De 


Robert 7. Shaw, Z131.A. 697 


Plaintiff in Error, 
~Vs- Hrror to Circuit Court 


LaSalle County. 
Charles Dorris, et al. _ 
Defendants in Error. 


Nichaus, J 


This suit was commenced in the circuit court of LaSalle 
County by the plaintiff in error, Robert fT. Shaw, a plumbing 
contractor, agaianst Emmel ii. Davis, and the defendants in 
error, George Dorris, Thomas Basilion, James Giovanes, and 
Charles Dorris, co-partners under the mme of Charles Dorris & 
Company, to recover damages for injuries received by falling 
bricks from the wall of a new building erected by Imamel Il. 


Davis, a contractor, for said firm of Charles Dorris & Company. 


The original declaration, which consists of three counts, 
states plaintiff in error's cause of action to be substantially 
as follows:- That the defendants in error and Charles Dorris were 
the owners of and constructing a certain brick building in the 
city of Streator on December 20, 1911; that the contract for the 
construction of thés building including the brick work, had been let 
to Hmanuel li.Davis, who, on the day mentioned, was engaged in the 
construction of the building; and that the constract for the steam 
heating and plumbing in said building had been let to the plaintiff 
in error, and that on the day mentioned the plan tiff in error was 
engaged in carrying out his contract and was putting in the steam 
heating and plumbing comected therewith. The declaration also 
avers that it was the duty of the defendants in error to use reason- 
able gare to durnish a reasonably safe place for the plaintiff in 
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error, and the men in his employ, to work in, in so far as the 
construction of said building was concerned, outside of putting in 
the heating 4nd plumbing; and that it was further the duty of said 
defendants in error to use re sonable care to see to it that the 
erection of said building was carried on, and the work of those 

who were erecting the same was so performed, that said premises 
where the plaintiff in error and those under him were compelled to 
work would be reasonably safe for him, am those under him, to 
work in. ‘The declaration further avers that said Kmanuel Ii.Davis, 
to whom the contract for the construction of the building in question 
including the brick work had been let, on the day in question was 
engaged in the construction of said building and was then completing 
said constructions; and that the defendants in error regardless of 
their duty and neglecting the same, carelessly -nd negligently 
allowed and permitted a number of bricks in the construction of 

said building to be and remain in a loose, dangerous am unstable 
condition and equilibrium, so that they were licble to fall and pre- 
cipitate themselves upon the premises immediately below, end that 

by reason thereof, while the plaintiff in error was then engaged 
in the performance of his @ty, am while in the exercise of all 

due care and caution for his om safety, and while he was neces- 
sarily passing out of a door of the basement of said building, 

said bricks so insecurely placed and permitted to remain at or 

near the top of the wall of said building, became dislodged and 

fell upon the plaintiff in error, sever:ly injuring him. Emameal 
li, Davis, as defendant, was dismissed from the case. And thereupon 
a demurrer was filed by the defendants in error to the declaration 
which was overruled by the court. Defendants in error then filed 

a plea of the general issue, and subsequently filed additional 


Special pleas, which in legal effect amounted to the ¢ggeneral issue 
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and a demurrer there to was sustained. afterwards, the plaintiff 
in error, filed an additional count against the defendants in error 
charging that th plaintiff in error was employed by the defendants 
in error to do certain work in and about and in connection with the 
‘construction of said building, being the installation of the heating 
apparatus and plumbing, and that on the day of the injuryto the 
plaintiff in error he was engaged in said work in and about said 
building at the direction of the defendants in error, and that it 
was then and the re the duty of the defendants in error, while he was 
thus engaged in said service to furnish him a reasonably safe place 
in wich to perform said wrk in and about said building where such 
work and service was being performed; that the @fendants in error 
violated their mwty in that respect, ami failed to provide a safe 
place in and about said pbuilding, and that in conseqmene thereof 
and on account of such negliegence the plaintiff in error, while 
necessarily passing out of said building, and while in the exercise 
of due and ordinary care, was injured by bricks which fell from the 
walls of said building above the place where the plaintiff in error 
was so passing out. ‘Yo this additional count the defendants in 
error filed the general issue; also a plea of the statute of limi- 
tstions. The plaintiff in error demurred to the plea of the statute 
of limitations, and the demurrer was sustained. Thereupon the case 
went to trial upon the original declaration «nd the additional wunt, 
and the general issue filed to the same. The trial esulted ina 
verdict for the plaintiff in error, but on motion of the defendants 
in error, the verdict was set aside and a new trial was granted. 
Thereupon the court ordered that the order theretofore entered 
overruling the demurrer to the original declaration be vacated, 
and the demrrer sustained; and further ordered that the order sus- 
taining the demurrer to the plea of the stutute of limitations 
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filed to the additional wunt ne weated, and that the émurrer 

be overruled. Plaintiff in error abided by his original declara- 
tion , and the defendants in error by their plea of the statute 

of limitations to the additioml count; whereupon the court rendered 
a judgment ‘a bay, from which judgment this writ of er or is pro- 


secuted. 


The sustaining of the demurrer to the original declaration 
and the overruling of thedemurrer to the plea of the statute of 
limitations are assigned as error. It clearly appears from the 
original declaration and each count thereof that the defendants 
in error, together with Charles Dorris, as members of the fim of 
Charlies Dorris & Company, were owners of the building in question, 
which was in process of erection; and that Emanuel J}i.Davis,who 
was dismissed from fhe case had entered into a contract with 
Charles Dorris & Company for the construction and completion of 
said building, including the brick work; that he was constructing 
said building on a location which had been selected by the de- 
fendants in error in the city of Streator, according to certain 
plans furnished him by the defendants in error; that the plaintiff 
in error. also a contractor, hd entered into a contract with Charles 
Dorris & Company to install steam heating and plumbing in said 
building; both Vavis and the plaintiff in error were independent 
contractors. Mh favts are stated in the original declaration from 
which the inference might be drwan that the defendants in error 
had any control of the work, that was to be done on said building, 
or of the men employed by the wntractors to do the work; or that 
thy contractor, Davis, was not skillful or competent. These 
contractors were not working under the direction of the defendants 
in error, but under their contract, and were in no sense the servants 


of the owmers of the building. ‘he natural inference from the 
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declaration is, that the general contractor, Davis, used such 
means and employed such men as he demed best for the performance 

of the work which his contract called for. fhe ¢ eflaration 

states a case which is clearly within the gene#l rule, that an 
‘owner who lets a contract to erect a building to a competent 
builder who occupies the relation of an independent contractor to 
such owner, is not liable for injuries resulting from the negligence 
of such contractor, or his servants and employees. Scamuon v. 

City of Uhicago, 25 111. 361; Mercer v.Jackson, 54 111.397; 

Geist v.Rothschild & Co.,90 Ill. App.324. 


The obligation of furnishing a safe pbce to work in, 
applies only where the relation of master and servant exists. A 
contract entered into with an independent contractor for the 
erection of a building does not create this relation. Jefferson v. 
James & Morse Co.165 Ill. 138. . 


Inasmuch as the original declaration did not state a cause 
of action, it was demurrable; and the demrrer was therefore pro- 
perjy sustained to it. The additional count states a nw cause 
of action and bases the ground of recovery upon the relatiom of 
master and servant, which in effect it avers existed between the 
parties at the time of the injury; and it was filed more than two 
years after the cause of awe action is alleged to have accrued; 

a plea of the statute of limitations was therefore a good defense 
to this count. Doyle v.City of Sycamore, 193 111.501. nd the 


demurrer to the plea was therefore properly overruled by the court. 


Counseh for the plaintiff in error question tie power 
and propriety of the court's action in going back after the verdict 


of the jury had been set aside and a new trial granted and setting 
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aside the rulings of ourt previously made in reference to the 
pleadings. It is clear, however, from the authorities, that the 
court has such power; moreover, that it is the duty of the court, 
when it becoms satisfied that am crroneous ruling has been made 
concerning the sufficiency of a pleading, to set such ruling aside, 
and correct the error. The fact that the erroneous order was 
made by another judge is of no consequence, but the power of the 
trial judge in reference to the mtter is precisely the sam as 

if he had made the erroneous ruling himself. “Until final m judg- 
ment shall be rendered in the suit, the whole record is before the 
court, and an interlocutory order or judgment may be corrected 

at any time." Fort Dearborn Lodge v.Klein, 115 Ill. 177; Dowie v. 
Priddle, 216 111. 558; Cook v.City of liarseilles, 139 111. App. 
536; Merrifield v.Western Cottage Piano Vo. 149 I11. App. 4; 
Carlin v.City of Uhicago, 177 111. App. 89; llason v.frent Bros. 204 
Ill. App. 538. 


We find no error in the final rulings of the court, and the 


judgment entered was proper. The judgment is affiruwed. 


Affirmed. 
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SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


STATE OF ILLINOIS, ss ; 
: I, Curistopamr C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuerror, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuegday, the first day of October, 


in the year of our Lord one thousand nine hundred and eight- 


een} within and for the Second Divstriiet oO whhiey Sita te lot 


Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


\Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M.WAIEMAUS, Justice. 


CHRISTOPHER C. QUFFY, Clerk. 
E. My DAVIS, Shgriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
Pepruary 8, F919, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6596. 
The People &c. ex rel. 8 
SL 3 1A. 69 
Florence Matson. aopellee. 
ve Appeal from Co. Ct. Henry. 


Forrest H. Kermeen, appslilant. 


Niehaus, J. 

This is a prosecution for bastardy, instituted on the 
complaint of the prosecuting witness, Florence Matson, an 
unmarried woman, who charged Forrest H. Kermeen, the appellant 
with being the father of her ehild, en was born August 14 
1917. <A jury trial in the county court of Henry County resulted 
in & verdict, finding the defendant guilty. A motion for a 
new trial made by the appellant was denied, ani judgment was 
entered against him, in conformity with the statute. From 
thie judgment an aopeal is taken. 

The principal contention of the anpellant is that 
the verdict is against the weight of the evidence. The 
prosecuting witness testified, that the aopellant commenced 
keeping company with her in February 1916, and continued to 
go with her until December 69, 1916, when he became sick; that 
the appellant had sexual intercourse with her repeatedly and 
that these intimate relations started in April 1916, and 
continued to July 24, 1917. That during the month of November 
1916, he visited her at least three times a week, and had 
sexual intercourse with her at each visit; and that she became 
pregnant in that month between the 9th. and the 16th. and 
that she became aware of the fact that she had become pregnant 
not only beoause her periods stopped, but because of certain 
Physical indications that manifested themeelves at that time 
which she described; that she could tell from these, as well 


as from the other natural indications, attending pregmnanoy 
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and gestation; she also testified, that she informed the 
defendant of her condition, and that he thereupon told her 

je would marry her; also told her, to get a certain doctor to 
attend her at child birth, which she did. She also testified 
that after the defendant recovered from his sickness he went 

to Chicago, but before going , told her to get her wedding zg 
clothes ready, that when he got back, they would be married; 
that she got ready, but on his return from Chicago he did not 
marry her as he had promised. The mother of the prosecuting 
witness corroborated her in the matter of the appellant's 
visite, and his keeping company with her daughter; and also 
testified, that after she had ascertained the fact, that her 
daughter had become pregnant, she had a conversation with the 
appellant concerning the matter, and asked x& him if he intended 
to do the right thing by her daughter, to which he replied 

“of course I do, when I get where I can." The prosecuting 
witness, was also corroborated by a sister, who lived at home 
concerning the matter of appellant keeping company with the 
prosecuting witness, and his frequent and continued visits at 
the house; especially during the period when conception must 
have taken place. And the testimony of the prosecuting witness 
was corroborated in other minor particulars. The appellant 
did not testify in his own behalf, and did not deny the faots 
in relation to his intimacy and intercourse with the pro- 
secuting witness. Under these circumstances it is a reasonable 
inference, that the testimony of the prosecutrix concerming 
the intimate relations which had existed between the parties 
are true. The appellant sought to weaken the force of the 
testimony against him, by calling two witnesses, who testified 
they had sexual intercourse with the proseoutrix at different 


times, before and after the period of time in November 1916, 
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when the prosecuting witness claimed she became pregnant; 

one of the witnesses testified, that he had intercourse 

with her on November 19, 1916. The progecuting witness 
idewied, that she hed intercourse with any person, other than 
the appellant; and especially denied having intercourse with 
the witness who had fixed the date of such intercourse 
specifically on November 19th.; which was very close to the 

time that the prosecuting witness stated, she had becone 
pregnant. It was — fair question for the jury to determine 
whether the acts of intercourse testified by the other persous 
4Mvues.ly toon piace; and if they did, whether they were really 
within the period when conception must have taken place. “e 

are of opinion, that the jury were fully warraated from the 
evidence in iinding that tue appellant was the father of 

this child. In weighing the evidence tie jury Wad w right to 
take into consideration the fact, that the defendant sat 

Silent during the trial, and did not deny the facts testified 
to, which tented to show thet se was the father of tie child. 
The People v Wenglarz, 201 Ill. App. 524. Complaint is also made 
that the court admitted improper evidence agsinst the defendant 
on behalf of the people, namely the testimony of the mother 

of the prosecuting witness, that her daughter asked her 
Questions about her periods stopping, and her testimony 
heretofore referred to, that she esked the appellant, after 
her daughters pregnancy, if he intended to do the right thing, 
and his answer thereto. We are of opinion that the conversa-~ 
tion between the mother and the appellant after the daughter's 
pregnancy was competent, and properly admitted. he conversation 
between the mother andi the daughter concerning her periods, was 
not objected to, and appellant is therefore not entitled to 


assign error in 6t. The court properly excluded the testimony 
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offered with reference to acts of sexual intercourse by the 
-proscouting witness with other men, not within the pericd of 
gestation. People v Preston, 188 Ill. App. 93; Zimmerman v 
People 117 Ill. App. 54; Holcomb v People 79 Ill. App. 409. 
Appellant contends that it was error to give the fifth instruc- 
tion for the people, in which the jury were told, that although 
they wight believe from the evidence that the prosecuting witness 
had sexual intercourse with another person about or near the time 
that her bastard child wight have been begotten, such fact would 
not Warrant che jury ia finding the defendant act exuility if they 
believed from a preponderance of all the evidence, that the 
defendant was the father of such bastard child. We think the 
instruction was properly given, under the facts and circumstances 
of this case; but it has been repeatedly upheld in cases where 
the facts and circumstances were similar. People v Venard 168 
Ill. App. 254; People v Moore, 188 Ill. App. 418. Moreover, the 
instruction must be considered in connection with the fifth in- 
struction given for the appellant, in which the jury were told 

if they found from the evidenoe, tha any other man or men t han 
the appellant, had sexuel intercourse with the prosecuting wit- 
néss, between October 15, 1916 and November 20, 1916, and th=t 
they found from the evidence no other facts or circumstances, to 
show who was the father of the bastard child, then they must 
find the appellant not guiity. By the latter instruction the appel- 
lant received the full benefit of the legal force of the in- 
ferences that might be drawn in his favor, from acts of sexual 
intercourse by cther men which had been testified +o. The in- 
structions taken together gave the law to the sry /tatiorabiy 

to the appellant as he was entitled to have it given. We find 
no error in the record, and judgment is therefore affirmed. 


Affirmed. 
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STATE OF ILLINOIS, ss : 
SECOND DISTRICT. : I, CuristopHre C. Durry, Clerk of the Appellate Court, in 
DO 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
In Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 





day of 
thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, 
in the year of our Lord one thous@nd nine hundred and eight- 


een, within and for the Second ai strict of the State of 


i 


Illinois: ‘s 


e 
‘ a 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


4 
Hon. DUANE J. CARNES { Justice. 
_ Hon. JOHN M. renavs, Justice. 
\ : 


eS Cc. DUFFY, Clerk. 


z\ M. DAVIS, Sheriff, 
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BE IT REMEMBERED, \pe etferwards, to-wit: on 
February 8, 1919, the oBiniod of the Court was filed in 
the Clerk’s office of ney) “Cours, in the words and figures 


following, to-wit: 
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Gen. No. 6611. 
Florence Welcome, appellant. py 1 3) if A. 6 9 8 
vs Appeal from McHenry 


Thomas Welcome, appellee. 


Niehaus, J. 

In this case the enpetians,: Fiereace Welcome filed a 
bill for divoroe in the citouit court of MoHenry County 
against the appeilee, Thomas Welcome. The bill of complaint 
charges extreme and repeated oruelty; also prays for the 
custody of the minor child of the parties, and for alimony. 
There was a hearing before the court concerning the charges 
in the bill; the court denied the divorce and dismissed the 
bill; and the appellant prosaeoutes an appeal te this court 
from that deoree. The principal question involved is, whether 
the appellant unde the evidence adduced in support of her 
bill is entitled to a divorcee. From the testimony of the 
appellant, it appears, that she was married to the appellee 
in February 1913; that shortly after the marriage the anpellee 
commenced a course of ill treatment towards her which continucd 
up to the time that she finally left him, which was just 
prior to the filing of her bill in 19183 that the 111-treatment 
and acts of cruelty were alxmost continuous iuring the time 
they lived together; that he struck her, kicked her, and 
abused her in different ways; and that she bore the evidences 
of these acts of physical violence upon her person at differ- 
ent times, and was compelled to leave him on that account twice 
before she left him the last time. That she returned to him 
twice upon his promise not to ill treat her anymore; but that 
he did not keep his promise. 


The parties have one child, a boy who was about five years 
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old at the time of the hearing. While the appellee denied 

at the hearing that he had struck or kicked the appellant at 
-any time, the evidence shows that he admitted to the members 
_Of her family on the occasions when he asked his wife to return, 
that he had ill-treated her, ani promised +o refrain from 
doing so thereafter. And the appellant is so strongly corrob- 
orated in her testimony of the repeated cruelky treatment 
received from the appellee, that the proof must be considere: 
&®8 practically oonclusive on that point. It ie contended by 
the appellee that the offenees charged against him were con- 
doned, when the appellant returned to him, and resumed her 
relation os wife; send that "the evidence does not show, thats 
he was guilty of any physical violence toward her, after she 
returned the last time. While thse evidenoe does dikuzkeua not 
disclose any acts of physioal violence, it does show that 
his treatment of the appellant since that time was most unkind 
and reprehensible. Cruel treatment does not always consist 

of actual violence; any kind of oruel treatment such as acts 
of direct unkindnese towards a wife are sufficient to do 
away with the effect of a condénation, and re-establish her 
right to obtain a divorce on account of previous acts 

of extreme and repeated cruelty. Sharp v Sharp, 116 

Ili. 509. Condonation rests not only upon the condition that 
the prior offenses are not repeated, but depends as well upon 
future good usage and conjugal kindness. Brown v Brown, 365 
Tll. 546. 

We are of opinion, that upon the proof in the record 
the court should have decreed a divorce, ani the decree denying 
the divorce and dismissing the bill is therefore reversed. 

And we do not deem it just in the state of the record to 


remand the oase for another hearing, and subject the parties 
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to the scandal, annoyance and expense of another trial, but 
that a divorce oan and should be decreed upon the evidence in 
the record. The cause is therefore remanded with directions 
to grant the appellant a divorce from the appellee; and to 
hear ani determine the matters of alimony and solicitor's fees 
and questions pertaining to the eustete of the child, in 
accordance with the rights and obligations of the parties. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. ; 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 


HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHeR C. DurFry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





in the year of our Lord one 





day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELUATE COURT, 


Begun and held at Ottawa, on Tuesday, #the first day of October, 


in the year of our Lord one thousany nine hundred and eight- 
een, wNhin and for the Second Disfrict of the State of 


Illinois:\, 


Present--The Hon. DORRANCE DIBELL, Pr@siding Justice. 
Hon} DUANE J. CARNES, Ju§tice. 
Hon. JOHN M.“{ITBHAUS, Jugtice. 
CHRISTOPHER C. DUFFY, Clérk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6619. 
F. J. Gerretsen, appelles wd uF 5 TA. 69 re} 
ra) Appeal from Lake. 


H. A. Meyer, appellant. 


Niehaus, J. 

This is an appeal from a judgment for $100 recovered 
by the appeliee F. J. Gerretsen, in the circuit court of Lake 
county against the appellant H. A. Moyer. The suit was commenced 
by the appellee before a justice of the peace, where a trial was 
had, and a judgment entered for the appeliee for $100, from 
which an appeal was taken to the cirouit court} and a trial 
de novo, resulted in a verdict and judgment for the same smount; 
and from this judgment an appeal is taken. The anpellee brought 
this suit to recover back the purchase price of a motor boat, 
which the appellant had sold to the appellee under a warranty 
which he claimed had been vroken. The appellee was enraged 
in the fishing business, and in September 1914, was lcoking 
for a boat to be used for the needs cf his business; and 
he went to see the appellant, who wae enggged in building, 
repairing, and the storing of boats. Appellant told him, 
thet he had just what he wanted; that he had a hull and an 
old engine that belonged to Mr. Pratt, but had been left with 
him for sale. Appellee testified, that the appellant told him 
that he would put the engine into the hull, and fix it up in 
gocd shape, so that it would run all right; that after he cot 
it fixed up, he would guarantee the doat to be the best on 
the lake; that it would go and come; and that he would put up 
the boat in this way for $100 and guarantee that i+ would run, 


and everything would be in good shape; that if it didnt run 


perfectly, he would give him his money back; that he accepted 


the appellants proposal, and ix that way purchasei the boat; 


and under the warranty stated. he appellant fixed up the 
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boat, and delivered it to the appellee, and the a-pellee gave 
him his note for $100. which note was subsequently paid in two 
‘payments ef $50 each. The appellee tried to use the boat in 
eornection with his fishing business, but had continusl trouble 
with it; the engine, and the mechanisms connected with it, 
often failed to work; sometimes there was trouble with the 
wiring dabbnntad with the batterles; sometimes one of the cy- 
dinders would stop running; or the "make and break" mechaniem 
got out of order; sbmetimes there was something wrons with the 
stuffing box; Bras on that account the boat was repeatedly ree 
turned to the appeliant, who would then attempt to remedy the 
difficulty; the appellant himaelf admitted, thet upon one of 

. those occasions he worked on the engine about six hours, in 
trying to get it in running order. The avidence is clear, that 
notwithstending the r peated effortea ef the appellant to get 
the boat in condition to run properly, he hever fully sucocescded. 
When the boat returned to the appellant the last time, he had 

it taken to his premises, where it has since remained. 

The appellee also testified, that after the boat was last 
return3d to tha appellant, he went te sse him and asked him what 
he waa going to do about it, and said to him "you aren't treating 
mé right, you know the boat isnt running, and you know what you 
said about refunding the money," and that the appellant thereupon 
replied, "I will make the boat run or refund yeur money." But 
thet the appellant never put the boat in running order for him, 
and that he never heard anything more from him: but when he 
went out to look at it later, it was sunk in the lake. The 
appelies thereafter wrote the appellant a letter demanding, that 
he put the boat in an aoceptable condition or refund the £100 
paid for the same. Appellant paid no attention to the letter 


or demand, and thereupon the appellee broucht suit. 
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While the appellant denies, that he made th e warranty 
as testified to by the appellee, he admits, that he told him 
that it wos his belief, that the Pratt engine was in good shape; 
that he would put it in the boat, and that they could take it 
and try it out; and that if he didnt want to keep it, he could 


return the boat and get the money back. Wnder a warranty such 


as is testified to by the appellee, and an agreement to return 


the purchase price, in case the article purchased does not come 
up to the requirements of the warranty, and is returned by the 
purchaser, the purchaser has the right to sue and recover back 
the purchase price. Dallum v Birdssl, 66 I11.. 378. 

It is contended by the appellant that the appellee after 
trying out the boat, and finding, that it did not run rroperly, 
ehould have immediately returned it, in order to put himself 
in position to recover the money which the annrellant »vromised 
to refund; and that keeping the boat fer an extended neriod 
of time, after he had found that it would not run properly, 
must be regarded am acceptance of the boat; and that therefore 
he has no legal right to recover the purchase price. The evi- 
dence however justifies the inference, that the appellee kept 
the boat, and also paid the purchase price, under the assumption, 
that the appellant would finally get the boat in proper running 
condition; so that the appellee could get a proper use of the 
boas. Under these circumstances the delay in returning cennot 
be regarded as an absolute acceptance. Sandwich Mfg. Co. v 
Kelley 36 Ill. App. 394; Henkins v Miller 45 Ill. App. 34; 
Crabtree v Po'ts 108 Ill. App. 637, 

Of course it was a question, whether or not the appellant 
made the warranty glaimed by the vali ee; and whether or not 
aopeliant finally did put the boat in good running condition; 
and these were questions of fact, which it waa the province 


of the jury to determine, and they determined them against 
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the appellant. This court would not be warranted in saying that 
the finding of the juryin that regard ia manifestly sacainst 
the weight of the evidence. 

. The point is also made, that inasmuch @s a prior suit was 
instituted by the appellant before s justice of the peacs, for 
the reoovery of = part of the purchase money, that appelles 
should at that time have made dsfense thereto, and contested 
the right of the appellant +o racover, if there waa = breach 

of warranty @s8 claimed by him; and that inasmuch, as he did 

net set up auch a defense in that suit, it is now barred. The 
reoord however, fails to disoloas, that thers waa any trial or 
adjudication of ths rights of the parties in the case conmenced 
before the justios. The meres commencement of this suit, cannot 
be considered as res adjudiesta of the contested mattera involved 
in this cas@. It is a@poarent from the record, that this is the 
only auit in which the rights of the partiss invoived in the 
controversy, have really been adjudicated. If the apvellee's 
version, as testified to by him of the wale, warranty, and final 
@isposition of the boat, is the true one, and the jury found 
that it wma, thenhe had a legal right +o sue for, and reaover 
Dack, the amount which he paid for thse boat. The record does 
mot disclose any error, and the judgment is therefore affirped. 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. 5 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 

HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Ix Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this 

day of in the year of our Lord one 


I, CHRISTOPHER C. ‘DuFFY, Clerk of the Appellate Court, in 








thousand nine hundred it 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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2131.A. 698 


AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuesday , the first day of October, 


in the year of our Lord one thé sand nine hundred and eight- 


een, within and for the Second, District of the State of 

Illinois: 

f 4 

Present--The Hon. DORRANCE DIBEIA Presiding Justice. 
\ Hon. DUANE J. CARNES, Justice. 

Hon. JOHN M.“NIEH4US, Justice. 

\. CHRISTOPHER C. DUFFY, Clerk. 


\ E. M. DAVIS, Shgrift. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6682. 
Charles S. Cullen and Lewis 
doi busines 
Gowen, partners doing business o1 3 i Get 698 
as Cullen & Gowen. appellees. 
vs Appeai from LaSalle. 


Burton S. Jordan, appellant. 


Niehaus, J. 

In this case the anpellees, Charles S. Cullem and 
Lewis Gowen, co-partners under the firm name of Cullen & Gowen 
filed a bill in equity in the oircuit court of LaSalle County 
to enjoin the appellant Burton S. Jordan who was their tenant 
from tearing out or removing or in any way injuring the front 
of a picture theatre in the city of Ottawa known as the Orpheum 
Theatre; and from removing or injuring the partitions, lobby 
doors, ticket office, operating booths or electric wiring and 
fixtures therein. A temporary injunction was ordered and issued 
in conformity with the prayer of the bill, and this was made 
permanent upon the final hearing of the case. After filing his 
answer to the bill of complaint, the appellant made a motion to 
dissolve the injunction, but the court took the motion under 
advisement, and reserved his decision thereon until the final 
hearing, when it was in effect denied, by the order making the 
injunction permanent. 

The proof shows that the premises involved in this 
controversy is a three story brick building located in the 
business district of the city of Ottawa, on the corner of 
Jefferson and LaSalle streets; it contained two store rooms on 
the ground floor, which prior to appellant's tenanoy had been 
fitted for, and used as salesrooms, for the ordinary and usual 
retail trade. On June 1st.1911, the appellant and Frank P. 


Tuttle leased one of the store rooms from the appellees for 
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the purpose of converting the same into a moving picture 
‘theatre. A written lease was entered into by the parties; 
the term of the lease was one year from the date mentioned, 

and gave to the lessees the option to extend the lease upon 

| the same terms for another period of one, two or three years, 
as the lessees should elect, by civing thirty days tkm notice 
before the expiration of said leage of their intention to 
have it renewed. Before the expiration of the year, and more 
than thirty days prior thereto, the lessees notified the 
léssors, that they had elected to renew the lease upon the 
same terms, for the additional period of three yeerse; and 
thereupon in compliance with such election a written renewa} 
lease was drawn up and duly exeouted, dated June lst. 1913, 
which extended the term for three years more, namely to May3lst. 
1915. The original lease, as well as the rnewal lease provided 
that the lessees should have the right to remove .any and all 
property by them put in the building, no matter how it was 
attached thereto, at the expiration of the term of the lease. 
After taking possession under the original lease, the lessees 
proceeded to remodel the store room to make it suitable, conven- 
ient and attractive for the purpose for which xk nas xaxssd 
they leased it, namely, a picture show theatre; and constructed 
an ornamental front consisting of arches, made of lath, plaster 
wood and moulded iesorative plaster; they also constructed 
wood and plaster partitions, made a lobby, and built a ticket 
office; and an operator's room with a fire vroof steel booth 
made in steel sections and bolted together upon an iron frase 
but constructed in such a way that it could be readily taken 
down; they built swinging doors in the partitions for entrance 
and exit; and a number of other things to make the front 
attractive, theatre-like, and usable for the picture show 


business; at the rear end of the room, they built a partition 
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gsoreen, used in connection with the exhibition of pictures; 
this was built of studding nailed to strips or cleats and 
attached to the floor ani ceiling and was covered with lath 
and plaster; they also put in a number of cleoctric wires Wisk 
which were strung along the joice in the basement upon spool 
ineulators held in place with scocews; and in other parts of 
the room the wires were put in the crnamental construction 
work put up by the lessees. After the room in question had 
been suitably remodeled, and fixed up with the necessary equip- 
ment a public theatre was conducted therein until shortly be- 
fore the filing of the bill herein. On June 13, 1913, which 
Was shortiy after the renewal of the original lease, the 
appellant bought out the interest of Tuttle in the business 
and in the lease hold, and the appliances and property owned 
by them, and they were transferred and assigned to appellant; 
he thereby became the sole owner and lessee; and thereafter 
the picture show was managed and conducted and controlled by 
him. Upon ae final hearing of this case, the court rendered a 
decree, which is appealed from, which enjoing the anpellant 
from removing the atamikaxx decorative arches, and from re- 
moving the partitions end the swinging doors attached to the 
sameé; and ticket office; also from removing the operating 
rooms above the ticket office; also from removing the lobby 
the ceiling of which consisted of arches covered with lath 

and plaster; and all the partition walls, including the 
partition wall at the wast end of the building which was built 
as @ acreen, ani which was nailed to the floor and ceiling; 
and restrained from from removing the declrative front, and 

the electric wiring. All the property and fixtures which the 
decree restrains the anpellant from removing is property which 


had been put in the building by the lessees for the purpose of 
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their business, end which under the express provisions of the 
lease referred to he had reserved the right to remove, no 
matter how attached to the building, 

Appellees contend that the improvements and fixtures 
ith gusstion cannot be removed without largely destroying them 
because they would have to be taken apart, and this would de- 
stroy their identity, and value as improvements. But this is a 
matter concerning which the landlord has no right to complain, 
if the tenant hae the right to remove the same. Baker v McClurg 
196 Ill. 36. Nor does it avpear that the ramoval of the prap- 
erty and fixtures in question would work any substantial injury 
to the building. Outside of kmocking off a few feet of plaster 
from the walis, and leaving nail holes in the ceiiings, and 
flocrs, ani in the pieces where the partitions ond construction 
work was attached to the building, all of which oun be repaired 
at . small cost, uc injury will result from the removal of the 
property in question. It cieurly sopears from the evidence 
too, that ail the improvements were made by the lessees with. 
a view of detaching thea ut the end of the lease hold trmp. 

We are of opinion, that the uo»sellant unier the terms of 
the saease, oni under the law, has the right to remove the 
property fixtures in question; and that it was error to re- 
strain him from so doing. The decree is therefore reversed, 
and the cause is remanded with directions to dissolve the 
injuriction, and dismiss the bill for want of equity. 


Reversed and remanded with directiong. 
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STATE OF ILLINOIS, “gg : 
: I, CurisropHer C. DUFFY, Clerk of the Appellate Court, in 


SECOND DISTRICT. 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Ix Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and + W————_ 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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21351.A. 698 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday y the first, day of October, 


Present--The Hon. DORRANCE DIBEL 





in the year of our Lord one thougand nine hundred and eight- 
een, within and for the Second Pistrict of the State of 


Illinois: j 








., Presiding Justice. 
Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. we S, Justice. 
CHRISTOPHER C. oa Clerk. 


E. M. DAVIS, She 














BE IT REMEMBERED, that afterwards, to-wit: on 


February 8, 1999, the opinion of the Court was filed in 


the Clerks office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6638 
S. Musgove et al, appellees. 2 3 
vs Appeal from viol oe 69 8 


C. B. & Q. Re Rs» Cow. appellant. 


Niehaus, J. 
This suit was commenced in the Circuit Court of 

Henderson County by the appellees, Spurgeon Musgove, S. A. 
Shields and David Cocver, co-partners under the firm name of 
Musgove, Shiclds & Company, to recover damages from the appellant 
Chicago, Burlington & Quincy Railroad Company. The appellees 
allege, that they su fered damages by unreasonable delay in 
tie transportation of three carloads of cattle over avpellants 
railroad, from Oquawka to Chicago. The cattle were shipped 
from Oquawka about five P. M. on May 322, 1917 on a freight train 
knowm as No. 91, and arrived at Chicago Stock Yards about 
5:30 P. M. the next day which appellees claim was about 
seven hours later than they should have arrived and too late 
for the market for that day; as a necessary consequence 
the cattle could not be sold until the next day; and in the 
meantime a drop occurred in the market price of cattle; 
so that the appellees received 25¢ per hundred weight less than 
they would have received if they had been able to sell on the 
previous day. Appellees also claim, that some damage was 
caused by shrinkage in the weight of the cattle, occasioned by 
the cattle being kept in the cars longer than was necessary by 
the alleged delay in the transportation. 

There was a trial by jury which resulted ina verdict 
and judgment against the appellant for $302.93; from this 
judgment an appeal is prosecuted. 


It is established by the evidence that the appellant. 









-eesl eqgs fai ¢6, ovcgal 
moersboaeH mott LeeqoA uA 
staelleaqe (4090 ff HOS. 


ae tnsileqgs edt motl eegamsh tevoost ot eeasqmiod % bio ide. 
seelieqge eT .ymsqmod beorlish youtu@ $ sotzatiwe -: 
at yslek elLdsnossetay yd segamab bers* ue you at 





















staelisqos tevo elttso to ebsoliso seit to mottetzoqens 
beqaitie etew efttes ecT .ogeoidd of axwaup0 mort 
atert tdgtert s mo SI@L .S& ys mo .M .¢ evit tyuods aiwaug 





re as 
19¥ tuods abasY AcotG ogeotdd te bevitis bas .{[8 on eet 

. tucds esw mislo eselleqgqs dotdw yeb txen oct .M 0 
ea etsl oot bas bevirrs seved biuode yedt medt rtetal ewod a 18V 
us 


sofeupsenoo yrseeescen 2 es ,yeb tedt tot textsam ait 9 


edt at bos :ysb txem eft Lttayu bloe sd tom biyoo eltt. om 


ox &- 
WY 
™~ 


. Ca. ® ae 
» < . 4 ee 
4 at 4 


ee OWN 
FSP 







relttso to sotiq teatem oft af betrwoso got s enttas 


Med sit eesl tidstew Letkoud tog 2G8 bevieost aselleqds ed? tes : ft 

edt ao Ifee ot elds mesd bed yort tt bevisoet evsd suv cll 
eew epsmsk omos teft .misfo oels esslleqqA .ysb evolve’ 

yd bemotesooo ,efttso sdé to tigtew ed? at egeiniude yd. sent 


yo Yiseeeocen eaw ascdt tepgmol exso exit ak tqedt gated elttso | ; 
dt 
E 
tothaev s at betiues: dotdw yrvt yd Leitt » asw ezedT Pi am 


tottstrogemsit odt at yeleb begelis ec 
eidt mort ;5¢.80e4 tot tnslleqqs' sit tentege tarempbut 


-betvossotg eit Leeqgs 18 taomgbs 


wtnslleque oft tedt somelive ot yd bedetidstee ef tT 


| ‘ a" 4 { 
pact Nis shoe : ss ee b "EUs eee 
Ne a ee oP ee ere eT r ee 


operates a line of railroad in this state, the main line of 
which runs between Burlington and Chicago; that there is a 
branch line forming a sort of triangle, running from 
Gladstone on the main line through Oquawka to a certain point 
north; and from this point easterly to Galva, which is also 

on the main line. This branch is operated both ways in the 
transportation of freight and live stock in connection with 
the main line. At the time the matters in controversy arose 
two freight trains were regularly operated by the appellant 

on the branch line in connection with the transportation 

of live stock, as well as other freight from Oquawka to 
Chicago. One train was known as No. 91; and this train started 
at Galva, ran west, and then south over the branch line 
throughOquawka to Gladstone, and then to Burlington; 

the other train known as No. $2 started at Burlington; running 
from there to Gladstone; and then north on the branch line 
through Oquawka and on to Galva; and from there to Chicago. 
Train No. 92 was run with special reference to a speedy trans- 
portation of live stock to Chicago. Train No. 91 was 
operated as a local and way freight; and its particular func-— 
tiom in the transportation business of appellant, was to 
distribute merchandise received from the main line at Galva 
to the stations, about ten in number, located along the 
branch line; but it was also utilized to distribute stock 
cars and coal cars, and to spot cars at loading chutes, where 
they could be loaded with cattle for shipment to Chicago; 

in addition to this business, it had the switching work to do, 
which was incidental to the business of way freight trains 

at the various stations. There were two trains regularly in 
operation on the main line, which were run for the trans-— 


portatiom of live stock in connection with train No. 91. 
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One train was designated as a "stock pick up" train, and 
was scheduled to leave Burlington daily for Chicago about 

5:40 P. Me and in its regular run this train picked up cars 

of stock, including any which might be left at Gladstone by 
Train No. 91, and took them te Galesburg, where they would 
be transferred to another train directly bound for the 
Bnion Stock Yards at Chicago. I@ train No. 91 did not reach 
Gladstone in time for the pick up stock train, then any 

cars of stock which it carried in the regular course of 
business would be taken by the next train which was known as No. 
Wee) Shi teain ieft Burlingtom daily at 1:00 a. U, ana 
usually arrived at the stock yards in Chicago about 5:00 
P. M. the same day. In this case the appellees shipped 
their cattle on train No. 91, which in this instance did not 
get to Gladstone in time to make connection with the "stock 
pick up" train; hence the cars of cattle shipped were taken 
by the next regular train, which was No. 70. 

The evidence clearly shows that the appellees were 

well informed of the time, and the cenditione under which the 
trains were operated; in fact they were expressly 

notified by the appellant, some time before the shipment in 
question was made, that if they shipped cattle on train No. 91 
instead of on the regular stock train, which was train No. 92 
they might not reach Chicago as soon; inasmuch as Train No. 91 
because of its varied and many tasks could not be relied on to 
take cattle cars to Gladstone in time to have them taken to 
Chicago by the "pick up £xaxn® stock" train; and that therefore 
if they wanted to make certain the earlier arrival of their 
cattle at Chicago, they should avail themselves of train Ne. 92 
te ship their stock. Having this notice and knowledge, the 
appellees chose to send their cattle by train No. 91; 


and 


under the circumstances are not in position to complain, 
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because they did not get their cattle to Chicago earlier. 

The record does not contain any evidence of wnreasonable delay. 
Nor is thete any negligence shown on the part of appellant's 
employes which caused any delay. The delay necessarily 
incident to the transaction of the ordinary and usual 

business of a freight train cannot be regarded as unreason- 
able. The rule concerning the legal obligations of a 
common carrier in *he transportation of feeight is precisely 
stated in Bacon v.C. C. & St. Le Ry» Co. 155 Ill. App. 40, 

as follows: “ A common carrier is bound to deliver goods without 
unreasonable delay, but the failure of a common carrier to 
deliver goods within a reasonable time involves a consider-— 
ation of the question of negligence by the carrier; and 

a delay however long cannot be said to be wnreasonable if 
the carrier can show, that it was free from any negligence 
which contributed +o such delay." Illinois Central R. R. Co. 
v McClellan 54 Ill. 70; Michigan Central R. Rs Co» v Curtis 

80 Ill. 334; Adams Ex. Co. v Bratton, 106 Ill. Arp. 563; 
Wabask R. R. Co. v Johnson, 114 Ill. App. 545. 

Aoplying this rule to the proof in this case, it is 
clear that the appellees have no cause of action based upon 
unreasonable delay in transportation; the juigment is 
therefore reversed. 

Reversed. 
Finding of facts to be incorporated in the judgment. 
We find that there was no unreasonable delay in the 


transportation of the cattle in question. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. t ss. I, Curisropner ©. Durry,, Clerk of the Appellate Court, in 
DO 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
Ix Testimony Wuerror, I hereunto set my hand and afix the 


seal of the said Appellate Court, at Ottawa, this 
in the year of our Lord one 








day of 





thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesda the first day of October, 










in the year of our Lord one thowsand nine hundred and eight- 
een, within and for the Second @istrict of the State of 

a 
Present--The Hon. DORRANCE DIBELL§ Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 


\ Hon. JOHN We eon | Justice. 
CHRISTOPHER C. DUFBY, Clerk. 


E..M. DAVIS, Sher#ff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
February 8, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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4 ve Appeal from City Court Elgin. 
City of Elgin, appellant. 


Niehaus, J. 

In this case the appellaa& Carl F. Botsford sued 
the city of Elgin to recover damages which he alleges he suf- 
fered because the city in making a certain local improvement 
namely paving Division street, in the city of Elgin, cut down 
the grade of the street 80 as to cut off ingress and egress to 
P and from his property which fronted on the street. There was 
@® trial by jury, and a verdict and judgment for appellee for 
$3000; this appeal is prosecuted from that judgment. 

The questions involved in this appeal and the errors 


Caen Vo. 
Botsford v City of Elgin, Gen. No. 6643, in which an opinion 


assigned and argued are the same go a owe Louise A 


has been filed at the present term. For the reasons stated 
in the opinion in that case, the judgment is affirmed. 
Affirmed. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. ‘ 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHrr OC. DUFFY, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this—H 


day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand niwe hundred and nine- 
teen, within and for the Second District of the State of 


Illinois: 


aii ite 


oe heNion. JOHN M. NIEHAUS, Presiding Justice. 
bn. DUANE J. CARNES, am 


Hon), VDORRANCE DIBELL, i 


CHRISTOPHER C. DUFFY, cafe, 


CURT S, AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
. j 
April 4, 1919, the opinion of the/Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Defendant in Error, 


-vs- Error to Grundy. 


6601. | 14. 
Arthur C. Vankirk 


Morris Fibre Board Company 


Plaintiff in’Zrror. 

Dibell, Pode 

In the carly part of 1914, the Morris Fibre board Compe ny, 
a corporation, hereinfter called defeniant, was engaged in re- 
constructing a paper mill at liorris, Illinois, in which it in- 
tended to make fibre board for sale. ‘the wrk was proceeding 
very slowly, so that its officers estim ted that it would be 
two years more before the plant would be ready to run. They 
sought a more competent man to super intend the construction. 
Arthur (.Van Kirk, hereimfter called tle plaintiff, hed had 
some twenty-four years’ experience in connection with paper 
mills and was then engaged as paper maker, millman, end supérin- 
tendent in a paper mill in Ohio. ‘wo officers of defendant, H. 
D.Eddy and Oscar Gumbinsky, visited plaint iff in Ohio and asked 
him to come to Morris and superintend the completion of their 
plant. He had a conversation with them in Ohio end the n cane 
to Morris to see the condition of things. He told them that 
in his opinion their mill wes too small to be a success; 
that if he came , he must have $400. per month; that they would 
be likely to wish to get rid of himefter the plant was com- 
pleted, and that he would not come unless they uade a contract 
to retain him for two years. They gave him their reasons for 


believing that this small will would be asuecess. A written 
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contract ( as the Statute of Frauds requires) was entered into 
betweem the defendant as the first party, and plaintiff as 


second party, dated Feb.26,1914, by which plaintiff sas em- 


ployed by defendant for two years, beginning llarch 9,1914, and 
ending March 9,1916, to superintend the construction of the mill 
and thereafter to superintend the mill for the manufacture 

of fibre board and to give all his time am ability to the con- 
struction and subsequent operation of the mill, and defendant 
agreed to furnish.all labor and material and mchinery and to 
pay plaintiff $4800. per year in equl monthly payments install- 
ments of $400. Plaintiff removed his family to Morris and enter- 
ed upon the work and had the mill constructed in about four months, 
and thereafter superintended th mmfacture of fibre board. 
After about a year defen ant discharged plaintiff. At that tic 
the paper business in the United States and Camda was much 
demoralized because of ‘he luropean war then prevailing, and 
many paper mills were idle. Plaintiff sought for other em- 
ployment in his line of business, and failed to obtain employuent 
for about three months, and then got it at a mch lower salary, 
and so continued till the expiration of the two years provided 
by the contract. He then began this suit to recover his loss by 
reason ofthe discharge, which he alleged was an unjust om. 

He filed an original declaration of one count and two additional 
counts, each of which was based entirely upon said written 
contract and its violation by defeniant. Defendant pleaded the 
general issue and filed therewith a notice that it would prove 
as a defense negligence of plaintiff in the performance of his 
duties under the contract set up in the declaration; that de- 


fendant suffered material damage by plaintiff's absence from the 


plant -2- 
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during business hours; that plaintiff failed to devote all his time 
and attention and ability to the manufacture of fibre board; as 
required by the contract; tht he devoted mch time to his om 
private affairs; that about September 1, 1914, the contract 
described in the declaration was wholly rescinded by the mutual 
agreement of the parties, and that a new contract was then made 

by the parties in full satisfaction of the contract described 

in the declaration. There was a jury trial and a verdict for 
plaintiff for $3450; a motion by defendant for a new trial was 
denied, ani plaint iff had judgment on the verdict. ‘This is a 

writ of error sued out by defemiant to review $aid judgment. 
Defendants contends (1) that plaintiff was justly discharged and 
therefore cammot recover; (2) that the wntract was abandoned 

and a new contract made hy mtual consent, and therefore plaintiff 
- Ganmot recover under this declaration, which is based soldy upon 
the written contract of February,1914; (3) thet if the written 
contract was not wholly abandoned, it was at least modified so 
that defendant was only bound to pay plaintiff $266.67 per month, 
and therefore the court erred in giving an instruction for plaintiff 
which authorized a verdict for him on the basis of $400. per month, 
and erred in refusing an instruction requested by cefendant 

which would have limited the recovery to $260.67 per month, and 

the verdict and the gudgment are therefore excessive; (4), that 

the double payment by defen ant to plaintiff of one or two smll 
expense bills entitled defendant to a credit which would have re- 
duced the verdict; and (5) that the court erred in admitting 
certain evidence for plaintiff am especially of conversations 

by Harmen Gumbinsky out ofthe presence of officers of defénant. 
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There are ahout 450 pages of ewidence in this record «nd much 
of it is devoted to the question whether defendant was justified 
in discharging plaintiff. The court at the request of defendant 
gave the jury several instructions telling th jury what conduct 
by plaintiff would warrant the employer in dischatging him and 
that if they found plaintiff guilty of such misconduct or lack 
of performance of his duty, they should fim for defendant. 
fhe jury found for plaintiff and therefore found that case 
for discharge did not exist. I1t would serve no useful purpose 
to set out or discuss the details of the mass of evidence on 
that subject. We are of opinion that the evidence warranted the 


jury in deciding that question as they did. 


Eddy and Gumbinski were not only stockholders and officers 
in defendant company but they, vere also stockhodders in the iddy 
Paper Company, a corporation/owned two paper wills situated 
respectively at Three Rivers and White Pigeon, liichigan. Iddy 
was president and manager of th latter company,bat spent much 
of his time at Morris in connection with the business of defendant. 
Eddy died in Augugt 1914, and plaintiff and Gumbinski attended 
the funeral at Three Rivers. They had some conversation in 
Three Rivers and further conversation in liorris as to what should 
be done with the mnagement of the business in Michigan. It was 
arramged that plaintiff should take certain supervision of the 
Michigan business, and should gpend four days each week in liorris 
and two days each week at the two plants in llichigan, and should 
do the traveling between liorris and Michigan by night, and that 
the Eddy Paper Company should pay these traveling: expenses ana 
one-third of his salary. Plaintiff testifies that at each of 
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_ these conversations he was unwilling to do this and brought up 
the question of his contract with defendant , and that Gumbinski 
who was an officer of defendant, assured him each time that this 
arrangement should not affect his contract with defendant. Of 
course, it was immterial that the iddy Paper Company paid a 
part of his salary. That was a matter hetween the two japer 
companies. He remdered to defeniant full accounts for expenses 
in traveling to Michigan and back, aml the bookkeeper of de- 
fendant sent them to the Eddy Paper Company. In his testimony 
as to these conversations Guabinski did not mention the reference 
to the contract between the plantiff and the defendant, but ,so 
far as the abstract shows, he did not directly deny that such 
references were made and such assurances given by him. It 

is extremely probable that plaintiff would inguire of Gumbinski 
what efiect these arrangements would hve upon the written con- 
tract, and that he would not have agreed to go to \iichigan for 
a@ time which was left wholly indefinite unless he was assured 
that his written contract for two years’ service was not afiected 
thereby. At the request of defendant the jury were instructed 
that plaintiff could only recover on the contract described in 
the declaration, and that if the jury found from the evidence 
that the terms of plaintiff's employment were changed by a new 
agreement by defendant, and the Eddy Paper Company, the terms 
of which were inconsistent with the written contract, they 
should find for defendant. By finding for plaintiff under 
that instruction the jury found that the terms of the written 
contract were not changed by the arrangement that plaintiif 
should perform certain duties in llichigan two days in the week 
and that the Eddy Paper Company should contribute to his salary. 
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In our opinion the evidence warranted the jury in reaching 
this conclusion. The courtrefused an instruction requested by 
defendant which would have limited the recovery by plaintiff 
from defendant to $266,67 per month, but inasmich as the court 
instructed the jury at defen ant's request that the jury should 
find for the defeniant if the terms of the contract lad been 
changed by the new arrangenent, this covered all that ground 
and was more favorable to @fenant then the instruction which 
would have limited the recovery to $266.67 per month, and the 
defendant was not harmed by the refusal of the latter. The 
claim of the plaintiff im the declaration was upon the original 
contract without any wodification, and the notice only claimed 
as to this subject that the later arrangement was a new contract 
which fully satisfied the contract described in the declaration. 
fhe court having instructed the jury at the instance of defemlant 
that plaintiff could recover only on the witten contract ani 
that if its terms were changed by a new arrangement inconsistent 
with that contract, they should find for defendant, the court 
did not err in instructing for plaintiff that if they found the 
issues in favor of plaintiff, they should allow him as damages 
the difference bwteen the contract price of $400 per month and 
what he actually earned,or could have earned, by reasonable 
diligence from the time of his discharge to the expiration of 
the contract. Herman Gumbinski, about cighteen years old and 
whilly inexperienced in the paper business, a brothr of Oscar 
Gumbinski, was employed in the plant, and said and did mny 
things calculated to embarrass plaintiff in his operation of 
the paper mill, and also to aggravate plaintiff. These things 
which he did were proved, and also what he said at certain times. 
oe 
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This evidence was probably all compe tent on the question of the 
propriety of the discharge of plaintiff, which included the 
question sf whether he had properly conducted the plant, and 
whether his failure, if any, to succeed had been caused by 

the obstructions and misconduct of a brother ofone of the 
officers, and whether the evidence all considered did or did not 
justify the conclusion that this conduct was inspired by Oscar 
Gumbinski in an effort to get rid of plaintiff before the 
expiration of his contract but after his most valuable services 
in constructing the plant hdd been finished. But the court 
below did not admit this testimony util plaintiff's counsel 
stated that he would prove that this language and coniuct were 
communicated to the officers of the company, and such proof 

was introduced for plaintiff. If the pwof of such commni- 
cation was not as full as it ought to lve been, defendant should 
have then moved to exclude the proof of such conversations 
because the proof of such commnication to the officers was not 
given with sufficient detail, in which case plaintiff would have 
had an opportunity to give fuller details of the communication 


of such conversations to the officers. 


Long after the discharge of plaintiff it was discovered 
th: t one or two small expense bills incurred by plaintiff in 
his trips between Morris and Michigan and delivered by him to 
the bookkeeper of defendant had been paid by defendant, and also 
by the Eddy Paper Company. Thereupon defeniant wrote to 
plaintiff about it and apparently he did not reply. This suit 
had already been started in which he was claiming a large sum 
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- from defeniant, and it is not strange that he left the mtter 
to be adjusted during the trial. The proof of the double pay- 


ment was made near the end of the trial, and seems to mve been 


rélied upon by defeniant only as showing tht plaintiff was 

justly discharged; and it is clear that it was only an oversight 
for which plaintiff was less to blame than defencant. Neither 

side asked any instruction to make a deduction on that account, 
andit was probably overlooked by the court. Plaintiff waa entitl- 
ed to recover intrest on cach monthly payment from the end of such 
month to the date of the trial, and he did not recover such 
interest, which would have emounted to several hundred dollars. 
The two items therefm here complained of are less than 900. 

' They are therefore much more than covered by the failure to 


allow plaintiff interest. 


We are of opinion that the verdict does substantial © 
justice between the parties under the evidence. ‘he judgnent 
is therefore affirmed. 
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STATE OF ILLINOIS, t ss 
SECOND DISTRICT. é 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CurisropHer C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuerror, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT 
Begun and held at Ottawa, on Tuesday, the first day of April 
in the year of our Lord one thousand nine hundred and nine- 


within and for the Second District of thefState of 
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eee . 
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teen, 
Illinois: 
Present--The Hon. JOHN M. ia Presiding Justice. 
Hon. DUANE J.”CARNES, Justice. ; 
Hon. DORRANCE DIBELL, Justice i 
P 
CHRISTOPHER C. DUFFY, Clerk. i 
CURT S. AYRES, Sheriff. [ 
BE IT REMEMBERED, that afterwards, to-wit: on 
April 4, 1919, the opinion of the Court oan filed in 
in the words and figures 


the Clerk’s office of said Court 


following, to-wit: 
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Gen. No. 31. Agenda lNo.57. October Term, 1918. 
ray 
Nathan Grisson, 2 1 3 T.A. 0 9 9 
Appellee, 
-Vs- Appeal from Livingston. 


The Trustees of the Second 
Baptist Church of Pontiac, 
Illinois, 
Appellants. 


Carnes, Je 


H. C. Jordan, Moges Ray, and C. W. Dyson, Trustees of 
the Second Baptist Church of Pontiec, Illinois, appeared May 
9, 1918, in the circuit court of Livingston county on a wotion 
filed by them June 18, 1917, in the following words:- 

"State of Illinois 
Livingston County.ss CIRCUIT COURT 
May Term, A. D. 1918. 
"Nathan Grisson, 
=VS= 
H. C. Jordan,lioges Ray, 
and 0. WW. Dyson,Trustees Appeal. 


of the Second Baptist 
Church of Pontiac. 


. And now comes H.C.Jordan, iloses Ray, and C. ii. lyson, 
frustees of the Second Baptist Church of Pontiac, by arthur A. 
Lowry, their attorney, and move the court to enter an order 
directing the clerk of this curt to place said cause on 
the trial docket of this court, and to file the appeal bond 
herein nunc pro tunc, as of date June 6th, 4. De 1918." 

They presented therewith the affidavit of said Dyson in sub- 
stance thatMa@y 22, 1916, Nathan Grisson, named as plaintifi 

in the title to the cause, “recovered a judgment against the 
said trustees" of $83.12, before a justice of the peace of said 
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"county; and within twenty days thereafter the defendants ap- 
peared at the circuit clerk's office and paid their $5.00 
advance clerk's fee on appeal, «and attempted to execute a 
valid appeal bond, and then and there delivered said bond to 
the éputy clerk in charge of said office who told them he did 
not approve bonds but would call the clerk's attention to it 
on his return from Chicago and he would take care of the matter; 
that the defendants were not advised that the clerk had failed 
fo do so until afte: the time for appeal had expired; that 
the parties signing said appeal bond had sufficient proporty 
in their official capacity as trustees and also as individuals 
to make said appeal bond good, and that they were willing and 
prepared to make said bond meet any further legal requirements 
directed by the court; further states that the defendants 
have a meritorious defense, alleging detailsthereof, and that 
the advance fee has been in possession of tle clerk ever since 
it was so paid, and the cause has not been placed on the trial 


docket, or the appeal bond filed. 


fhe appeal bond was presented with the motion and 
affidavit. It is on its face the bond of the Second baptist 
Church of Pontiac, Illinois, and said trustees; in its con- 
ditions reciting that Nathan Grisson recovered before the 
justice of the peace a judgment against "the above bounden 
Second Baptist Church of Pontiac,Illinois", from which said 
church has taken an appeal, etc. Providing thet if said 
church shall prosecute its appeal with effect, etc., the 
obligation to be void; otherwise to rewain in fll force. 
It is signed Second Baptist Church of Pontiac,!11l., followed 
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by the names of said three defendants, with the word "seal" set 
oppésite cach signature, including that of the church. 


Grisson, the plaintiff, entered a limited appearance 
for the purpose only of an objection to the hearing of the ap- 
plication of the defendants, alleging a want of jurisdiction of 
the court to hear said mtter because "the attempted appeal is 
not in substantial compliance with the statute providing for ap- 
peals from justice courts", because of"the omission of a surety 
or sureties, as required". he. .ourt refused the motion and 


this appeal followed. 


The proceedings are shown by bill of exceptions. The 
case is presented and argued on the theory that we are to deal 
with all the facts so shown. Wo transcript of the justice's 
judgment was before the circuit court. The motion denied asked 
for two things: (1) Tmt the clerk be directed to place said 
cause on the trial docket; (2) that he be directed to file the 
appeal bond munc pro tunc as of June 6, 1916. ‘The bond had | 
not been approved, and the motion did not ask that it be ap- 
proved. It assumed if the bond was sufficient approval could 
be dispensed with. The affidavit of Dyson said that the de- 
fendants were willing and prepared"to make said bond meet any 
further requirements, if necessary". But the motion on which 
the court acted did not include a request for leave to file an 
additional bond. according to the affidavit the judgment was 
against three men described as"Trustecs of the Second Laptist 
Church of Pontiac, Illinois". This is a mere descriptio 
personam, leaving the judgment against the three men as in- 
dividuals the same as if they me been described as farmers, 
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carpenters, or blacksmiths. The bond was drawn to secure a 


 judgwent against the church; but there was no such judgment. 


There is nothing in the record to show whether the church was a 
corporation. On the face of the record the bond was signed 
by the three defendants, and no surety. The attack on the 
bond in the court below, and here, is based on that ground, 
which seems valid. fhe general rule is "When it is required 
by statute or valid rule of court thet the bond or undertaking 
shall be approved, its approval by the ‘proper person and in 
the prescribed manner is one of the prerequisites necessary 
for perfecting the appeal." ( 3 Corpus Juris,1172.) ‘The 
Justice act of 1872, section 69, provided that no appeal from 
a justice should be dismissed for any informality in the appeal 
bond, but it should be the duty of the court before whom the 
appeal was pending a to allow an amendment within a reasonabic 


time so that a trial might be had on the merits. This pro- 


' vision was omitted in the revision of 1895. (See J.& A/ Stats. 


Yol.4,note,page 3800.) But this court held in Hepner v.Hepner, 
112 111.App.598, that the provision still remained in force. 
Authorities on the subject of defective appeal bonds are quite 
thoroughly reviewed and discussed in that opinion. Giving 
appellants the benefit of that statute, still we think the wurt 
was not required to order the bond presented, which recited 
another and different judgment from the one appealed from and 
had never been approved, to be filed, or of his own motion 


to require an appeal bond. 


Appellants were not ast fault in failing to per- 
0 
fect their appeal. What was said by them by the deputy clerk 
~4- 
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must be taken the same as if said by the clerk; tht.is, the 
same as if the clerk md received the bond and told them le 
could not approve it then but would pass on the wtter later. 
There was no promise or undertaking that the clerk would ap- 
prove the bond, and it was not one that he ought to approve. 
He may have been under a social duty to inform them of the fact; 
but it was their legal duty to file a bond and get it approved. 
It may be further observed tht if appellants failed to perfect 
the appeal through no fauit of their own, they were not without 
remedy. ‘The proceeding by certiorari was open to them. The 
judgment is affirmed. | 


Affirmed. 
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STATE OF ILLINOIS, tL ss 
SECOND DISTRICT. 3 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, Curistopner C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and nine- 
teen, within and for the Second a) dine of the State of 

é 
Illinois: & 
7 ' 
JOHN 2 ae Presiding Justice 


4 
Hon. DUANE J.” CARNES, Justice. 
i 


Hon. DORRANCE DIBELL, Justice. 


Present--The Hon. 


CHRISTOPHER C. DUFFY, Clerk. 


CURT S. AYRES, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
April 4, 1919, the opinion of. the Court was filed in 
in the words and figures 


the Clerk’s office of said Court, 


following, to-wit: 
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Gen. No. 6636, Agenda No.45. October Term, 19189. 
Ersmo Paglia, 


Zie TA. O98 
Appe Llant , 


~vs- Error to Winnebago. 


Chicago Iki lwaukee & Gar 
“Ballway Compe ny , : 


Appellee. 


% 


Garnes, Je 


Ersmo Paglia, the appellant, on the morning of April 20, 
1916, at Rockford, Illinois, got on to the footboard of a switch 
engine of the appellee, Chicago, llilwaukee & Gary Railwey Company, 
that was backing slowly near his house. His only purpose was to 
get a free ride. After running s short distance the engine came 
in contact with a metal can about fourteen inches high and of the 
same diameter lying on or near the track. ‘his collision in 
some way elevated the part of the footboard on which he was stand- 
ing and threw him off, severely injuring him. He brought this 
action to recover for that injury, and at the close of the evidence 
the court entered judgment on a directed verdict for the defendant, 


from which this appeal is prosecuted. 


The declaration set out the facts as above stated with 
averments as to the can that there was a large and heavy ob- 
stzuction in the center of said track, which was seen by the 
engineer in time so in the exercise of due care he could have 
stopped the engine before reaching it; also that the plaintiff 
was on the footboard at the invitation of the engineer. The 


act of the engineer is there characterized as improper in care~ 
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lessly and negligently running and driving the locomotive ait 52 


said obstruction. The general issue was plead. 


Appellant insists that the declaration charges a wanton 
and wilful act of the defendant. and does not claim that appe llee 


owed him any duty except not to wilfully and wantonly injure him. | 


fhere is no allegation in the declaration showing any relation 
between appellant and apvellee raising a duty or obligation to- ? 
ward him as a passenger, and under the evidence it is clear and 
undisputed that he was either a trespasser or a mere licensee. 
There is verhaps room for argument whether the declaration averred 
facts constituting wilful negligence, and if so, whether it can 
be regarded as adharge of wanton and wilful conduct in the fact 

of its own characterization of those facts as mere negligence. 
But it is umnecessary to discuss that question if the evidence 
entirely fails to show wilful and wanton conduct on the part of 
the engineer. 


In addition to the uncontroverted proven facts above 
stated, appellant testified that the engine slowed dom as it 
was passing him; that he spoke to the engineer as he got on to 
the footboard, and that he saw the can lying on or near the track 
and told the engineer to stop, and the engineer looked in that 
direction. The engineer testified that he did not kmow ap- 
péllant was on the engine, did not see or hear anything of him 
until he was thrown off the footboard,amd that he did not see 
the can. The court in directing a verdict was bound to assume 
the truth of appe Maeh'4, Seastaiay so contradicted by the engineer; 
therefore, the inguiry/is whether, assuming the truth of that 
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evidence with ail proper inferences to be drawn therefrom, 

it fairly and reasonably tended to support a charge of a wanton 
and wilful act of the engineer. here is a tendency to 
confuse negligence, especially if gross, with wilful and 

wanton acts, and perhaps expressions in some reported cases 
‘indicating that one my shade into the other. The law, however, 
is clearly stated in C.B.& °.R.R.Co.,v.Johnson,Admr.}03 111.512, 
quoted with approval in Chicago City Ry. (o., v.Jordan, 215 Ill. 
390, on page 397, as follows:- "In negligence there is no purpose 
to do a wrongful act or to omit the perfomance of a duty. 
Negligence, even when gross, is but an omission of duty. It 
is not designed and intentional mischief, although it may be 
cogent evidence of such anact." The court after so quoting 
from the former case adds= "Where there is a particular intent ion 
to injure, or a degree of wilful or wanton recklessness which 
authorizes a presumption of an intention to injure generally, 

the act ceases to be merely negligent ami becomes wilful or 
wanton. in such a case there may be an actual intent to injure, 
or such a conscious or intentional disregard of the rights of 
others as to warrant a conclusion that an injury was intended." 
We see no evidence of a wilful or wanton act. There was cer- 
tainly no "actual intent to injure." Appellant was an acquaint- 
ance of the engineer, ami the evidence leaves no reasonable 
ground for the conclusion that there was a conscious or 
intentional disregard of the right of appellant. Assuming the 
truth of appllant's testimony, the engineer might have seen 

the can. And even.assuming that he did see it notwithstanding 
his evidence that he did not, still there is no ground for pie- 


suming "an intention to injure generally". Th situation was 
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not one where an injury would ordinarily occur. The fcotboard 
was in two pieces. Appellant could have stepped off the part 
that was raised by the can on to the other piece, or on to the 
ground had he foreseen that the can would raise the board. Ap- 
pellee's -ounsel say he probably did kick at the can and lose 
his balance. It is not clear that the act of the engineer was 
even careless and negligent as characterized in the declaration; 
but whether it was or not we see no evidence that it was wilful 
or wanton. It follows tht in our opinion the court did not 
err in directing the verdict. The judgment should therefore be 
affirmed. | 

affirmed. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. : 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHrr C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 


4 Ix Testimony Wuerror, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





_thousand nine hundred and 








Clerk of the Appellate Court. 


(7721-500-5-18) 
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AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuesday, t@e first day of April, 
in the year of our Lord one thousand nine hundred and nine- 


\ teen, within and for the Secofd District of the State of 

‘[llinois: 

Pieeckt--The Hon. JOHN oe ae Presiding Justice. 

| Hon. DUANE J. CARNES, Justice. 

Hon. DORRANCE DIBRLL, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


‘\, CURT S. AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
April 4, 1919, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6612. Agenda 49, 
2131.A. 699 
Peter Pelias, 
Appellee, 


-vs- Appeal from county ourt, 
. Will County. 
Mathew Ch Dragajtis, 
Appe Llant. 


 Mehaus, J. 


In this case there was a trial of the right of property 
in the county court of Will county. The property of the appellee, 
Peter Pelias, had been levied upon by writ of attachment sued out 
in the circuit court by the appdlant, Iathew Ch Dragajtis. The 
trial resulted in a verdict for the appellee upon which judgment 
was rendered, and from this judgment an appeal is prosecuted. 

The mterial facts disclosed by the record arethat one George 
Anastasopulos owmed and conducted a grocery and bakery business 
in the city of Joliet for about four years prior ta the comuence- 
ment of this suit. He had become largely indebted to various 
parties in connection with his business, ani on Janwry 16,1918, 
suddenly left the city of Joliet. Among his creditors at that 
time was the appellec, who claimed that Anastasopulos owed him 
about $1300.00. He also owed a Joliet bank about $850.00,for 
which debt the appellee was surety. About January 19, 1918, 
after the departure of Anastasopulos attachment proceedings 
were commenced against Anastasopulos by the bank, and the ap- 
pellee, and the grocery and bakery property of <Anastasopulos 
was levied uppn. Afterwards, about January 21, 1918, the 
appellee paid the claim of the bank, and called a meetim of 
creditors of Anastasopulos and made a settlement with them, 
peying 30 cents on the dollar of their claims. In this way 
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he paid out for Anastasopulos about $4200.00. On January %, 
1918, Anastasopulos returned to Joliet, and then made a bill 

of sale disposing of allhis grocery and bakery property to the 
appellee, and the appellee paid $50.00 in addition to the auounts 
already paid out for the property and business and took possession 
of it, and was in possession of it ss owner on or about January 30, 
1918, when the appellant appeared and negotiated with him for 

the purchase of the property. The appellee finally proposed to 
sell to the appe llant for $4500.00, and these terms were accepted 
by the appellant and‘he paid $200.00 on the purchase price. 

The remainder ofthe purchase price, however,was never paid, ap- 
parent ly for the reason that the appellant claimed that Anastasopulos 
owed him $455.00, and insisted on ving that amount allowe: on 

the purchase price, which the appellee refused to do. Afterwards 
the appellant commenced a suit in attachment on his claim of 
$455.00 against Anastasopulos, and had the levy of the writ made 
upon the property in volved in this litigation. 


Two grounds are urged and argued for reversal of the 
judgment. The appellant contends that the verdict am judgment 
are contrary to the law and the evidence; also that the court 
erred in refusing to admit certain evidence claimed to be com- 
petent and mterial. The question as to the admissibility of 
cértain evidence arose in this way. The appellant, who claimed 
to be a creditor of Anastasopulos, had testified that one ifike 
Pappas, wha was present at a certain conversation which he md 
had with Anastasopmlos after Anastasopulos returned to Jolict, 
and which occurred on the second floor of 225 North Bluff Street 
about ten or eleven o'clock at night, and in which conversation 
Anastasopulos had admitted that he was indbted to the «p ellant. 
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Im rebuttal the appellee called Ifike Pappas; and Pappas was asked 
in his examination in clief if he was présent at any conversation 
between the appellee and George Anastasopulos at 225 North Bluff 
Street at about ten or eleven o'clock on the night in question, 


and he answered thet he was not there when such a conversation 


took place between George Anastasopulos and the appellant. On 
cross examination the witness said that he was there the next 
night about eight or nine o'clock; that he went up there to 
collect some money from Anastasopulos, and that he, and the ap- 
pellee, and appellant were there at the same time. Then on 
cross examination the question was asked by the appellant's 
counsel-"Was there some talking about George, the money that 
George owed to Draga jtis at that time", which question was ob- 
jected to and the objection sustained. It is insisted by the 
appellant that the court erred in sustaining the objection. 

But it is apparent that the question related to a different con- 
versation or occasion than the one inquired bout in chief, and 
was therefore properly ruled out on that ground alone. But the 
question was also objectionable because it assumed that an 
indebtedness existed between the appellant and Anastasopulos ,which 
was the controverted question of fact in the case. Nor did 
appellant's counsel inform the court by an offer to prove that 

he expected by the answer to the question to show that Anas tasopulos 
at that time admitted in the presence of the appellee that he 

was indebted to the appellant. 


The main controverted question in the case, and which 


the instructions of the court submitted to the jury was whether 
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the appellant at the time of the transfer or sale of the business 
and property of Anastasopulos to the appellee was a bona fide 
creditor of Ansstasopulos. It is practically conceded by both 
parties to this controversy that the sale and transfer of the 
business and property of Anastasomlos to the appellee was in 
conflict with th: provisions of the Bulk Sales act; but if the 
appellant was not a creditor at that time he wes not in position 
to attack the validity of the sale on that ground. There was 
evidence tending to show that Anastasopulos was indebted to 
the appellant in the anount that he claimed. There were a number 
of facts and circumstances also proven, which tended to impeach 
his claim. Among other things it was show tht the evidence 
of indebtedness which appellant produced had been drawn up about 
the time of the commencement of the suit and then dated back to 
Septanber @1,1917. The force of the frets and circumstances 
which had a, bearing on the good faith of the transaction were of 
such a character that the jury who saw and heard the various wit- 
nesses testify about the matters involved were in the best position 
to determine this question. This court would not be warranted 
in holding that the jury should have determined differently. 
Ifthe jury had decided the mtters involved in favor of the appellant 
we would have been equally bound to sustain the finding. But 
there is another reason why the appellant could not question the 
validity of the sale to the appellee on the ground that the Bulk 
Sales Law had not been complied with. A saie mde in violation 
of the Bulk Sales Law is not absolutely void, but only voidable, 
and voidable only at the instance of a creditor whose rights are 
invaded thereby. ut a creditor my waive his right to question 
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the sale, and we think that the 
he negotiated with the appellee and purchased the property in 
-question/ When he purchased the property he did it on the as- 
sumption that he regarded the sale from Anastasopulos to appellee 


as valid, and acquired appellee's title on that basis. 


appellant im this case did so when 


fhe record doesnot disclose any reversible error, and 


the judguent is affirmed. 
‘Judgment affirmed. 
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STATE OF ILLINOIS, L ss 
SECOND DISTRICT. i 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHrR C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
Ix Testimony Wuereor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of Our Lord one thousand nine hundred and nine- 


teen, within and for the Second District of the State of 


Talaeimod si 


Present -- The Hon. JOHN M. NIEHAUS, Presiding Justice 
Hon. DUANE J. CARNES, Justice 
Hon. DORRANCE DIBELL, Justice 
CHRISTOPHER C. DUFFY, Clerk 


CURT S. AYRES, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
April 4, 1919, the opinion of the Court was filed in the 
Clerk's office of said court, in the words and figures 


following, to-wit: 
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- JOHN KAWS an¢ ELLA MURPHY, 213 1.A. 699 


i Appellees; ; 
: -¥s~ 


~—— 


~ WILLIAM HSURY HUDSO!, PORTER 
» )HUDSON, and WILLIAM H2NRY 
"HUDSON as Administrator of 
*” the Estate of JOHN HUTSON, 


Appenl from Cireuit Cour 


Iroquois County. 


—— ee ee eee ew 


Deceased. 
; Appellants. 
Hiehaus, 2. 
, This is an appen] proeecuted by William Henry t 


Eudgon ané others, from a decree of the cireuit court of Iro- 
quois County allowing a solicitor's fee of $1000.00 to be | 
taxed aa sosts, for the eervices of the complainant's solicitors bi 
in the partition of farm landa of the value of about $25000.00. 
It le conceded by the appellants, that the righte and interests : 
* of the parties in the premises teambe partitioned, were correct- . 
ly set up in the bill, but it le contended that in view of the 
fact, that the bill aleo prayse,for an accounting from the ap- 9 
pellamt William Henry Hudson, one of the defendants in the bill, 
— who was a tenant in common with the complainants, that the 7 
solicitor’s fee should not therefore, have been apportioned a- 
mong the parties in interest. And isu wis that the éde- 
‘ee fendant willing Henry Hudson was charged with having received 
ae Tents and isquee arising from enxid premises for a long period 


ie , j 
ot time, auount ing to « large sum of momey; and that he Cenied 





| hese charges; that therefore the suit cannot be considered ae 

an Amiorble proseeaine Sunt it wes eiue necessary for thie 

tefencant to émploy and pay hie own counge] on Aceount of the 
eat ted uatterg involved in the account ing; a it would 






inequitable to require s contribution from him to 
: ‘ the fees of the counsel] of his oppomente. The 
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a enswer to this contention of the appellants however is, that the 


| accounting prayed for im the bill, while properly % part of the 
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It wns not sought to have the anouat wh ich theeomplninants claimec 
‘the defendant owed, made % lien on his 


ntereat in the premises, 
Demor ¢14 it in any other way affect the setting off of such inter- 
est to the defendant. 

: It is conceded that the bill clearly amé correctly 


ij ve up the rights and intereste of the ia and the sulswer 


taoidental me the partition; nor does the record dieclose, even 


the parties. So far as disclosed by the record, the ser~ . 
ie of complainnnt's solicitors were fair and just; and browpht 
| out i proper partition of the land; and no objections were filed. Bs 
by any ot the parties in interest in the partition, to the report 
f the Commissioners who were Appointed to make the partition. 

Onder the holding of the Suprene Court im Stollaré v. youn 240 
Y ~ Sista preted a ‘Proper e1se for the apportionment of 


ae ’ 


oi a part of the costs. 
matte Cassar si there was no dispute concerning the 


vr 


wey 


ve 
~ 





‘ ‘gibeqoxg eta seltiag o49.t¢ Siperezat Ome spooks ods 
% “470% boys gut tangoba ene to" vetone ext 


i anes seootoulh brosey od? e900 rom > irre cone 8 
| x" wpa, cctizsesd to yexverertdad yan yeany ody hee 
aM aqee Od), bxeeeT oc? ‘va Sead foalt an mt 02" 


at ae 







sant 82. tevewod eiaalisaca ake :# wet tia Ya 


at te’ cag » <l rsqoK elt ite |, Lite edd at: Soe. 7 
rhe Cs . 
PP -agitiiveq eft 20 seatem ot Papost en seule ot be 










amt : 
, ee ae 
titoetroe bas “lmwele [hic ott bast babednos ak. 


id eit tun ;agkinag edt to ateetetud bax nial at 


> Rae eriliiy qi seatsesy: wi? iam bavinoor.o: 
cleven etéteveds daw {0 id sae: . 






‘ cae: 


zm en 
Pian bw Tas) tem Sie? rie, asotiol fom a! tanmtatg uo ti 


e at Tsatetal al seddumy odd) gcuan Ctstex vet ot 


Ny _ 
‘ 














Pelit stow aati toetdo om ban’ +haal Gat: % OPS Li tq 4 “f 
pibqet ei) of moltitiaq: on? al nh < at wolttaq oat: | 

cholti zing ot exam 02 MePRLOqan Shee ctw remo tbi tas 3 5 8 
OPS. oweoth cv otal [ode aF ta aos Vqe oi? | to ani eted ait 


60 tnetaet?toqae eat rot ests 2094 Og Bednbcen: ates | 


at 
Res:i, 


erthtsted? eow th tad? + moLatge te st ef bas ‘aed : 
<G2600 edt-to traq @ as beane: on 

ent qutaueceoo steqeath 6a Baw ors 8S) Ef tuststage ret 
iqgae tte on ‘wr ,nogteh yumpieme 00620) tarl i erde — 
thivt aced oved gam en got Lintesd vo es02 cia? eet 
tee f ov 4 eved Of. 90metRup etentand cen be @ 
Love Tom Sec) esmeied siseMiweditep ness wi? no one ae : 
“S00 S220 802 ofd-ewed of+ Ifnth nde iO SORES Or. ae 


nif? teter e200 ow bszat Yea oui Fone stadhot th a 











ue tances here presented. Searl v. S@ar] 122 Ill.App. 12°. 
06 wrt held in in Iluashee v. Dunshee T1l.App-290 in sur: | 
F : : situat tong that though 18 aay be thought pruve:' 
othe pereonn? Telatione os tue . fen are un*rient)y, “or 


ne he ¢ the erie enoe 


meee aye 


pr aT” Oe ae. ere 
“BUCh Fetes wire 


nt that 0 





) esee. The éecree is therefore affirwes. 


> 
jab 
DeereeAffirned. 
~ .- 
’ 
‘ ~ 
’ *\ 
ae a od ‘* f i * 
¥ ng 
‘<8 .'} 
ae ps nL 
kc ‘ 7 
re : | 


mh 








4 — 
"- x if 7230, 
4 eo ty 
es py a * 
t~ eee, Saree eee oe 
vt : ~ . a¥ re i te ; 
= ; € x 2 ce 


ng f ; \ ng" 


Af 
er) Fogo ETT sus cada = 
ase at oasegak, LAT" CHL 46 


oe Pee voit “st tb “Rqsost tet toad 
| al Bi hg wHek vai 
20"? so \agt tee om aaltuon seo ap annttete: nr 


uf ‘= iN 


0! Spb ee ety ag? tant e08 af pisonces gotens a 
a we 
at 5 Sah what ~ctityaog 14 fisiat sop tarrie. on - 


il > 


o rae Pureastol be poltsdyan of Aalst oy see 
‘. i we, a Gy 
sou auebing eas “edt Ratsenb tad apart 


“angel Ane te om Lacan's now bower. abn at tna 


aed 
= 
> 
? 


f 


ft 


abene2t Ikea teed 


sat na » 
te ~ ‘ 
= 
~ ‘ 
-" - i” 
i ‘ , 4 
we. bad $i¥ + oo 
ee Whe J “* 
Si EPs, BAY 
>) ” " 
i~w ¥ af a ae 1 ers »*% 







die gt Ah 


if 
— 


a3 I. A. é | 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and nine- 
teen, within and for the Second Déstrict of the State of 
Illinois: i 

Present--The Hon. JOHN M.”’ NIEHAUS, Presiding Justice. 

| \ Hon. DUANE J. ee 


‘ Hon. DORRANCE DIBELL, Justice. 


\ 
\CHRISTOPHER C. DUFFY, Clerk. 


CURT S. AYRES, Sheriff. 
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ee) LE REMEMBERED » yihae afterwards, to-wit: on 
April 4, 1919, the opinion op/ the Court was filed in 
\ e 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Metta F.H.Dillon, 2 1 3 T A. a 0 0 


Appellee, 
-vs- Appeal from circuit court, 
Whiteside County. 
xy D. Brenneman, Alice 
erson, liargaret Grimes, 
Frank A.Grimes ,adminis trator 
of the Estate of Moses Dillon, 
deceased, The lioses Dillon 
Company, a2 corporation. 
a . Appellants, 
a 


Joseph G.Dillon,iioses G.Dillon, 
and 1.L.Weaver, guardian of 
Moses G. Dillon, 


Ma 
D. 
Fra 


Appe Llees. 


Niehaus J. 


The appellee, Metta P.u.Dillon, widow of lioses Dillon, 
deceased, filed a bill in equity to set aside and concel the 
assigments of 238 shares of stock in the Moses Dillon Company, 
made by loses Dillon, deceased, in his lifetime, to the appellants, 
Mary D.Bremneman, Alice D.Overson, and llargaret Grimes, Joseph G. 
Dillon and Moses G.Dillon; and to cancel the shares of stock which 
had been re-issued by the Moses Dillon Company to said parties 
by virtue of said assignments; and to have said shares of stock 
returned to the administrator of the estate of said deceased,as 
a a part of the assets of said estate. ‘The reason alleged in 
the bill for setting aside the assignments of stock is that the 
stock was never delivered to the assignees in the lifetime of 
the deceased, and that therefore the title never passed to the 
assignees, and was still in the assignor at the time of his death. 
Answers were filed to the bill by the parties defendant, and 
replications to the answers by the complainmt. The cause was 

jhe 
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_referred to the master in chancery and the waster reprted his 
findings,which were in favor of the appellee, amd exceptions 

were filed thereto by the appellants. Upon the hearing of the 

- gause the exceptions were overruled by the court, and the court 

| decreed that the ownership of the stock was in Mo,es Dillon at 

the time of his death, and that the parties to whom the assignments 
_ bad been made were not entitled to the stock which had been issued 
to them, and ordered that the assignments of the stock be canceled 
and that the stock be re-issued and delivered to the aduinistrator 
of the estate; also enjoined the appellants from selling or 
disposing of the shares of ,tock, and restrained the company from 
paying them any dividends on same. 


fhe vital question raiged on appeal fran the decree is 
whether the stock im question was delivered. fhe evidence shows 
that the lio,es Dillon Company is a corporation organized and doing 
business at Sterling; that the deceased,iioses Dillon, owned 238 
shares of gtock in the corporation. These were embraced in 
several certificates; Certificate No.6 was for 220 shares; and 
this certificate he had assigned on October 15, 1906, to lirs.Frank 
A.Grimes and sisters, who were the three daughters of the deceased, 
the appellants, Mary D.brenneman, Alice D.Overson and Margaret 
Grimes. Certificate No.7 was for 12 slmres; and wder date of 
April 28, 1913, he had assigned this to Joseph G.Dillon, his son. 
Certificates Nos.2 and 3 were for one share each, and these he md 
assigned to Moses G.Dillon, his grandson, as of tle date ,October 
15,1906. Joseph G.Dillon resided in Fargo, North Dakota, and 
it appears from his testimony thet in the month of April 1913 he 
"had received by mail from his father a large enve Lope addressed 


to him which was marked "Dont open"; at the same tim )e received 
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from his father a letter stating that be wes about to mil him 
the ¢ nvelope marked "dont open" and that if anything happened to 
him he was to open the envelope; otherwise he was to keep it until 
his father asked for it. He further testified that he placed the 
envelope in the safe where it remained intact until after his 
father's death. He then opened it and found that it contained the 
certificates of stock in question, with the assigmments thereon; 

and thereupon delivered the certitieates of stock to the parties 
named as ak assignees therein, taking poswession of the one assign- 
ed t@ himself. These certificates were then surrendered to the 
Moses Dillon Company, who issued new shares of stock in Lieu 
thereof in accordance with the assignments. It is evident that 

the assignments of stock in quéstion when made by the deceased 

were intended as a future gift of the stock to the parties named 
as assignees. A delivery was necessary to mke a gift legally 
effective. And to complete the delivery the donar must have sur- 
rendered all control and dominion over the property donated. 

Telford v.Patton, 144 Ill. 611; Williams v.Chamberlain, 165 111.210; 
People v.Csontos,275 111.402; Erwin v.Felter, 283 111.36; Lounsberry 
veBoger, 193 I1l.App.38. In this case the evidence is clear 
that the deceased did not relinquish his control over the stock which 
he had assigned. His directions to his son in th letter sent, as 
well as the notation on the envelope containing the certificates of 
stock, were expressly to the effect that nothing should be done with 
them- not even to open the envelope unless something should happen 
to him; and it is evident that the deceased intended to, and did, 
thereby retain control over the stock until his death. According 
to these directions Joseph G.Dillon held the stock during the life 
time of the father, for the father, and subject to any further 

alien 
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from his father a letter stating that he wes about to mail him 
the e nvelope marked "dont open" and that if anything happened to 
hin he was to open the envelope; otherwise he was to keep it until 
his father asked for it. He further testified that he placed the 
envelope in the safe where it remained intact until after his 
father's death. He then opened it and found that it contained the 
certificates of stock in question, with the assigmments thereon; 
and thereupon delivered the certitivates of stock to the parties 
mamed as ak assignees therein, taking poswession of the one assign- 
ed té@ himself. These certificates were then surrendered to the 
Moses Dillon Company, who issued new shares of stock in Liew 
thereof in accordance with the assignments. It is evident that 
the assignments of stock in question when made by the deceased 
were intended as a future gift of the stock to the parties named 
as assignees. A delivery was necessary to mke a gift legally 
effective. And to complete the delivery the donar must have sur- 
rendered all control and dominion over the property donated. 
Telford v.Patton, 144 Ill. 611; Williams v.Chamberlain, 165 111.210; 
People v.Csontos,275 111.402; Erwin v.Felter, 283 111.36; Lounsberry 
v.Boger, 193 I11.App.384. In this case the evidence is clear 
that the deceased did not relinquish his control over the stock which 
he had assigned. His directions to his son in th letter sent, as 
well as the notation on the envelope containing the certificates of 
stock, were expressly to the effect that nothing should be done with 
them- not even to open the envelope unless something should happen 
to him; and it is evident that the deceased intended to, and did, 
thereby retain control over the stock until his death. According 
to these directions Joseph G.Dillon held the «tock during the life 
time of the father, for the father, and subject to any further 
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directions the father might choose to make in reference thereto; 
he was the agent of the father in this transaction, and in no 

sense can he be regarded as tle agent of the appellants during the 

= lifetime of the father. We are of opinion thet under these 
circumstances the court below properly found that there was no 

delivery of this stock in the lifetime of lloses Dillon to the ap- 
pellants, and that therefore the title to the stock did not pass 
to the appellants, but remained in the deceased notwithstanding the 
assignments, and.was in the deceased at the time of his death; 
and that the stock was a part of the assets of his estate. It 
is contended that Joseph ¢.Dillon who was a party defendant, and 
who was called as a witness by the complainant, was not competent 
under section 2,chap.51,of the act Concerning Iividence and De~ 
positions, to testify, because one of the parties defendant in the 
suit was the administrator of lioses Dillon's estate. But it is 
apparent that the testimony of this witness did notcome within 
the restrictions of the act referred to, even assuming tmt his 
testimony was in his ow interest as well as in the interest of 
the complainant; it was not adverse to the interests of the ad- 
ministrator, nor of the estate which the administrator represented; 
nor can he be considered an advsere jparty to the administrator, 
and his testimony was undoubtedly competent so far as it concerned 
the appellants, whose rights only are involved in this appeal, 
for they were not defending as heirs of the deceased, but as grantees 
and assignees. Johnson v.Fulk, 182 111.328. We are of opinion 
that the contents of the letter which Dillon testified he had 
received from his father contemporaneously with the package con- 
taining the stock, was properly admitted upon the proof mde of its 
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or destruction, there being no . eo of any fraudulent 
iproper purpose in such loss or d struction. Proof of the i 
ct,however, that the deceased retained dominion and control. | 

“the stock, which he had assigned, during his lifetime, ada 
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iciently established by other evidence in the cases — 


ary: i 
_ We find no error in the record and the decree is affirne d. 


Decree affirmed. 
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STATE OF ILLINOIS, t ss 
SECOND DISTRICT. g 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


I, CuristopHre C. Durry, Clerk of the Appellate Court, in 


the above entitled cause, of record in my office. 
In Testimony Wuerror, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tues 
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in the year of our Lord one th 


y, the§first day of April, 
sand nine hundred-and nine- 


teen, Within and for the Secon@ District of the State of 


Illinois: 


Present--~The Hon. JOHN M. NIEHAUS # Presiding Justice. 


Hon. DUANE J. CARNES Justice. 


\\ Hon. DORRANCE DIBELL 
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‘CHRISTOPHER C. DUFFY 


Justice. 


Clerk. 


CURT S. AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APR the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6629. Agenda 26. 
yy 
M. Oltusky, ou oO LA. ¢ 0 0 
Appellee, 
-Vs- Appeal ffom Circuit Court 
a, and Northwestern Lake County. 
Railway Company, 

Appellant. 

Nichaus, J. 


In this case Moses Oltusky, the appellec, residing at 
Waukegan, bought 336 sacks of potatoes, supposed to weigh 36945 
lbs. ,from Charles llurphy & Compny of Chicago. The potatoes were 
shipped by him by railroad from Shelley, Idaho. The car in which 
the potatoes were shipped was sealed and the shipment arrived at 
Waukegan from the point of origin in due time over the Chicago & 
Northwestern Railway, the appellant's line. A bill of lading 
was issued by the railroad carried receiving the freight in question 
in Idaho, and was attached to a sight drft for $1600.96, dram on 
the appellee by lurphy & Company. ‘The car containing the shipment 
in question after its arrival at Waukegan was inspected by appellee 
and after inspecting its contents he paid tle draft and got the 
bill of lading, and the potatoes were theh delivered to Bim by the 
appéllant. Heremoved them from the car end had them weighed on 
the city scales at Wmkegan, and thereby ascertained the net weight 
of the potatoes and sacks to be 35820 lbs. Appellee claims that 
the amount of the draft paid was for 36945 lbs, and that the 
weight as ascertained by the ci ty scales showed a shortage of 1125 
lbs, which represented 18 bushels and 45 lbs. of potatoes, mrket 
value of which was $2.60 per bushel, and that he was’ therefore 
damaged to the amount of $48.80, by this shortage in weight. After 
the appellee had taken the potatoes from the car, and weighed then, 
and had found this alleged shortage in weight, he asked appellant's 
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agent to wigh the emptied car. The agent infomed him that it 
would cost him $2.00 to have the car weighed, which appellee said 
he would pay, and the agent thereupon promised to tive the ar 
weighed, but he did not so do, and afterwards stated that he couldn't 
have it weighed because it had been imuediately reloaded and talen 
away Appellee informed th agent that the reason he wanted it 
weighed was bevause there was a shortgae inweight, which he expected 
lurphy & Company to settle for, and that they would not settle except 
on the basis of the railroad's weights; that therefore he ha to 
have the car weighed by the railroad company. iIturphy & Company 
refused to mke any settlement with the appellee, and he thereupon 
sued the appellant before a justice of the peace in Lake county,and 
recovered a judgment for $48.80 and costs of the suit, Anappeal 
was taken to the circuit court, and a trial de novo resulted in a 
verdict and judgment for $48.75, from which judgment this <p peal is 


now prosecuted. 
7 


Appellee claims that he has a right of action against th 
appellant because of the heglect of appellant's agent to weigh the 
car and furnish him with railroad weights so he could obtain a 
settlement from liurphy % Company; that he was prevented by the failure 
of the agent to weigh the var from obtaining compensation from llurphy 
& Company for the damages which he suffered on account of the shortage, 
but he also insists that appellant is liable on general principles,as 
a reftroad carrier, because of a shortage occurring in the trans- 
portation of freight. It is evident, however, that if Ilurphy & 
company occasoned the shortage of weight in the shipment of the 
potatoes and were liable therefor, his right of action against 
them would not depend on his getting proof of the shortage by 
railroad weights; nor would the fact that ifurphy & Company 
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wpuld not settle their liability except by weights furnished by 
the railroad company impair his right of action, if he had any, 
against them. Nor is it appearent wmt particular light the 
weighing by the railroad company of the emptied car would shed 
on the mtter of the weight of tt 336 sacks of potatoes after 
he had takem them fran the car and had them wighed onthe city 
scales, and had thereby already ascertained the actual and exact 
weight of the potatoes and sacks. It is apparent fran tlhe mere 
statement of this situation thet appellee was not deprived of 
any right of recovery which he may have had against Murphy & 
Company bythe failure of appellant's agent to weigh the car; nor 
did this failure to wigh the car transpose the legal right to 
recover for this alleged shortage from lurphy & Company into a 
right of action against the appellant. Upon the question of the 
appellee’s right to recover from the appellant as a railroad 
carrier, it may be said that the proof is practically conclusive 
in showing that the shortage complained of did not occur while the 
shipment in question was in transit. According to appellee's 
own testimony he inspected the car and contents and found th 
seal of the car unbroken and the ontents undisturbed, and that 
there was no evidence of any loss of potatoes from the sacks; but 
assuming that there is a liability against the railroad carrier 
on account of this al leged shortage in freight, such liability 
is not against the appellant. This was an interstate shipment, 
originating in the state of Idaho. Under tl Carmack Amenduent 
to the act to Regulate Interstate Commerce ,(Vol.4,Fed.Stat. 
Annotated 2nd Hdit.sec.20,par.K,p.506) appellee'e right of action, 
if he hesany, would be against the initial carrier who received 
the freight and issued the bill of lading therefor. Looney v. 
«in 
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Oregon Short Line R.R.Co., 271 111.538. The appellee didnot 
introduce in evidence the bill of laling, which would have shown 
who the initial carrier was; but it is clear from the evidence 

that it was not the appellant, the shipment ving been handled 

by at least two railroad lines before it reached the line of 
appellant. For the reasons stated, we are of opinion that appellee 
has no right of action against the a@pellant, and judgment is: 


therefore rewersed. 


Judguent reversed. 


Finding of Facts: We find that the evidance in this case 
does not show any indebtedness from the 


appellant to the = pellee. 
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SECOND DISTRICT. I, CurisropHer C. Durry, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 


STATE OF ILLINOIS, t ss 


the above entitled cause, of record in my office. 
Ix Testimony Wuervor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


held at Ottawa, on Tuesday, the first day of April, 
year of our Lord one thousand nine hundred and nine- 
within and for the Second District of the State of 
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following, 
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Gen. No. 6621. genda 06. 


gs A F.Lambert, Administrator 2 ] g I fs. i Q 0 


Esta te of Harrison 
Burdick, Deceased, 
: Appe llant, 
-Vs- Appeal from Circuit Court 
Will Coun unty. 


Lee B, Overman, 
Appellee. 


Niehaus, J. 


This case involves the matter of an accounting with re- 
ference to certain business transactions had between Harrison 
Burdick, now deceased, and the appellec, Lee B. O¥erman. In the 
year 1913, before the occurrence of the transactions in question, 
Burdick was a farmer residing on a farm which he owed near 
Plainfield, and had grown old and feeble. The appellee acted as 
his agent in the sale of his farm, and attended to the collection 
of the proceeds of the sale; also collected the proceeds of the 
sale of some of the personal property situated on the farm; 
and it is evident from the proof that the relation of the appellee 
to Burdick was one of trust and confidence. mn July 31, 1915, 
Burdick was adjudged to be feeble minded and the appellant, A. F. 
Lambert, was appointed his conservator. After the appointment 
of appellant as conservator, he filed a bill in equity in the 
cireuit court of Will county for an accounting. The e vidence 
shows that at the time of the transaction hcre involved the 
appellee was in the real estate and insurance business in the 
city of Plainfield; that he acted for Burdick in the sale of the 
farm to Orville U. Johnson, and collected the proceeds of the 
sale of the personal property, and that after the sale of the 
farm he acted for Burdick in the purchase from William Wylie of 
a house and lot in Plainfield, to which turdick removed after 
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the farm was sold. During the pendency of this suit in the 
circuit court Burdick died, and thereupon the bill was amended, 
and the appellant, as administrator, was substituted as com- 
plainant. The case was regularly referred to the master to hear 
the evidence, and to report his conclusions concerning the state 
of the account between the parties. The proofs were taken 
before the master at various times between July 26, 1916, and 
May 4, 1917, and the master thereupon made a report in which 
he found that there was a balance due from the appellee arising 
from the procecds of the sale of the Burdick farm and personal 
property amounting to the sum of $2564.05; and that the appellee 
should also be charged with $350.00 which he had improperly re- 
tained as a part of the purchase price of the Wylie house. To 
these findings of the master appellee filed objections which 
were overruled by the waster, and the objections were then al- 
lowed to stand as exceptions. Upon the hearing of the case 
by the court the exceptions to the findings of the master con- 
cerning #he balance due of $2564.05 were sustained; but the 
exceptions to the $350.00 item found by the master to be due 
from the appellee were overruled, and a decree was entered ac- 
cordingly; from which decree the appellant, as administrator, 
prosecutes this appeal. No cross errors were assigned by the 
appellee with reference to the $350.00 item, and this must 
therefore be regarded so far as this appeal is concerned, as a 
properly adjudicated mtter. Coe v.lloon, 260 I1l. 76; 

Krisman v.Johnson City , 190 I11l.App.612; Hyde V.Sokal, 178 I11. 
App.601; Ross v.New South Farm & H. Co., 191 I11.App. 353. 
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This controversy on appeal therefore concerns only the 
matter of the balance of $2564.05 to which the court sustained 


exce ptions. 


fhe proof shows that appellec took charge of the sale of 
the farm for Burdick in 1913, and that it was sold to Johnson 
on November 17th of that year for $16870.00. The first payment 
of the purchase price made by Johnson to the appellee was $500.00 
but the sale was not completed until llarch 1, 1914, and Johnson 
then paid the appellee $3370.00 in cash, turned over to hima 
trust deed and two notes executed by other parties and seeured 
by a trust deed, each of the notes being for the sm of $2000.00; 
and for the balance of the purchase money amounting to $9000.00 
Johnson gave his own promissory note payable ten years after 
date, with interest at the rate of 5% per anmm, which was secured 
by a trust deed. And that the appellee also collected $595.23, 
which was the sum total of the proceeds of the sale of Burdick's 
personal property, as found by the waster. 


The appellee denied that he was indebted to Burdick in 
any amount, and claimed that he had accounted for all the money 
and notes he had received and collected to Burdick. As evidence 
to show that he had done so he offered in evidence an account 
book which he testified was a ledger that had been kept in the 
regular course of his business; that it containe: the Burdick 
accounts; that the entries in the Burdick accounts were made by 
him; that the entries had been made in the book about the time 
of each of the transactions involved; and that the entries were 


correct. The appellant objected to the account book offered 


3. 
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on the ground that it was not competent evidence, and the book 
was admitted in evidence subject to appellant's objection; and 
it is certified to this court for inspection. 0m the question 
of the competency of the book as an account book it appears 

from appellee's own testimony that the iurdick accounts in the 
book were not correctly kept. It also appears from the face 
of the book itself on which these accounts appear that the | 
book is not a book of account of the current business of ap- 
péllee during the time of the Burdick transactions; and it is 
also apparent that all the entries in the Burdick accounts must 
have been mde at the sawe time, and with the same pen and ink. 
The Burdick accounts appear to be separated from and are a thing 
apart from all the other matters contained in the book; nor are 
there any other accounts of business transactions of the appellee 
occurring during the period of time covered by the dates of the 
entries in the burdick accounts. There are accounts which 
appear regularly entered on the first seventy-seven pages of the 
book, but all the busines to which these accounts refer appears 
to have been transacted in the year 1889; then there is a skip 
in time to the year 1901, ami there are some accounts am nota- 
tions in pencil entered in the book as of that year. The re 
are no more entries made in the book after 1901 until the year 
1913, the first entry being under date of November 4th of that 
year, and this entry is in the Burdick account; and no other 
entries appear to have been made in the book after tmt except 
in the Burdick accounts. 


It is clear from appellee's own testimony taken in 
connection with the entries in the book that the entries do 
not conform to the actual transactions had: for instance, on 
page 92 of the debit side of me account which relates to the 
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proceeds received by him from the sale of the farm, there is 

a entry of cash received from 0. Johnson, under date of larch, 
ef $7370.00, (the date being written im pencil, and the balance 
of the entry in ink). What he reveived ‘from Johnson,however, was 
$3370.00 in cash, and two notes of $2000.00 each. According 

to the next entry below the one referred to appellee received 
from Johnson ten notes amounting to the sum of $9000.00,when as a 
matter of fact he received but one note for that amount. And on the 
$9000.00 note referred to he collected from Jolmson $1000.00 on 
the 6th of October 1914, and $2000.00 on February 15th,1915, 
according to his own admissions; and he also collected $429.17 
for interest on this $9000.00 note, but no entries appear in the 
book to show these collections. Then on the credit side of 
this account there appears an entry of a payment mde by the 
appellee to William Wylie of $3850.00, and it is admitted that 
‘the correct amount which he paid Wylie was only $2500.00. 

Under date of April 20, 1914, he entered an item crediting hin- 
self with the amount of $9000.00 for ten notes turned over to 
Burdick when the fact is evident that he did not have ten notes 
to turn over to Burdick at any time, but that this $9000.00 
wasim one note upon which, at the time he turned it over to 
Burdick, $3000.00 had been paid, and that hence this credit 
should have been for $6000.00 instead of $9000.00. There is 
another remarkable feature cbout this Burdick account, which 
might be mentioned in this comection. The appellee claimed 
on the hearing before the mster that on February 27, 1914, 

he paid Burdick $2000.00, but no entry appears in this account 
of this payment, yet strange as it may appear from the stand- 
point of accurate book keeping, and notwithstanding the fact that 
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he did rot enter this important item of $2000.00 in the account, 
the total amount of the receipts on the debit side, and the 
total amount of the disbursements on the credit side, which in- 
clude his commissiong, balance exactly, end the account is closed. 
The conclusion is irresistible that this account was put together 
for the purpose of mking it balance and closing it up. From 
wha t has been stated concerning this purported account book, it 
is apparent that it is not a regular account book in which the 
current business of the appellee was recorded; that it was not 
kept in the regular course of business, and that the items con- 
tained therein were not entered contemporaneously with the trans- 
actions to which they refer, and that it is unreliable and in- 
correct. A book of this character is not admissible in evidence. 
1 Greenleaf on Evidence 16 Hd.p.204 parel120; Marshall v.Coleman, 
187 111.556; Kibbe v.Bancroft, 77 111.18; Ruggles v.Gatton, 

50 Ill. 412; Bowyer v.Swect, 3 Scam.120; Treadway v.Treadway, 

5 Ill. App.478. 


The pointed comment made by the supreme court in Kibbe 
v.ebancroft,supra, in passing on the admissibility of an account 
book offered in evidence in that case, applies with equal force 
to the book here in question: "This book does not appear to be 
a book of account of current transactioms, and is in no sense an 
account book of current business and entries, and has no place 
as evidence; **** an account book to be used as evidence should 
be the book containing an entry of transactions in a stor, 
factory or office, as they occur in the regular order of business. 
It would appear froma sample of the book given in the record, 
that it was obsolete- had been leid aside and merely used for 
this entry." -6- 
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The principal item in controversy, however, for which 
the appellee claimed credit, and to whieh reference has already 
been made, is the $2000.00 which the appellee claims to have 
paid Burdick on February 27, 1914. Appellee testified that 
when he wade this payment he took a receipt from Burdick, and 
that the signature on the receipt was Burdick's sigmature, The 
appellant objected to the coupetency of the appellee's testimony 
and the receipt was thereupon admitted subject to the objection. 
Appellee contends that no objection was made to the testimony of 
the apkx appellee concerning the Burdick signature, but the record 
discloses that an objection was made and preserved by the ap- 
péellant. Concerning the payment of the $2000.00 the appellee 
testified that Burdick came into his office and wanted it, in 
fact demanded it, although it does not appear why he wanted it 
or for what purpose. It alse appears from his testimony that 
at that time, he still had in his safe the $2000.00 in certi- 
ficates of deposit of the First National Bank of Joliet, which 
Johnson had paid in on the $9000.00 note and which be longed 
to burdick; that instead of turning over thes: certificates of 
deposit which belonged to Burdick he took from his safe $2000.00 
of his own money in currency consisting mostly of five and ten 
dollar bills, and wrapped up this bundle of currency in a newspaper | 
and turned it over to Burdick, at the same time advising him | 
that he had better imucdiately take this bundle of money to the 
bank across the way and deposit it; and that Burdick took the 
money and went right across the street to the bank and into the 
bank with the money; and that he saw Burdick go across the street 
and into the bank with the money. ‘The records of the bank, 
however, do not show that any money was deposited. Burdick 
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denied that he received this $2000.00, and the appellant testified 
that after he was appointed conservator, and had failed to trace 
up this payment, he went to the office of the appellee in company 
with his attorney, John Savage, and Burdick, to ascertain about 
this payment from the appellee; and that upon this occasion when 
the matter was talked about between the parties, Burdick said 

to the appellec,-"You know you never paid me that money," where- 
upon Overman smiled, and replied, "You kmow Uncle Harrison I paid 
you that.” But no other effort was made at that time by the 
appellee to satisfy the conservator who came there for the purpose 
of getting infomation of the payment of the $2000.00; nok to 
satisfy Burdick that it had been paid to him. Appellee did not 
produce the receipt which he afterwards claimed to have taken from 
Burdick for the $2000.00 and which purported to have on it the 
signature of Burdick. “Lt would appear most natural if he had 
the receipt at that time that he would have produced it toclear 
up the difficulty and to smtisfy the conservator as well as 
Burdick, and to have c:lled Burdick's attention to the signature, 
and to the circumstances under which he got the money, the large 
bundle of money which he wrapped up in a newspaper for him, and 
the advice which he gave him about taking it to the bank, and 
going to the bank with it;amd it would have been most natural 
also for the appellee to have inquired of Burdick why he didn't 
deposit the woney after going over to the bank with it for that 
purpose on his advice. It is true the appellee denies that 
Burdick made the statement denying that he got the money ag 
testified to by the appellant, who is corroborated, however, by 
Savage; but he did not deny that the parties caue to his office 
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to see about the $2000.00 payment; mor did he deny tht all 

he said on that occasion concerning the matter wes, "You know 
Uncle Harrison I paid you that." It seems unnecesse ry, however, 
to discuss the features in appellee's testimony which impeach 
its veracity, ‘{nesmuch ag an objection was made by appellant 
challenging his competency as a witness mn his om behalf. 
See.2,Chap.51 of the Act Concerning Evidence and Tepositions 

in Cival Cases, provides that no party to any civil action, suit, 
or proceeding, or person directly interested in the event there- 
of, shall be allowed to testify therein of his om motion, or 

in his own behalf, when any adverse party gues or defends as 
conservator or administrator. Under this section of the statute 
it is apparent that the appellee was incompetent as a witness 

to testify concerning any of the transactions or conversations 
that took place between him and Burdick except the conversations 
or transactions brought into the case by the testimony of the 
appellant; nor was he a coupetent witne.s to testify concerning 
the purported signature of Burdick on the receipt referred to. 
All the testimony of the appellee,therefore ,with the exception 
which has been pointed out, should be excluded fran consideration 
in the final determination of this case. 


Appellee made no attempt to prove the genuineness of 
the signature on the receipt in question by competent evidence, 
except that he called his brother, John W.Qverman, as a witness 
to corroborate his own testimony concerning the payment of the 
$2000.00. And the brother testified that he was in the appellee's 
office on the day that appellee claims he mde the payment; that 
he came there on that day from Chicago, and returned to Chicago 
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in the evening, and that it was the first time he hed been in 
Plainfield for many years. lut is sufficient to say concerning 
the testimony of the brother that its leek of evidentiary 

foree or value is made clearly mnifest by the following answers 
which he gave to certain questions propounded to him on cross 


. examina tion: 

de What kind of money did you see there? 

A I didn't see the money, lir. Downey. 

a Where was it counted out? A It was sented fecha on his 

desk, 

de Could you see the desk? 

A. I might have if 1 had looked. It was not anything of my 
business. I was not looking there to see any money. 

Q. You didn't see any money at all, did you? 

As No, 1 couldn't see the money. 

Qe You don't kmow chether it was two thousand dollars, or 
any other sum in fact, that was turned over to him,do you? 

Ae - All I know is what he said in there. 

de Did you see him sign the receipt? 

As No, I didn't see him sign the receipt. 

We Did you see the receipt at all? 

A. I did not. 

de Have you seen it? 

A. No, sir, I don't know anything about it. 

Qe Do you know whether there was a receipt signed or not? 
That is what 1 want to get at? A. No,gir. 

Qe Do you kmow in fact, of your own knowledge, whether there 


was a receipt made out and signed by anybody? 
A. I really don't know about that. 
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The uaster found that there was no competent evidence 
in the case to show that the appellee had accounted to Burdick 
for the balance of $2564.05, and that this auount, as well as the 
item of $350.00, was still due from the appellee. We are of 
opinion that the master's finding in that regard was correct, and 
that the court erred in sustaining the exceptions thereto. For 
the reasons hereinbefore stated that part of the decree sustaining 
the exceptions to the master's report is reversed, and the cause is 
remanded with directions to overrule the exceptions and to 
decree the payment by the appellee by the unaccounted for te lance 
of $2564.05 as found by the mster, as well as the item of $350.00. 


Reversed and Remanded with directions. 
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STATE OF ILLINOIS, | gs 
SECOND DISTRICT. : 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, DO 
HEREBY CERTIFY that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
Ix Testrwony Wuerror, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 


I, Curistopner C. Durry, Clerk of the Appellate Court, in 





thousand nine hundred and 








Clerk of the Appellate Court 


(7721-500-5-18) 
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